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It follows that the judgment in favor of Brindle for 
$50,979.19 was erroneous, and that it should have been for 
$14,541.78, according to the alternative finding marked G in 
the special verdict.

The judgment is therefore reversed, and the cause remanded 
with instructions to enter a/nother judgment in favor of 
the defendant in error in accordance with the finding G ; 
that is to say, for $14,541.78, as of June T&th, 1879, the 
date of the verdict, the judgment to draw interest from that 
date.

RICE v. SIOUX CITY & ST. PAUL RAILROAD 
COMPANY.

APPEALS FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF MINNESOTA.

Submitted January 14th, 1884.—Decided March 3d, 1884.

Public Lands—Statutes.

Claimants against the government under legislative grants of publie land must 
show a clear title, as gifts of public domain are never to be presumed.

The grant of swamp lands to each of the States of the Union by the act of 
September 28th, 1850, 9 Stat. 519, did not confer a similar grant upon the 
Territories; and the subsequent admission of a Territory as a State under 
an act which provided that all laws of the United States not locally inap-
plicable should have the same force and effect within that State as in other 
States of the Union did not work a grant of swamp lands under the act 
of 1850.

Mr. John B. Sanborn for appellant.

Mr. E. C. Palmer for appellee.

Mr . Chief  Jus tice  Waite  delivered the opinion of the court. 
This case briefly stated is as follows:
On the 28th of September; 1850, what is now known as the 

swamp-land act, c. 8, 9 Stat. 519, was passed by Congress. By 
sections 1, 2, and 3 swamp lands were defined and a special
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grant made to the State of Arkansas. Section 4 is in these 
words:

“ That the provisions of this act be extended to, and their bene-
fits conferred upon, each of the other States of the Union, in 
which such swamp and overflowed lands, known or designated as 
aforesaid, may be situated.”

Minnesota was then a Territory, and on the 3d of March, 
1857, an act of Congress, c. 99,11 Stat. 195, was passed, grant-
ing to that Territory, for the purpose of aiding in the construc-
tion of certain railroads, “ every alternate section of land, des-
ignated by odd numbers, for six sections in width on each side 
of each of said roads.” If when the lines of a road were defi-
nitely fixed it should appear that any of the sections included 
in the terms of the grant had been sold or otherwise appropri-
ated by the United States, authority was given for the selec-
tion of others in lieu within fifteen miles of the line. All lands 
before reserved to the United States for the purpose of aiding 
in any object of internal improvement or for any other purpose 
whatever were excluded from the operation of the act, except 
for the right of way.

On the 11th of May, 1858, Minnesota was admitted into the 
Union as a State. 11 Stat. 285, c. 31. By the act of admis-
sion (sec. 3) “ all the laws of the United States,” “ not locally 
inapplicable,” were “ to have the same force and effect within 
that State as in other States of the Union.”

The line of what is now the Sioux City & St. Paul Railroad, 
built by a company entitled to the privileges of the act of 
March 3d, 1857, c. 99, was located in April, 1859, and the lands 
involved in this suit are odd numbered sections within the six 
mile limits according to that line.

On the 12th of March, 1860, Congress passed an act, c. 5,12 
Stat. 3, extending the provisions of the act of September 28th, 
1850, c. 84, to the States of Minnesota and Oregon, subject to a 
proviso, as follows:

“ That the grant hereby made shall not include any lands which
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the government of the United States may have reserved, sold, or 
disposed of (in pursuance of any law heretofore enacted) prior to 
the confirmation of title to be made under the authority of the 
said act.”

The lands now in dispute were certified to the State under 
this act, and conveyed by the governor to Rice, the appellant. 
This suit was brought by the railroad company to establish its 
title under the railroad grant by the act of March 3d, 1857, c. 
99, as against the swamp-land certificate. The Circuit Court 
sustained the claim of the railroad company and decreed ac-
cordingly. To reverse that decree Rice took this appeal. The 
single question presented is, whether the lands passed under 
the railroad or the swamp-land grant.

That the swamp-land act of 1850 operated as a grant in 
proesenti to the States then in existence of all the swamp lands 
in their respective jurisdictions is well settled. Railroad Cora- 
pony n , Smith, 9 Wall. 95; French n . Fyan, 93 U. S. 169; 
Martin v. Marks, 97 U. S. 345. As Minnesota was a Territory 
in 1850, it is conceded that the title to the swamp lands within 
its territorial limits did not pass out of the United States at 
that time, because there was then no grantee in existence.. It 
is contended, however, that on the admission of the State into 
the Union in 1858, the grant, which had before rested in com-
pact only, became absolute, and carried the title to the State, 
as against the United States and subsequent grantees, from the 
date of the original act, September 28th, 1850, or at least from 
the date of the admission of the State.

In French n . Fyan, supra, it was said in the opinion, at one 
place, “ that this court has decided more than once that the 
swamp-land act was a grant in prasenti by which the title to 
those lands passed at once to the State in which they lay, ex-
cept to States admitted to the Union after its passage; ” and at 
another, “ for while the title under the swamp-land act, being 
a present grant, takes effect as of the date of that act, or of the 
admission of the State into the Union, when this occurred after-
wards.” From these expressions it is argued that the question 
of the right of new States to claim the benefits conferred by
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the provisions of the act has been settled. The case which was 
then before the court related only to the operation of the act 
in a State which was in existence at the time of its passage, and 
called for no consideration of its effect on new States. All that 
was said as to new States was merely incidental to the main 
question, and by no means intended as an authoritative decla-
ration of the law applicable to that class of cases. We feel 
quite at liberty, therefore, to consider that question an open 
one and to treat it accordingly.

Donations of the public domain for any purpose are never to 
be presumed. Those who claim against the government under 
legislative grants must show a clear title. The grant under the 
act of 1850 was to Arkansas and “the other States of the 
Union.” Arkansas was an existing State, and the grant was to 
all the States in proesenti. It was to operate upon existing 
things, and with reference to an existing state of facts. It 
granted “ the whole of those swamp and overflowed lands made 
unfit thereby for cultivation, which shall remain unsold at the 
passage of this act.” The Secretary of the Interior was re-
quired to make out, “ as soon as practicable,” lists and plats of 
lands, the greater part of which were <s wet and unfit for culti-
vation,” and to transmit the lists, &c., to the governor of the 
proper State. There is not a word in the act to show that the 
grant was to be a continuing one. It was to take effect at 
once, between an existing grantor and several separate existing 
grantees. There were undoubtedly at that time lands “ wet 
and unfit for cultivation ” in the Territories as well as in the 
States. Confessedly no grant was made to the Territories or 
any of them. This shows clearly the intention of Congress not 
to dispose of any more swamp lands, at that time and in that 
way, than those in the States. It was clearly within the power 
of Congress to make the same grants to Territories if it had 
been considered desirable. Cases are numerous in which grants 
were made to Territories to aid in building railroads. The act 
of March 3d, 1857, making the grant to the Territory of Min-
nesota is one instance of that kind. The swamp-land grants were 
maple to enable the States to construct the necessary levees and 
drains for the reclamation of the lands. They were, therefore,



RICE v. SIOUX CITY & ST. PAUL R.R. CO. 699

Opinion of the Court.

in aid of public improvements, and could as well be made to the 
Territories as to the States.

At the time of the original grant it was not known when 
another State would be admitted into the Union, nor what, 
would then be the wants of the United States or the condition 
of the swamp lands. Events might happen that would render 
such a grant at that time entirely inappropriate. Seven States 
have been admitted since, three before the late civil war began 
and four afterwards, and in six of them there must have been 
public lands which were in part wet and unfit for cultivation, 
Minnesota was the first and Oregon the second State admitted. 
Kone were admitted until nearly eight years after the act was 
passed, and the last did not come in until nearly twenty-five 
years had elapsed. If the interpretation which has been put on 
the act by the appellant is the true one, every parcel of public 
land in the Territories, as subdivided under the law for sale, the 
greater part of which was “ wet and unfit for cultivation ” on the 
28th of September, 1850, was from that date reserved to and 
set apart by the United States for donation to any new State 
that might thereafter be admitted to the Union, within whose 
boundaries it should fall. Nothing was reserved from the rail-
road grant to the Territory of Minnesota on the 3d of March, 
1857, except lands theretofore reserved by the United States for 
some purpose; and if these lands were reserved at all, they 
were for the purposes of this donation. If reserved, they could 
neither be sold to purchasers nor settled upon for pre-emption, 
for the reservation is of lands unsold at the date of the passage 
of the act.

Such a reservation was clearly not in the mind of Congress, 
and the subsequent legislation as well as the language of the 
act shows it. Of the language of the act enough has already 
been said. We, therefore, turn to the subsequent legislation. 
As has been seen, Minnesota was admitted into the Union 
as a State on the 11th of May, 1858. Oregon was admitted on 
the 14th of February, 1859. 11 Stat. 383, c. 33. In the acts 
of admission there were specific grants of land to each State 
for certain purposes, but no reference was made directly or in-
directly to the swamp lands. All the grants made were in
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consideration, among other things, of an undertaking on the 
part of the State, irrevocable without the consent of the United 
States, that the State should never interfere with the primary dis-
posal of the soil within the same by the United States, or with 
any regulations Congress might find necessary for securing the 
title in the soil to bona fide purchasers. It is of some signifi- 
cance also that the act of Congress authorizing the people of 
the Territory of Minnesota to form a State government pre-
paratory to their admission into the Union, c. 6,11 Stat. 166, in 
which the propositions for grants of lands were contained, was 
passed on the same day with the act making the railroad grant 
under which the appellee now claims. Following this, on the 
12th of March, 1860, nearly two years after Minnesota was ad-
mitted, and one year after the admission of Oregon, the act 
extending in express terms the provisions of the swamp-land act 
to these States was passed. In this way, as we think, for the 
first time the swamp lands falling within the description of the 
act of 1850, and then unsold or otherwise disposed of, were 
granted. No similar laws have been passed in favor of States 
which have since been admitted into the Union. In 1873, 
when the statutes of the United States were revised, the swamp-
land acts were re-enacted in sections 2479 and some others 
which followed. § 2479 is as follows:

“ To enable the several States (but not including the States of 
Kansas, Nebraska and Nevada) to construct the necessary levees 
and drains to redeem the swamp and overflowed lands therein, 
the whole of the swamp and overflowed lands made unfit thereby 
for cultivation and remaining unsold on or after the 28th day of 
September, a . d . 1850, are granted and belong to the several 
States respectively in which such lands are situated : Provided, 
however, That said grant of swamp and overflowed lands, as to 
the States of California, Minnesota and Oregon, is subject to the 
limitations, restrictions and conditions hereinafter named and 
specified as applicable to said three last States respectively.”

Then follows, § 2490, continuing in force the specific pro-
visions in the act of March 12th, 1860, extending the benefits 
of the act to Minnesota and Oregon.



CHEELY v. CLAYTON. 701

Statement of Facts..

Much stress was laid in the argument on the provision in the 
act admitting Minnesota into the Union, to the effect that “ all 
the laws of the United States which are not locally inapplicable 
shall have the same force and effect within that State as in the 
other States of the Union.” This is disposed of by what has 
already been said. As the act of 1850 related only to States 
in existence when it was passed, it was locally inapplicable to 
Minnesota until its provisions were actually extended to that 
State by the act of March 12th, 1860. It follows that the title 
of the railroad company under the act of 1857 is superior to 
that of the appellant. The lands were not at the time of the 
passage of that act reserved to the United States for any pur-
pose, and they were not, therefore, excepted from its operation.

The decree of the Circuit Court is affirmed.

CHEELY & Others v. CLAYTON.

IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLORADO.

Submitted January 10th, 1884.—Decided March 10th, 1884.

Divorce.

A decree of divorce from the bond of matrimony, obtained by a husband in a 
Territorial Court, upon notice to his absent wife by publication, insufficient 
to support the jurisdiction to grant the divorce under the statutes of the 
Territory, as repeatedly and uniformly construed by the highest court of the 
State after its admission into the Union, is no bar to an action by the wife, 
after the husband’s death, in the Circuit Court of the United States, 
to recover such an estate in his land as the local statutes give to a widow.

This was a writ of error sued out by Sarah A. Clayton and 
her tenant, Richard Mackey, citizens of Colorado, to reverse a 
judgment of the Circuit Court of the United States for the 
District of Colorado, in an action brought against them by 
Sarah A. Clayton, describing herself a citizen and resident of 
Illinois, and widow and heir-at-law of James W. Clayton, de-
ceased, to recover a tract of land in the County of Jefferson
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