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side of the reservoir, or the hook and the eye may be reversed. 
A detachable base-pan existed before, and hearths and ash-pans 
existed attached by lugs and hooks in the same way as the de-
fendant’s base-pan. A portable reservoir was old, with an 
escape-pipe or flue forming a part of the reservoir. A damper 
for the middle flue was old. A warming-closet below a base- 
pan and that below a reservoir were old. In view of the state 
of the art there was no invention, in claim 1 of the patent, in 
using to attach the base-pan an old mode used in attaching 
other projecting parts of the stove. Claim 2 is merely for an 
aggregation of parts, and not for a patentable combination, 
there being no patentable relation between a portable, reservoir 
with a flue in its rear side and the existence or portability of 
a base-pan beneath it. In claim 3 there is merely an aggrega-
tion of parts, there being no patentable relation between a 
damper for the middle flue of a three-flue stove, and the exist-
ence or portability of a base-pan or the existence of a warming-
closet.

The decree of the Circuit Court is reversed, with costs in this 
court to the Excelsior Manufacturing Company on both 
appeals, and the case is rema/nded to the Circuit Court with 
direction to dismiss the bill, with costs.

UNITED STATES v. LAWTON.

APPEAL FROM THE COURT OF CLAIMS.

Submitted January 4th, 1884.—Decided January 21st, 1884.

Statutes— Tax-Sate.

Land subject to a direct tax was sold for its non-payment, and was bought in 
for the United States for the sum of $1,100, under section 7 of the act of 
June 7th, 1862, c. 98, as amended by the act of February 6th, 1863, c. 21, 
12 Stat. 640, the tax, penalty, interest and costs being $170.50. No money 
was paid. The United States took possession of the land, and leased it, 
and afterwards sold all but 50 acres for $130, under the act of June 8th, 
1872, c. 337, 17 Stat. 330. The land was not redeemed. Application by 
its owner was made to the Secretary of the Treasury for the $929.50 surplus,
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and, no action being taken thereon, he sued in the Court of Claims to re-
cover that sum : Held, That he was entitled to recover it.

Whether § 12 of the act of June 7th, 1862, c. 98, 12 Stat. 422, in regard to the 
disposition of one-half of the proceeds of the subsequent leases and sales of 
land struck off to the United States at a sale for the non-payment of the 
tax, applies to the land in this case—queers.

No question as to the disposition of such proceeds can affect the right of the 
claimant in this case to the $929.50.

The rulings in United States v. Taylor, 104 U. S. 216, applied to this case.

The appellee recovered a judgment in the Court of Claims 
against the United States for $929.50. Lawtori s Case, 18 
C. Cl. R. 595. That court found the following facts: In 1827, 
James Stoney, of South Carolina, died leaving a will, which was 
duly proved, and contained the following provision:

“ The other equal part or share of my personal property, 
charged and chargeable with the payment of half of the said an-
nuity to my beloved wife, Elizabeth, together with all the lands 
I possess on the south side of Broad Creek on the Island of Hil-
ton Head, I give and devise unto such person or persons as I 
shall hereafter appoint my executor or executors, to and to the use 
of them or him, my executor or executors, their heirs, executors, 
and assigns, upon the trust nevertheless, and to and for the intent 
and purpose hereinafter expressed and declared of and concerning 
the same ; that is to say, upon trust for the sole benefit of my 
beloved daughter, Martha S. Barksdale, for and during her natural 
life, free from the debts, contracts, and engagements of any hus-
band to whom she may be allied, or the claims of his creditors ; 
and upon the death of my said daughter, Martha S. Barksdale, it 
is my will, intention, and desire that the trusteeship above cre-
ated in my executor or executors over the said part of my real 
estate and personal property shall immediately dissolve and ex-
pire ; and, if my said daughter, Martha S. Barksdale, shall have 
any lawful issue living at the time of her death, then I give and 
devise the said part of my real and personal property to such 
issue, him, her, or them and their heirs forever.”

A tract of land known as the Hill Place, in St. Luke’s Par-
ish, South Carolina, wTas a part of the estate so devised. 
Martha S. Barksdale, named in the will, entered into possession
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of the Hill Place, under the devise, and continued in possession 
until dispossessed, in consequence of the tax sale hereinafter 
mentioned. After the making of the will she became the lawful 
wife of Joseph A. Lawton. The appellee was her lawful and 
only living issue. In November, 1862, the direct tax commis-
sioners of the United States assessed a direct tax on the Hill 
Place, amounting to $88, and in December, 1873 (a mistake, 
probably, for 1863), it was sold for non-payment of the tax. 
The amount of the tax, penalty, interest and costs, was 
$170.50. The property was “ struck off for the United States 
by the tax commissioner,” for the sum of $1,100, and a tax 
certificate, which was on file in the office of the Commissioner 
of Internal Revenue, was issued therefor, but no money was 
paid, “ the tax commissioners having bid in the property for 
the United States.” The board of tax commissioners took pos-
session of the land in the name of the United States, and from 
time to time leased the same. The amount realized from the 
leasing does not appear. The United States are still in posses-
sion of 50 acres. The remainder was sold at public sale in De-
cember, 1875, for $130, under the provisions of the act of June 
8th, 1872, c. 337, 17 Stat. 330. No application under that act 
and the acts supplementary thereto, for redemption of the 
property, was ever made. It did not appear that the appellee 
ever parted with his interest in the remainder of the tract, 
except as dispossessed by the tax sale, or that he ever assigned 
his right to receive the surplus remaining from the purchase 
money. Mrs. Lawton died in April, 1880. It did not appear 
that during her lifetime any demand was made upon the treas-
ury for the surplus. In May, 1882, the appellee applied to the 
Secretary of the Treasury for any surplus proceeds of the sale 
which might be in the treasury. No action was taken 
thereon, and nothing has been paid to the appellee on such 
application.

JZr. Solicitor-General and Mr. John S. Blair for appellant.

Mr. William E. Earle for appellee.
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Me . Justi ce  Blatc hfo ed  delivered the opinion of the court. 
After reciting the above stated facts he continued :

We think that this case is governed by the rulings of this 
court in United States v. Taylor, 104 U. S. 216. In that case 
the land sold for the non-payment of the tax was sold to a per-
son who paid the purchase money to the United States, and the 
surplus proceeds were in the treasury. It was held that the 
provision of section 36 of the act of August 5th, 1861, ch. 
46,12 Stat. 292, in regard to the surplus of the proceeds of 
sale, was not repealed by anything in section 12 or any other 
section of the act of June 7th, 1862, ch. 98,12 Stat. 422. It 
was also held that the Court of Claims had jurisdiction of a suit 
for such proceeds when the application to the Secretary of the 
Treasury and the bringing of the suit therefor both of them 
occurred more than six years after the sale for the non-payment 
of the tax.

The present case differs from the Taylor case only in this, 
that the land was in this case bought in by the tax commis-
sioners for the United States, and no money was paid on the 
sale. It was so bought in for a sum which exceeded by $929.50 
the tax, penalty, interest and costs. This was done under the 
authority of section 7 of the act of June 7th, 1862, as amended 
by the act of February 6th, 1863, ch. 21, 12 Stat. 640, which 
authorized the commissioners to bid off for the United States 
land sold for the tax at a sum not exceeding two-thirds of its 
assessed value, unless some person should bid a higher sum, and 
also provided that at a sale any land which might be selected, 
under the direction of the President, for government use, might 
be bid in by the commissioners, under the direction of the 
President, for, and struck off to, the United States. The land 
in the present case having been “ struck off for,” and “ bid in ” 
for, the United States at the sum of $1,100, we are of opinion 
that the surplus of that sum, beyond the $170.50 tax, penalty, 
interest and costs, must be regarded as being in the treasury 
of the United States, under the provisions of section 36 of the 
act of 1861, for the use of the owner, in like manner as if it 
were the surplus of purchase money received by the United 
States from a third person on a sale of the land to such person
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for the non-payment of the tax. It was unnecessary to go 
through any form of paying money out of the treasury to any 
officer and then paying it in again to be held for the owner of 
the land. But, so far as such owner is concerned, the surplus 
money is set aside as his as fully as if it had come from a third 
person. If a third person had bid $1,099 in this case, there 
would have been- a surplus of $928.50 paid into the treasury, 
and held for the owner. It can make no difference that the 
United States acquired the property by bidding $1 more. To 
withhold the surplus from the owner would be to violate the 
Fifth Amendment to the Constitution and to deprive him of his 
property without due process of law, or to take his property for 
public use without just compensation. If he affirms the pro-
priety of selling or taking more than enough of his land to pay 
the tax and penalty and interest and costs, and applies for the 
surplus money, he must receive at least that.

The appellants rely very much on the provisions of section 
12 of the act of 1862, which require that one-half of the pro-
ceeds of subsequent leases and sales of land struck off to the 
United States at a sale for the non-payment of the tax, shall 
be, under certain circumstances, paid to the State in which the 
land lies; and contend that those provisions apply to the land 
in this case bought in under the act of 1863. The view urged 
is, that if the United States pays to the appellee the $929.50, 
and to the State one-half of the proceeds of subsequent leases 
and sales of the land, they will pay out more than the surplus 
of the proceeds of the original sale. It is not necessary to de-
termine whether section 12 of the act of 1862 applies to the 
land in this case, even if it would be proper to do so in a case 
where the State is not represented as a claimant to the pro-
ceeds of leases and sales. Ko question as to the disposition of 
such proceeds can properly affect the right of the appellee to 
this surplus money. His claim is to the surplus money arising 
on the original sale, and not to any proceeds of any dealing 
with the land by the United States afterwards.

The application made to the Secretary of the Treasury for 
the surplus not having been complied with, the appellee was 
entitled to bring this suit, as on an implied contract to pay over
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the surplus. It not having been paid to the trustees under the 
will, or to the life-tenant, the appellee, as remainderman, is 
clearly entitled to it.

The judgment of the Court of Claims is affirmed.

HART v. SANSOM & Another.

IN EREOK TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 

NORTHERN DISTRICT OF TEXAS.

Submitted January 2d, 1884.—Decided January 21st, 1884.

Estoppel—Evidence—Judgment.

A decree of a State court for the removal of a cloud upon the title of land 
within the State, rendered against a citizen of another State, who has 
been cited by publication only, as directed by the local statutes, is no bar 
to an action by him in the Circuit Court of the United States to recover 
the land against the plaintiff in the former suit.

In a suit to recover land, and to remove a cloud upon the title thereof, brought 
in a court of the State in which the land is, against W, H and others, the 
petition alleged that W ejected the plaintiff and unlawfully withheld pos-
session from him ; that H set up some pretended claim or title to the land; 
that the other defendants held recorded deeds thereof, which were fraudu-
lent and void ; and that the pretended claims and deeds cast a cloud upon 
the plaintiff’s title. Due service was made on the other defendants ; and 
a citation to H, who was a citizen of another State, was published as di-
rected by the local statutes. All the defendants were defaulted; and upon 
a writ of inquiry the jury found that H claimed the land, but had no title, 
of record or otherwise, and returned a verdict for the plaintiff. Judgment 
was rendered that the plaintiff recover the land of the defendants, and that 
the deeds mentioned in the petition be cancelled and annulled, and the 
cloud thereby removed and for costs, and that execution issue for the costs. 
Held, that this judgment was no bar to an action by H in the Circuit 
Court of the United States to recover the land against the plaintiff in the 
former suit.

Mr. W. Hallett Phillips and Mr. H. J. Lea/oy for the plain-
tiff in error.

Mr. A. Ä Lathrop for the defendant in error.
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