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^Nat ha nie l  Russ ell  v . John  I. Clark e ’s  Executors and others, (a)

Guarantee.—Letter of credit.—Equity jurisdiction.—Discovery.— 
Responsive answer.—Parties.

. The construction of a letter of credit, or of guaranty, must be the same in a court of equity, as 
in a court of law; and any facts which might be introduced into one court to explain the trans-
action, may be introduced into the other.

On the question of fraud also, the remedy at law is complete.
Where the only ground of equitable jurisdiction is the discovery of facts, solely within the 

knowledge of the defendant, and the latter, by his answer, discloses no such facts, and 
the plaintiff supports his claim by evidence in his own possession, unaided by the confessions 
of the defendant, the plaintiff should be dismissed from the court of chancery, and permitted to 
assert his rights in a court of law.1

To charge one person with the debt of another, the undertaking must be clear and explicit.
It is the duty of him who gives credit to another, upon the responsibility or undertaking of a third 

person, immediately to give notice to the latter, of the extent of his engagements.1 2
A fraudulent recommendation will subject the person giving it, to the damages sustained by the 

person trusting to it:
An answer, responsive to the bill, is evidence in favor of the defendant.
A misrepresentation of the solidity of a mercantile house, made under a mistake of the fact 

without any interest or fraudulent intention, will not sustain an action, although the plaintiff 
may have suffered damage by reason of such misrepresentation.3

A merchant who indorses the bills of another, upon the faith of the guarantee of a third, cannot 
(upon the insolvency of the principal debtor and of the guarantor) resort to a trust-fund created by 
the principal debtor, for the indemnity of the guarantor, for the amount which the guarantor 
should pay.

But the person for whose benefit a trust is created, who is to be the ultimate receiver of money, 
may sustain a suit in equity, to have it paid directly to himself.

When a guarantor is insolvent, a court of equity will not decree the money (raised for his indem-
nity), to be paid to him, without security that the debt to the principal creditor should be satis-
fied.

This court will not make a final decree upon the merits of the case, unless all persons who are es-
sentially interested, are made parties to the suit, although some of those persons are not within 
the jurisdiction of the court.

Error  to the Circuit Court for the district of Rhode Island, in a suit in 
equity, brought by Russell, against Clarke, in his lifetime, as surviving part-
ner of the firm of Clarke & Nightingale, to recover from him the amount of 
sundry bills of exchange, drawn by one Jonathan Russell, for the use of 
Robert Murray & Co., whose agent he was, upon James B. Murray, in Lon-
don, and indorsed by the complainant, Nathaniel Russell, upon the faith

(a) February 17th, 1812. Absent, Was hin gto n , Justice. For a former decision in 
this case, see 3 Dall. 415.

1 Foster ®. Swasey, 2 W. & M. 217. The court 
will deny relief, when the remedy at law is 
plain, adequate and complete, though the 
question was not raised by the pleadings, nor 
suggested by the counsel in the argument. 
Hipp v. Babin, 19 How. 278.

2 Edmonston v. Drake, 5 Pet. 624; Douglass 
v, Reynolds, 7 Id. 113 ; Lee v. Dick, 10 Id. 482 ; 
Adams v. Jones, 12 Id. 207; Cremer v. Higgin-
son, 1 Mason 324 ; Russell V. Perkins, Id. 368; 
Dobbins v. Bradley, 4 Cr. C. C. 298; Burns v. 
Semmes, Id. 702; Henderson v. Reilly, 1 Mc-
Arthur, 25. But the rule requiring notice by
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the person to whom a guarantee is addressed, of 
his acceptance thereof, and intention to act 
under it, only applies, where the instrument is, 
in legal effect*  merely an offer or proposal; in 
which case, notice of acceptance is requisite 
to constitute that mutual assent, without which 
there can be no contract. Davis ®. Wells, 104 
U. S. 159.

3 Lord v. Goddart, 13 How. 198; Tappan 
v. Darling, 3 Mason 101. And see Sawyer v. 
Prichett, 19 Wall. 146; Huber v. Wilson, 23 
Penn. St. 178.
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of two letters written to him by Clarke & Nightingale, in the following 
words:

“Providence, 20th January 1796.
“ Nathaniel Russell, Esq.

“ Dear Sir :—Our friends, Messrs. Robert Murray & Co., merchants in 
New York, having determined to enter largely into the purchase of rice, and 
other articles of your produce, in Charleston, but being entire strangers there, 
they have applied to us for letters of introduction to our friends. In conse-
quence of which, we do ourselves the pleasure of introducing them to your 
correspondence, as a house on whose integrity and punctuality the inmost 
dependence may be placed. They will write you the nature of their inten-
tions, and you may be assured of their complying fully with any contract or 
engagements they may enter into with you. The friendship we have for 
these gentlemen, induces us to wish you will render them every service in 
your power; at the same time, we flatter ourselves the correspondence will 
prove a mutual benefit. ’ We are, with sentiments of esteem, dear sir, your 
most obedient servants,

Clar ke  & Night inga le .”
*“ Providence, 21st January 1796. [*70  

“ Nathaniel Russell, Esq.
“Dear Sir:—We wrote you yesterday, a letter of recommendation in 

favor of Messrs. Robert Murray & Co. We have now to request that you 
will render them every assistance in your power. Also, that you will, imme-
diately on the receipt of this, vest the whole of what funds you have of ours 
in your hands, in rice, on the best terms you can. If you are not in cash for 
the sales of the china and nankeens, perhaps, you may be able to raise the 
money from the bank, until due ; or purchase the rice upon a credit, till such 
time as you are to be in cash for them. The truth is, we expect rice will 
rise, and we want to improve the amount of what property we can muster 
in Charleston, vested in that article, at the current price. Our Mr. Nightin-
gale is now at Newport, where it is probable he will write you on the sub-
ject. We are, dear sir, your most obedient servants,

Clar ke  & Night inga le .”

The bill stated, that in February 1796, Jonathan Russell arrived in Char-
leston, from New York, bringing a letter of credit from the house of Joseph 
& William Russell, of Providence, with whom the complainant had only a 
slight acquaintance, but believed them to be in good credit. That Jonathan 
Russell informed the complainant, that when he left New York, he was 
authorized by Robert Murray & Co. to say, that they would forward to him, 
at Charleston, letters of guaranty from their friends, Clarke & Nightingale, 
of Providence, addressed to the complainant, and that he expected soon to 
receive them.

That he soon afterwards presented to the complainant, the before-men-
tioned letters of Clarke & Nightingale, of the 20th and 21st of January 
1796, and that confiding in the responsibility and integrity of Clarke & 
Nightingale, and in the purity and simplicity of their views, he indorsed 
*the bills in question, amounting in the whole to 3886?. 10s. 8c?. [*71  
sterling. L

That Clarke & Nightingale knew that the house of Robert Murray &
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Co. began business without capital, under their patronage, and were sup-
ported by their credit, and that in the year 1795, it was found requisite, in 
New York and Boston, where the house of Robert Murray & Co. chiefly 
did business, that their bills of exchange, in order to their being negotiated 
in those places, should have the indorsement of Clarke & Nightingale, and 
even then, it was necessary they should be drawn for very small sums.

That the advances and responsibilities of the house of Clarke & Night-
ingale for that of Robert Murray & Co. were originally predicated chiefly 
upon their personal honor and integrity, and afterwards continued, upon the 
assu^.nces of Robert Murray & Co., that in case of disastrous events, they 
should be secured by a priority of indemnity. And that upon like assuran-
ces, Clarke & Nightingale agreed to aid Robert Murray & Co. with funds 
and credit, to enable them to carry on the Charleston speculation which had 
been concerted between them ; and had agreed to give them a letter of 
credit and guarantee to the complainant ; and if the letters sent, did not in 
legal construction, amount to such (which the complainant did not admit), 
it must have arisen eithei’ from the defendant, Clarke, accidentally penning 
the letters in terms that did not quite come up to the idea intended by him-
self (in which case it would be contrary to equity and good conscience, that 
he should be permitted to avail himself of such accident to the injury of the 
complainant), or from the terms being artfully and fraudulently contrived 
by the defendant, Clarke, to give to the complainant the impression he in-
tended, and yet by secret reservation to leave a door open for his own escape.

That the deceased partner of the defendant (Nightingale), in his life-
time, confessed, that the house of Clarke & Nightingale was bound by their 
letters to indemnify the complainant; and that Clarke had offered to com-
promise.

The bill further stated, that the recommendations of the house of Rob- 
ei’t Murray & Co., given by Clarke & Nightingale, were fallacious

J S'and unwarranted, covinous and deceitful, and were made in conse-
quence of a concerted plan, to put Robert Murray & Co. into possession of 
large property, upon credit, to give the chance, in the first instance, of great 
profits to that house, in case the speculation should be successful, and finally, 
whether successful or not, to bring to the hands of Clarke & Nightingale 
large reimbursements from the proceeds of property so to be acquired ; and 
that, accordingly, shortly after it was known in America, that the house of 
Robert Murray & Co. must fail, the defendant, Clarke, availed himself of 
the private stipulations before alluded to, by obtaining from that house, the 
greater part of their property, including the proceeds of the rice purchased 
upon the credit of the complainant’s indorsements.

That J. B. Murray, who was named a trustee, being a citizen of New 
York, could not be compelled to appear in the circuit court, at Rhode 
Island, and therefore, was not made a party.

The complainant exhibited copies of five deeds from Robert Murray & 
Co., assigning their property to the defendant, Clarke, viz : one dated 23d 
March 1798 ; one 24th March 1798 ; two dated 22d of March 1799 ; and 
one 31st of May 1800 ; and called for the originals.

The bill averred, that the house of Robert Murray & Co. had been duly 
declared bankrupt, and discharged ; that the assignees under the commis-
sion were resident in New York, and could not be made parties to this bill ;
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and that, in fact, there was nothing left to assign to them;—the previous 
assignments to the defendant, having transferred the whole.

That Joseph and William Russell assigned away all their property, so 
that the complainant could not enforce against them, the judgment at law, 
which he had obtained upon their letter of credit.

That in the deed of the 24th of March 1798, among the uses to which the 
assigned property was to be applied, was the following, viz : “ Also for the 
sum or sums, which the said Clarke & Nightingale have paid, or are liable 
to pay, on a suit commenced against them, by Nathaniel Russell, of Charles-
ton, South Carolina, for *amount  of certain bills of exchange, there 
drawn in his favor by Jonathan Russell, of New York, for the amount L 
of three thousand, nine hundred and ninety-eight pounds, seven shillings, 
and two pence sterling, or thereabouts.” And in a subsequent part of the 
same deed, another use declared was, “to retain, and pay to Joseph and 
William Russell, the amount that shall be recovered and paid from them to 
Nathaniel Russell, of Charleston, in South Carolina, upon account of a let-
ter of credit to him, given by the said Joseph and William Russell, in favor 
of Jonathan Russell,” &c.

The complainant further stated, that although he was unable to compel 
the payment from Joseph and William Russell, by reason of their having 
assigned away all their effects, yet William, who had survived Joseph, 
refused to assent, or afford any aid in converting those funds to the relief of 
the complainant; and the defendant had the use of the property for an 
indefinite time ; and refused to account therefor to the complainant.

He further charged, that Clarke & Nightingale were dormant partners 
with Robert Murray & Co. in the Charleston speculation ; that Robert Mur-
ray & Co. were, at the time of the recommendation from the complainant, 
deeply involved in debts, which they had not the means of discharging, 
that their credit was fictitious, and the fiction created and kept up by Clarke 
& Nightingale, who were privy to their transactions, and who knew that the 
representation they made was false and fraudulent.

The bill sought a discovery of the funds of Robert Murray & Co. in the 
hands of the defendant, Clarke, and of the trusts upon which he held them, 
and the manner in which he had applied them, or any part of them ; and 
prayed that the intention of the parties as to the guarantee, might be enfor-
ced ; that the proceeds of the rice purchased by means of the complainant’s 
indorsements might be applied to his relief ; that the defendant, Clarke, 
might be compelled to execute the trust reposed in him, and to apply to his 
indemnification, the funds set apart for the indemnification of Clarke & 
Nightingale, and of Joseph and William Russell; and that he might have 
such other relief, as his case might require, and be entitled to.

*The deed of assignment of the 23d of March 1798, transferred . 
all the property and effects of the firm of Robert Murray & Co., in *•  74 
the United States, to the defendant, Clarke, and J. B. Murray, to pay the 
balances due them, and to such other creditors, as Robert Murray & Co. 
should nominate, within twelve months ; reserving to them also, the power 
to appoint new trustees instead of Clarke and J. B. Murray, if they should 
think proper. This assignment was made expressly subject to certain prior 
liens on certain parts of the property, which were particularly set forth ; one 
of which was an assignment to Loomis & Tillinghast, of a policy on certain
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goods laden on board the ship Jefferson, and a policy on goods on board the 
ship Butler; and four promissory notes of Mott & Lawrence, amounting to 
$6460, the proceeds of which were to be applied, first to indemnify and 
secure Loomis & Tillinghast, for a. debt due to them, and for responsibilities 
they had, or were about to incur, and out of the surplus, to pay to Joseph & 
William Russell, of Providence, all such moneys as they should be liable to 
pay, as guarantors to the defendant. This assignment was afterwards 
transferred by Loomis & Tillinghast, to Clarke, in consideration of $60,000 
of Robert Murray & Co’s, notes, indorsed by Loomis & Tillinghast, given 
up to them by Clarke. #

The deed of the 24th of March 1798, contained an express power in 
Robert Murray & Co. to revoke or alter the directions and appointments 
therein contained, and to make other appointments and give other direc-
tions, within twelve months from that date. In pursuance of which power, 
they did, by an indenture tripartite, dated the 21st of March 1799, between 
Robert Murray & Co., of the first part, the defendant Clarke and J. B. 
Murray, of the second part, and the defendant and J. B. Murray and other 
creditors, of the third part, revoke and annul the deed of the 24th of March 
1798 ; and substituted no other trust for the indemnification of the defend-
ant, Clarke, against his liability to the complainant.

The deed of the 22d of March 1799, which declared the new trusts, under 
which the defendant, Clarke, and J. B. Murray should hold the assigned 
*75] Pr°Perty> directed them to pay “ to William Russell, as surviving *part-

J . ner of the firm of Joseph & William Russell, the amount that shall 
be paid by them on a judgment recovered against them by Nathaniel Rus-
sell, of Charleston, in South Carolina, for the amount of 3998Z, 7s. 2d. ster-
ling, in bills of exchange guarantied by him by the said Joseph & William 
Russell, in favor of the drawer, Jonathan Russell. And the said parties of 
the first part do hereby order and direct the said parties of the second part, 
to allow and pay, in manner before mentioned, to the parties of the third 
part, in addition to the claims herein before admitted, all charges of suit and 
other expenses paid upon the said several claims, together with interest due 
thereon, payable in like manner with the claims as herein before recited.” 
This deed also contained a power of revocation and of making new appoint-
ments of trust.

On the 31st of May 1800 (the day before the bankrupt law of the United 
States was to go into operation), Robert Murray & Co. made their final 
declaration of trust, under the power reserved in their former deeds"; and 
expressing an intention to alter and add to the trusts formerly declared, but 
without expressing any. intention of revoking any of them, they designated 
five successive classes of creditors to be paid, in the order in which they were 
named ; but neither of those classes included an indemnity to the defendant, 
Clarke, or to William Russell, against their liability to the complainant

The defendant Clarke, in his answer, admitted his letters of the 20th 
and 21st of January 1796, to the complainant, but did not admit, that the 
complainant, at that time, considered them as letters of credit or guaranty, 
or that he indorsed the bills upon the faith of those letters. He averred, 
that they were intended only as letters of introduction and recommendation, 
and not as letters of credit or of guaranty, and that the house of Robert 
Murray & Co. was then in good credit. He denied, that the house of Clarke
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& Nightingale had any interest in the purchases made in Charleston by 
Jonathan Russell. He did not admit that any bills of Robert Murray & Co., 
with the indorsement of Clarke & Nightingale, were negotiated in New 
York. He denied, that he had any reason to suspect that the credit of the 
*house of Robert Murray & Co. was fictitious and not real; he denied, 
that Clarke & Nightingale attempted to give them a false credit to L 
deceive the public or any person. He averred, that he, as well as the house 
of Clarke & Nightingale, had full faith and confidence in the responsibility 
and solvency, the honor and integrity of the house of Robert Murray & Co., 
and had no agreement or understanding with them for their indemnity or 
security, in case of any disastrous event, of which he had no apprehension. 
He denied, that Clarke & Nightingale ever made any agreement to aid 
Robert Murray & Co. in raising funds for the speculation in Carolina prod-
uce ; and that they ever asked from Clarke & Nightingale any letter of 
guaranty to go or be sent to Charleston ; he denied, that they ever promised 
such letter of guaranty, or gave Robert Murray & Co. any authority to 
instruct their agent to assure any person that such letter of guaranty should 
be furnished by them. He denied, that the letters of 20th and 21st of Janu-
ary were designed, or written in artful and ambiguous terms, with intent to 
deceive. He did not admit, that his partner, Nightingale, acknowledged 
that they were letters of guaranty, or that the house of Clarke & Nightin-
gale were bound thereby to indemnify the complainants.

He averred, that Clarke & Nightingale never asked, and Robert Murray 
& Co. never offered, any security for their responsibilities, until after the 
failure of Robert Murray & Co. was publicly known in the United States. 
He admitted the deeds and assignments to himself and J. B. Murray, as set 
forth in the complainants’ bill, and admitted the receipt of large sums of 
money, a part of which had been applied, and part remained to be applied 
to the objects of the trust. He stated, that since the execution of the deeds 
of assignment to him and J. B. Murray, Robert Murray had been discharged 
as a bankrupt, under the law of the United States ; and the assignees under 
that commission had brought suit in equity in New York against this 
defendant and J. B. Murray, and Robert Murray & Co., claiming an account 
of the assigned property, and praying that it might be transferred to them ; 
which suit was still pending.

He declared his belief that the assigned property would be sufficient to 
discharge all the appropriations made by the deeds of trust, and also the 
whole claim due to the complainant, but denied that it was liable in his 
hands therefor.

*William Russell, in his answer, admitted the guarantee and judg- 
ment, and the insolvency of the house of Joseph & William Russell. L 
He stated, that he had no knowledge that Robert Murray & Co. ever con-
veyed any property to the defendant, Clarke, and J. B. Murray, in trust to 
indemnify him, but if there were any such conveyance, he was willing that 
the complainant should have the benefit thereof.

There was evidence that bills of exchange for $5500 sterling, drawn 
in eighteen sets, by Robert Murray & Co., and indorsed by Clarke & Night-
ingale, were sold in Boston, in December 1795, and January 1796, and 
derived credit chiefly from their indorsement. There was also evidence to
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prove that the house of Robert Murray & Co. were in good credit, until 
after January 1796.

The decree in the court below, was rendered, by consent, against the 
complainant, who brought his writ 'of error.

Dexter, for the plaintiff in error, contended : 1. That the letters them-
selves, under the circumstances of the case, imposed a liability upon Clarke 
& Nightingale to indemnify the plaintiff : and 2. That the defendant, 
Clarke, was liable by reason of the funds which he held in trust for the 
plaintiff’s indemnification.

I. In support of the first point, he contended : 1st, that the letters them-
selves created an absolute responsibility ; 2d, that if they did not of them-
selves create an absolute responsibility, yet they contained a direct affirmation 
of a fact which the defendant must show to be true, or must prove that he 
was himself deceived ; and 3d, that the evidence shows that the affirmation, 
contained in the defendant’s letters, was not true ; and that he was guilty 
of such negligence and falsehood, as will render him liable to indemnify the 
plaintiff.
* _ 1. The defendant is absolutely bound by these letters. *They

J contain an unqualified assertion of a fact—the responsibility and 
integrity of Robert Murray & Co. In other cases, if a man will assert posi-
tively a fact, and request another person to act upon the faith of such 
assertion, ’ he is bound to make good his assertion, or to compensate the 
injury which he has sustained who placed confidence in such assertion. 
Thus, if a person covenant that he has good title, he is bound to make it 
good, or to repair the damage sustained by his defect of title. This is the 
case of a covenant under seal. So, in a policy of insurance, the positive 
assertion of a fact is a warranty, and he who makes it is bound to prove it 
to be true. This is a case not under seal. •

In the present case, it is more reasonable that Clarke & Nightingale 
should sustain the loss, because they voluntered the affirmation, and with a 
view to induce the plaintiff to give credit to Robert Murray & Co. Words 
spoken upon inquiry made for information will not bind, if he who spoke 
them was himself deceived. But the present case is not like that, it was not 
a sudden answer made on inquiry ; it was a deliberate affirmation, in writ-
ing, made to one who they knew would place confidence in their representa-
tion, of a fact which they had the means of knowing, and which they ought 
to have known, before they asserted it in such a manner. It was not a 
letter of friendship, but of business. It requested the plaintiff “ to ren-
der them every assistance in his power;” that is, to aid them with his 
credit.

If a man receive services upon request, he is bound to remunerate them. 
Is there in reason, justice or law, any difference between services rendered, 
and responsibilities incurred? In the present case, Clarke & Nightingale 
not only requested the plaintiff to lend his credit to Robert Murray & Co., 
but told him, he might be assured of their complying fully with any contract 
or engagement they might enter into with him. If the words had been “ we 
assure you,” &c., there could have been no doubt of their responsibility. 
# _ But when they say “ you may be assured,” &c., it is evident, they

“ meant the same thing. It was *their  assurance, whether expressed 
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in the one way or the other; and it was their assurance upon which the 
plaintiff acted.

2. But if these words are so artfully selected, that they would not, in a 
court of law, bind the defendant, yet if they were calculated to deceive, and 
intended to induce the plaintiff to give credit to Robert Murray & Co.—if 
they were such as, between merchants, were understood to guaranty the 
credit of the persons recommended—they will have that effect in equity. 
Clarke & Nightingale ought to have been assured of the fact of the solidity 
of the house of Robert Murray & Co., before they stated it so positively. 
They ought to have inquirecl of them the state of their affairs. It is not 
sufficient for them to say, that they did ndt know but the fact was so. If 
they were not certain, they ought to have stated the simple truth—that it was 
a young house ; had been conducting business for some time ; and sustained 
a good character. That they themselves had given them credit to a con-
siderable amount, and that they were still their debtors. If Clarke & Night-
ingale had written thus, as they ought to have done, the plaintiff would not 
have given them credit; he would have continued to hold the rice, until he 
had security ; and would not have given it up, but upon the faith of letters 
which, in his opinion, would bind Clarke & Nightingale to indemnify him.

They must have known that they were not justified in stating the facts as 
they did. There were facts within their knowledge, which ought to have 
excited their suspicions of the credit of Robert Murray & Co. ; particularly, 
the fact that their bills could not be sold, without the indorsement of Clarke 
& Nightingale, and then only in small sums. The knowledge of the great 
losses of Robert Murray & Co., by captures, in 1794, and the fact that they 
began business without capital, ought to have made Clarke & Nightingale 
more careful. That Clarke & Nightingale trusted them, is not evidence, 
that they believed them solid. They had a personal confidence that Robert 
Murray & Co. would secure them by assignments, in case of difficulty, as in 
fact, they did.

*11. As to the trust. It is objected that the assignments are to the 
defendant Clarke and J. B. Murray jointly, and that the latter is not L 
made a defendant to this bill. But he was not within the jurisdiction of the 
court, and by the act of congress he could not be made a defendant, unless 
he had been found in Rhode Island. By the practice of courts of equity, 
they will not dismiss a bill for want of parties who cannot be served with 
process. Par went y. Walton, 2 Atk. 510.

Another reason for charging Clarke alone, is, that he has received by far 
the greater part of the fnnds of Robert Murray & Co., and it is a principle 
in equity, that each trustee shall answer only for the effects which he him-
self received. Digest of Chancery Cases 182 ; Bellows v. Mitchel, 1 P. 
Wms. 81 ; Leigh v. Barry, 3 Atk. 583.

But there is a stronger ground for charging Clarke alone. He received 
from Loomis & Tillinghast, an assignment of funds which they held in trust, 
to pay to Joseph •& William Russell all such moneys as they should be liable 
to pay as guarantors to the plaintiff. The defendant, Clarke, received a trans-
fer of this assignment from Loomis & Tillinghast, with full notice of the 
trust, and is thereby bound to execute it. It was a trust substantially for 
the benefit of the plaintiff. There were no funds of Joseph & William 
Russel], or of either of them, to which he could resort to satisfy his judg-
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ment against them. If he had recovered the money from them, they might 
have resorted to this fund ; and equity, which avoids circuity of action, will 
make it liable directly to the plaintiff.

C. Lee suggested, that there was no allegation in the bill to which these 
facts are pertinent.

Dexter.—The defendant is charged with having received such assign-
ments as make him liable as trustee to the plaintiff. These facts appear in 
the exhibits, which are referred to in the bill and make part of it. The bill 
prays for general relief ; and under such a prayer, the court will give such 
relief as the facts of the case will warrant.

*U. Lee, contra.—This case presents two questions, 1. Whether
-* the plaintiff’s demand shall be satisfied out of the funds of Clarke & 

Nightingale ; and 2. Whether it shall be satisfied out of the funds of Robert 
Murray & Co.

I. Are Clarke & Nightingale liable out of their own estate ? If so, it 
can only be upon the letters of the - 20th and 21st of January 1796, either 
because they create a liability at law, or because they contain a fraudulent 
misrepresentation. If the letters do not create a liability at law, a court of 
equity will not extend them beyond their legal import. If they do create a 
liability at law, a court of equity has no jurisdiction.

None of the parties considered them as letters of guaranty, until it was 
suggested by Jonathan Russell, in his letter to Nathaniel Russell, of the 
11th of July 1796. The plaintiff himself, although he wrote six letters to 
the defendant, after he indorsed the bills, and before notice of their dishonor, 
yet never once mentioned that he had indorsed such bills upon the credit 
of Clarke & Nightingale. This negligence to give them notice that- he had 
done so, is a complete discharge to them, upon the same principles, as the 
want of notice discharges the drawer of a bill of exchange.

The bill states certain facts from which slight inferences are drawn, 
that Clarke & Nightingale intended to guaranty the plaintiff’s indorsement 
of the bills ; but the answer of Clarke expressly denies all those inferences, 
and all intention of becoming responsible, and all private assurances of 
indemnity from Robert Murray & Co. Although no external proof can be 
added to the letters, or adduced to explain them, yet the answer of the 
defendant, who is called upon to answer as to his intention, is evidence. It 
is made evidence, by the plaintiff having called for it in his bill.
*«ol *The  opinion of this court, upon the construction of the letters in

J this case, as reported in 3 Dall. 424, although not conclusive, because 
it was not upon the point on which the court decided the cause, yet will be 
respected. The Chief Justice there states, that the majority of the court 
inclined to the opinion, that the letters did not, of themselves, import an 
undertaking or guarantee. To support this opinion, Mr. Lee referred to the 
cases cited in 3 Dall. 420-21.

But it is said, that the defendant is liable by reason of the misrepresent-
ation. If so, it is a clear case at law, and not in equity. But the allegation 
is not supported by the evidence. The representation was true. Robert 
Murray & Co. were a house of integrity and punctuality, and were in good 
credit. In order to charge the party at law (and d fortiori, in equity), the 
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representation must be false. Palsey v. Freeman, 2 T. R. 51 ; 2 Esp. 92. 
But here, the evidence proves the representation to be true ; and if it had 
been false, it would have been wholly a case at law.

II. As to the ground of trust. The plaintiff relies upon three trust 
funds : 1. The indemnity to Clarke & Nightingale ; 2. The indemnity to 
Joseph & William Russell; 3. The trust fund in the hands of Loomis & 
Tillinghast.

1. The indemnity to Clarke & Nightingale was only against the suit at 
law then depending, which has been since abandoned by the plaintiff ; and 
the fund withdrawn, and the deed revoked under the power of revocation 
which it contained.

2. The indemnity to Joseph & William Russell was only for what they 
should pay. They never did, and never will pay anything. It was a pro-
vision for their benefit, not for that of the plaintiff. Equality is equity. If 
the plaintiff claims a priority of payment, he must show a strict right. The 
indemnity is upon the condition of a release, which J. & W. Russell have 
never given. But the deeds under which this indemnity is claimed,  rHt 
were revoked by those of March 1799, and May 1800. - -

*
*

3. As to the trust deed to Loomis & Tillinghast. The evidence respect-
ing it is not admissible. It appears only in a copy of the examination of one 
of the partners of the house of Robert Murray & Co., before the commis-
sioners of bankrupt, certified by the clerk and judge of the district court, 
which is not competent evidence. Nothing in the bill alludes to this deed, 
so that Clarke had no opportunity of answering respecting it. Besides, it 
appears, that the amount of indemnity claimed by Loomis & Tillinghast, 
which was to be first satisfied, before the trust could arise in favoi’ of Joseph 
& William Russell, was for Robert Murray & Co.’s notes to the amount of 
$60,000, indorsed by Loomis & Tillinghast, and the property pledged to 
them does not appear to exceed $28,000. Clarke delivered up to Loomis & 
Tillinghast the notes for $60,000, and received the property amounting to 
$28,000 only. Clarke had a right to stand in the shoes of Loomis & Tilling- ■ 
hast and claim the $60,000, in preference to J. & W. Russell, so that, in 

‘ fact, there was no fund assigned for the benefit of the latter. There was no
surplus, after satisfying the claim of Loomis & Tillinghast.

J. B. Murray ought to be a party. The plaintiff has no right to call 
upon one of the trustees only to answer for the whole fund, when he has 
received only a part. If the jurisdiction of the circuit court of the United 
States is so limited, that it cannot compel the appearance of all the parties, 
let the plaintiff apply to the state court. The case of Darwent n . Walter, 
5 T. R. 500, applies to the state courts, but not to courts of limited juris-
diction, as the circuit courts of the United States are. The assignees of the 
bankrupt, Murray, ought also to be made parties, for they have an interest 
in the residuum. The plaintiff also ought to have obtained a judgment and 
fieri facias against Robert Murray & Co., before he could call for a dis-
covery of their effects. Angell v. Draper, 1 Vern. 399 ; Shirley v. Watts, 
3 Atk. 200. *The  want of proper parties, may be objected at the pg^ 
hearing. Jones v. Jones, 3 Atk. Ill ; DarwentN. Walton, 2 Ibid. 510. *-

Jones, on the same side.—1. As to the law of the case. This court, as a 
court of equity, has no jurisdiction upon any ground stated in the bill. It 
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states that the letters amount to a guarantee, but that the plaintiff has failed 
in three suits at law. If there be a remedy at law, and no fraud, nor defect of 
evidence, it is no case in equity. Nor is there any equitable jurisdiction, on 
the ground of construction of the letters. They must have the same con-
struction in equity as at law. The confession that the plaintiff has no legal 
remedy, is a confession that the defendant is not bound by the contract. 
Mitford 111, 189. Nor does the ground of fraud alone, give an equitable 
jurisdiction. A court of law is as competent as a court of equity, to decide 
a case of fraud. But it is said, there is a different remedy in a court of 
equity. This is true, in some cases. When the fraud is on the part of the 
complainant, a court of equity will refuse its aid ; when on the part of the 
defendant, it may set aside a deed obtained by fraud ; but it will give no 
remedy in damages for a fraud ; it will give no indemnity for a deceit by a 
third party. Where these are the object of the suit, the remedy is at law, 
where the damages are assessed by a jury. Prec. in Ch. 147. It is true, 
that mistake and accident are grounds of equitable jurisdiction ; but the 
mistake or accident must be specifically stated ; the accident must be mani-
fest, and the evidence clear. The court will then correct the instrument, 
and make it what it ought to have been, Hankle v. Royal Exchange Assur-
ance Co., 1 Ves. 318-19 ; Burt n . Barlow, 3 Bro. C. C. 451 ; Doran v. 
Ross, 1 Ves. jr. 59 ; Payne v. Collier, Ibid; 171 ; Smith v. Maitland, 
Ibid. 364.

2. As to the construction of the letters, per se, and the effect of the evidence 
in regard to them. They do not import a contract on their face. A letter 

of credit is well understood among merchants. It *must  include a 
J request to advance money. . No declaration that a man is trust-

worthy, is sufficient. The words of the letters are to be taken in their usual 
signification. “ You may be assured,” means only you may be certain ; it is 
only an affirmation of a fact. It contains no promise. It is immaterial how 
false or fraudulent the affirmation may be ; it is but an affirmation, and does 
not constitute a contract.

No action will lie against a man upon his mere affirmation that he will 
give his daughter a portion. Winn v. Talbot, 1 Vin. 261. There must be 
fraud, accompanied by actual damage, to support an action on the case, for 
a deceit, against a stranger to the contract. Pasley v. Freeman, 3 T. R. 51 ; 
Haycraft v. Creasy, 2 East 92. It is not law, that the defendant is liable, if 
he did not use due diligence to ascertain the truth. But the evidence shows 
that the representation was fairly and honesty made, and therefore, whether 
true or false, is wholly immaterial. If the plaintiff was deceived, it must 
have been either by his own mistake of the purport of the letters, or by the 
assertions of Jonathan Russell. Robert Murray & Co., in their letters to the 
plaintiff, call them letters of introduction and recommendation, not letters of 
credit or guaranty. There is no evidence to connect the representations, or 
assertions of Jonathan Russell, with Clarke & Nightingale. He was not 
their agent, nor can they be responsible for anything he may have said.

There is no evidence of mala fides, but strong evidence of the contrary. 
When one merchant speaks of the credit or integrity of another, he speaks 
only as to general reputation. In the present case, this general reputation is 
fully proved. The burden of proof lies on the plaintiff, to show some act or 
information to the contrary, which came to the knowledge of the defendant.
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Fraud is never to be presumed. As to the captures in 1793 or 1794, it does 
not appear, that the vessels and cargoes were not insured. As those losses 
had happened several years before the letters of recommendation, and as the 
house of Robert Murray & Co., for aught that appears, had stood unshaken 
thereby, those losses themselves seem to be the best evidence of the stability 
of that house.

2. As to the trust. This is a ground of complaint totally *distinct  r* 
from the question of liability under the contract. The complainant *•  
seems to rely upon some specific lien on the rice itself, or its proceeds. But 
when he let the rice go out of his hands, upon being satisfied of the solidity 
of the house of Robert Murray & Co., he could not recall it—he lost all claim 
to a specific lien.

The evidence respecting the assignment to Loomis & Tillinghast, is not 
such as this court can notice. There is only a certificate of the clerk of the 
district court, that it is a copy of a paper filed in that court by Robert Mur-
ray, upon his examination under a commission of bankruptcy. It is not 
proved by the oath of any person who had seen the original, nor is it men-
tioned in the bill, nor confessed in the answer. The plaintiff can make no 
title to a specific lien on this fund. The other trusts in favor of Clarke & 
Nightingale, and of Joseph and William Russell, were expressly revoked 
by the subsequent deeds; and the plaintiff does not claim as a general 
creditor.

The plaintiff must, in his bill, show a title ; an interest, and a right to call 
upon the defendants. There must be some privity between them ; and all 
persons interested in the trusts, must be made parties. Mitford 31, 136, 
144, 220 ; Burt v. Dennet, 2 Bro. C. C. 225. If there are no allegations in 
the prior part of the bill, to justify the interrogatories in the subsequent part, 
the defendant is not bound to answer them. The plaintiff had no right to 
call for a discovery of general assets ; he was confined to the funds alleged 
in his bill. This is fatal, as to the trust of Loomis & Tillinghast ; and an-
other objection is, that suits are now pending in New York against the 
present defendants and others, calling for an account of these very funds.

If the courts of the United States have not power to call all parties 
before them, it is a good objection to their proceeding in the case. The 
plaintiff should have applied to the state courts, which have power. It is 
true, that each trustee is only liable for what he received, but that'is no 
reason why the co-trustee should not be made a party.

* Dexter and P. B. Key, in reply.—It is true, that there ought to 
be before the court, all the parties who may be necessary to enable *-  
the court to do complete justice ; but the books also add the proviso, that 
they be within the jurisdiction of the court. Under the agreement to bring 
this cause up to this court for a final decision, without an argument in the 
court below, it was not expected, that it would now be delayed by the alle-
gation of the want of proper parties.

1. As to the liability of the defendant upon the letters. This case dif-
fers essentially from that of Haycraft v. Creasy, in 2 East 92. In that 
case, it appeared, that the defendant himself was grossly duped and deceived, 
and his assertion was founded upon his belief only. If this had not been 
the case, he would have been liable. There is no difference in morality
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between the assertion of a falsehood, and an affirmation, without any 
knowledge on the subject, with intent to induce the plaintiff to give credit. 
We have called upon the defendant to show that he was himself deceived. 
This he has not done, but has shown facts tending to excite his suspicions, and 
which ought to have put him more upon his guard. It is doubtful, whether 
the case of Ilaycraft v. Creasy, be law. It was decided by two doubting 
judges, against the clear and decided opinion of the chief justice, supported 
by great strength of argument. The opinion of Gbo se  is clearly unten-
able.

In the case of Pasley v. Freeman, 3 T. R. 51, the only doubt was, whether 
the only remedy was not in equity, and whether it could be supported upon 
the strict principles of the common law. But that doubt was overruled, and 
a legal remedy established. But it is not decided, that there is no relief in 
equity. Courts of chancery, do give relief in some cases, where relief may 
also be had at law. Thus, when a case of equitable jurisdiction is blended 
with a case at law ; or where the remedy at law is not complete ; or where 
a court of equity once gets jurisdiction of the case, upon proper grounds, 
although there may be a remedy at law, the court of equity, will retain its 

jurisdiction. Although this cause has been several times argued,
J *yet  this is the first time the question has been made, whether the 

defendant, Clarke, is not liable upon the ground of misrepresentation.
The plaintiff was not bound to give Clarke & Nightingale notice that he 

had indorsed the bills of Robert Murray & Co. It would have been indeli-
cate, both with regard to them and to Clarke & Nightingale. It was time 
enough to give notice, when the bills were dishonored.

The conveyance of cestui que trust will be respected in a court of equity. 
W. Russell, by his answer, has assigned the trust fund to the plaintiff.

The supposed objections to the trust of Loomis & Tillinghast do not 
exist. The bill calls upon the defendant to set forth all the assignments 
and trust funds he holds from Robert Murray & Co., and to produce the 
original deeds, of which copies are produced by the plaintiff, and to declare 
on what trusts he holds the property assigned. The bill charges him with 
holding funds in trust for the plaintiff. The recital, in one of the deeds 
produced, leads to the trust of Loomis & Tillinghast, which they assigned 
to the defendant, who had notice of the trust, and without the knowledge 
of William Russell. The defendant knew to what the recital alluded ; he 
knew of the trust in favor of Joseph & W. Russell, and ought to have 
stated it. The notes of Robert Murray & Co., with the indorsement of 
Loomis & Tillinghast, which the defendant gave up to them, in lieu of the 
property assigned to them by Robert Murray & Co., were of no value. They 
were notes which Robert Murray & Co. had given to Clarke, in payment, 
and which they had paid by the assignment of other property, so as to 
relieve Loomis & Tillinghast from their indorsement; so that, in truth, the 
whole funds which Robert Murray & Co. had assigned to Loomis & Tilling-
hast for their indemnity, and for the indemnity of Joseph & W. Russell, were 
applicable to the relief of the latter ; and ought to be applied to the indem-
nification of the plaintiff.

The nature of the speculation itself indicated that the proceeds of the 
sales of the rice were to constitute the fund out of which the bills were 
to be paid, which were drawn to pay for its purchase. The parties upon 
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the *bills  naturally looked to that fund as their principal security. This 
was known to the defendant Clarke ; and with that knowledge, he ob-
tained possession of the proceeds of this very rice, for the purchase of 
which the plaintiff indorsed the bills. The defendant did not, as a stranger, 
get them innocently into his hands, but obtained those funds, in consequence 
of his own misrepresentation as to the stability and integrity of the house 
of Robert Murray & Co. It is unconscientious, for him to retain those 
funds, under such circumstances.

March 5th, 1812. All the judges being present, Mars hall , Ch. J., 
delivered the following opinion :—

This is a suit in chancery instituted for the purpose of obtaining from 
the defendants, payment of certain bills of exchange drawn by Jonathan 
Russell, an agent of Robert Murray & Co., and indorsed by Nathaniel Rus-
sell ; which bills were protested for non-payment, and have since been taken 
up by the indorser. The plaintiff contends that the house of Clarke & 
Nightingale had rendered itself responsible for these bills, by two letters 
addressed to him, one of the 20th and the other of the 21st of January 1796, 
on the faith of which his indorsements, as he says, were made. The letters 
are in these words : (See the preceding statement of the case.)

The bill alleges that these letters bind Clarke & Nightingale to pay to 
Nathaniel Russell any sum for which he might credit Robert Murray & Co., 
either because, 1st. They do, in law, amount to a guarantee : or that, 2d. 
They were written with a fraudulent intent to be understood as a guarantee : 
or that, 3d. They contain a misrepresentation of the solidity and character 
of the house of Robert Murray & Co.

Soon after the protest of these bills for non-payment, Robert Murray & 
Co. failed and became bankrupts. *Previous  to their bankruptcy, they 
assigned a great proportion of their effects, including the cargoes L 
for the purchase of which these bills were drawn, to John I. Clarke and 
John B. Murray, in trust for Clarke & Nightingale, and for sundry other 
creditors and purposes mentioned in several trust deeds which are recited in 
the bill, add which appear in the record. The plaintiff claims to be paid 
his debt out of this fund.

The answer of John I. Clarke was filed, and a certain William Russell, a 
partner of the house of Joseph & William Russell, who gave a letter of 
credit and guaranty to the drawer of the bills indorsed by the plaintiff, 
Nathaniel Russell, was made a party defendant. Against Joseph & William 
Russell, a judgment had been obtained by Nathaniel Russell, for the amount 
of the bills indorsed by him, but they had become insolvent, and no part of 
this judgment had been discharged.

Many depositions having been taken, and sundry exhibits filed, a decree 
of dismissal, without argument, and pro formd, was rendered in the circuit 
court for the district of Rhode Island, and the cause comes into this court 
by appeal from that decree.

It is contended by the defendants, that the letters which have been 
recited create no liability on the part of Clarke & Nightingale, but are to be 
considered merely as letters of introduction. Whatever may be the con-
struction of the letters, they insist, that the plaintiff, if entitled to recover, 
has complete remedy at law, and that a court of chancery can take no juris- 
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diction of the cause. It is believed to be unquestionable, that a suit in 
chancery could not be sustained on these letters, against Clarke & Nightin-
gale, unless some additional circumstance rendered an application to this 
court necessary.

The plaintiff contends that such application is necessary, because there 
are a great variety of facts belonging to the transaction which could not be 
introduced into a court of law, or which would not avail him in that court,

. but which are proper for the consideration of a court of equity. *Be-  
J cause some of these facts rest within the knowledge of the defend-

ants. And because he cannot, at law, subject the trust fund to his claim.
So far as respects the question, whether these letters constitute a con-

tract of guaranty, there can be no doubt, but that the construction in a 
court of law or a court of equity must be precisely the same, and that any 
explanatory fact which could be admitted in the one court, would be received 
in the other. On the question of fraud, the remedy at law is also complete, 
and no case is recollected, where a court of equity has afforded relief for 
an injury sustained by the fraud of a person who is no party to a contract 
induced by that fraud.

It is true, that if certain facts, essential to the merits of a claim purely 
legal, be exclusively within the knowledge of the party against whom that 
claim is asserted, lie^may be required, in a court of chancery, to disclose 
those facts, and the court, being thus rightly in possession of the cause, will 
proceed to determine the whole matter in controversy. But this rule can-
not be abused, by being employed as a mere pretext for bringing causes, 
proper for a court of law, into a court of equity. If the answer of the 
defendant discloses nothing, and the plaintiff supports his claim by evidence 
in his own possession, unaided by the confessions of the defendant, the 
established rules, limiting the jurisdiction of courts, require that he should 
be dismissed from the court of chancery, and permitted to assert his rights 
in a court of law.

It is also true, that if a claim is to be satisfied out of a fund, which is 
accessible only by the aid of a court of chancery, application may be made, 
in the first instance, to that court, which will not require that the claim 
should be first established in a court of law. In the case under considera-
tion, the answer confesses nothing. So far from furnishing any evidence in 
support of the plaintiff’s claim, it denies, in the most full and explicit terms, 
* _ the whole equity of the bill. *This  ground of jurisdiction, therefore,

J is totally withdrawn from the case.
It remains to inquire, whether the plaintiff can be let in to claim on any 

part of the trust fund: and this depends principally on his claim being 
within any one of the trusts declared.

The first trust deed, which was executed by Robert Murray & Co., on the 
23d day of March 1798, is declared to be in trust to apply the moneys aris-
ing from the trust property “ in payment and satisfaction of the debts and 
balances which shall appear to be found to be due and owing from the said 
parties of the first part (Robert Murray & Co.), to them the said John I. 
Clarke and John B. Murray (the trustees), and to such other of the creditors ” 
of the said Robert Murray & Co. as they should, by any instrument of 
writing, within twelve months, appoint. It may be doubted, whether this 
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declaration of trust would be applicable to a collateral undertaking, not, at 
the time, carried into judgment.

In the second deed, one of the trusts declared is, to repay Clarke & 
Nightingale for any sums they may pay or be liable to pay, under a suit at 
the time depending against them. That suit was dismissed. Without 
deciding whether Russell could avail himself of this trust, having failed in 
the particular*  action then depending, the court will proceed to inquire how 
far Clarke & Nightingale were liable to the plaintiff for the debt due to him 
from Robert Murray & Co.

The law will subject a man, having no interest in the transaction, to pay 
the debt of another, only when his undertaking manifests a clear intention 
to bind himself for that debt. Words of doubtful import ought not, it is 
conceived, to receive that construction. It is the duty of the individual, 
who contracts with one man on the credit of another, not to trust to ambigu-
ous phrases and strained constructions, but to require an explicit and plain 
declaration of the obligation he is about to assume. In their letter of the 
20th, Clarke & Nightingale indicate *no  intention to take anyrespon- 
sibility on themselves, but say that Mr. Russell may be assured ■- 
Robert Murray & Co. will comply fully with their engagements. In their 
letter of the 21st, they speak of the letter of the preceding day as a letter of 
recommendation, and add “ we have now to request that you will endeavor 
to render them every assistance in your power.”

How far ought this request to have influenced the plaintiff ? Ought he 
to have considered it as a request that he would advance credit or funds for 
Robert Murray & Co., on the responsibility of Clarke & Nightingale, or 
simply as a strong manifestation of the friendship of Clarke & Nightingale 
for Murray & Co., and of their solicitude that N. Russell should aid their 
operations so far as his own view of his interests would induce him to embark 
in the commercial transactions of a house of high character, possessing the 
particular good wishes of Clarke & Nightingale ?

It is certain, that merchants are in the habit of recommending corre-
spondents to each other, without meaning to become sureties for the person 
recommended ; and that, generally speaking, such acts are deemed advan-
tageous to the person to whom the party is introduced, as well as to him 
who obtains the recommendation. These letters are strong, but they contain 
no intimation of any intention of Clarke & Nightingale to become answer-
able for Robert Murray & Co., and they are not destitute of expressions 
alluding to that reciprocity of benefit which results from the intercourse of 
merchants with each other. “ The friendship,” say they, in their letter of 
the 20th, “ we have for these gentlemen, induces us to wish you will render 
them every service in your power, at the same time, we flatter ourselves, this 
correspondence will prove a mutual benefit.” Mr. Russell appears to have 
contemplated the transaction as one from which a fair advantage was to be 

, derived. He received a commission on his indorsements. The court cannot , 
consider these letters as constituting a contract by which Clarke & Nightin-
gale undertook *to  render themselves liable for the engagements of 
Robert Murray & Co., to Nathaniel Russell. Had it been such a con- 
tract, it would certainly have been the duty of the plaintiff to have given 
unmediate notice to the defendants of the extent of his engagements.

It remains to inquire, whether these letters contain such a misrepresen-
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tation of the circumstances and character of the house of Robert Murray 
& Co., as to render them accountable to the plaintiff for the injury he has 
sustained by trusting that company.

The question how far merchants are responsible for the character they give 
each other, is one of much delicacy, and of great importance to the commercial 
world. That a fraudulent recommendation (and a recommendation, known 
at the time, to be untrue, would be deemed fraudulent) would subject the per-
son giving it to damages sustained by the person trusting to it, seems now to 
be generally admitted. The case of Pasley v. Freeman, reported in 3 Term 
Rep., recognises and establishes this principle. Indeed, if an act, in itself im-
moral, in its consequences injurious to another, performed for the purpose of 
effecting that injury, be not cognisable and punishable by our laws, our sys-
tem of jurisprudence is more defective than has hitherto been supposed.

But this does not appear to the court to be the case described. It is 
proved, incontestibly, that when the letters, on which this suit depends, were 
written, Robert Murray & Co. were in high credit, and were carrying on 
business to a great extent, which was generally deemed profitable. The bill 
charges particular knowledge in Clarke & Nightingale, that this apparent 
prosperity was not real. But this, as well as every other allegation of fraud, 
is explicitly denied by the answer ; and the answer, being responsive to the 
bill, is evidence. Had the plaintiff been able to exhibit proofs which would 
have rendered this fact doubtful, it might have been proper to have directed 
an issue for the purpose of trying it: but he has exhibited no such proofs. 
* , In writing the letters, then, recited in the bill, Clarke & *Nightingale

-I stand acquitted of the imputation of fraud.
But it is contended by the plaintiff, that the representation they made of 

the circumstances of Robert Murray <fc Co. was, at the time, untrue; and 
that this misrepresentation, whether made ignorantly or knowingly, was 
equally injurious to Nathaniel Russell, and equally charges them with the 
loss he has sustained, by trusting to their assurances. The fact, that Robert 
Murray & Co. were not, in January 1796, in solvent circumstances, is not 
clearly made out : but the cause does not rest entirely on this fact. The 
principle, that a mistake in such a fact as the real internal solidity of a mer-
cantile house, whose external appearance is unsuspicious, shall subject the 
person, representing their solidity'5to another, to the loss sustained by that 
other, in trusting to this representation, is not admitted.

Merchants know the circumstances under which recommendations of this 
description must be given. They know that when one commercial man 
speaks of another in extensive business, he must be presumed to speak from 
that knowledge only which is given by reputation. He is not supposed to 
have inspected all the books and transactions of his friend, with the critical 
eye which is employed in a case of bankruptcy. He must, therefore, be 
supposed to speak of the credit, not of the actual known funds of the per-
son he recommends ; of his apparent, not of his real solidity. In such a 
case, it is certainly incautious and indiscreet, to use terms which imply abso-
lute and positive knowledge. It may, perhaps, be admitted, that, in such a 
case, fraud may be presumed, on slighter evidence than would be required, 
in a case where a letter was written with more circumspection. Yet, even 
in such a case, where the communication is honestly made, and the party 
making it has no interest in the transaction, he has never been declared to 
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be responsible for its actual verity. The reason of the rule is, that mer-
chants generally possess, and are therefore presumed, in their correspondence, 
to speak from that knowledge only of the circumstances of other merchants, 
which may be acquired by observing *their  course of business, their pgg 
punctuality and their general credit. L

This principle appears to have been fully considered in the case of Hay- 
craft v. Creasy, reported in 2 East, in which case, all the authorities were 
reviewed. It does not appear, that a single decision has been ever made, 
asserting the liability of the writer of such a letter. The case of Haycraft 
v. Creasy denies his liability ; and that case appears to this court to have 
been decided in conformity with all previous adjudications.

It is, therefore, the opinion of the court, that Clarke & Nightingale, hav-
ing believed, and had reason to believe, so far as is shown by the evidence 
in this cause, that the representation they made to the plaintiff, of the cha-
racter and circumstances of Robert Murray & Co., was true, are not liable 
to the plaintiff, in consequence of that representation, for the credit he gave 
to that company.

A claim is also set up to the funds in the hands of Clarke .Nightingale, 
founded on the circumstance that they consist, in part, of the rice purchased 
with the bills indorsed by the plaintiff. But as no specific lien is alleged to 
have existed, and as the particular fraud, alleged to have been committed 
to acquire those funds, is not proved, this claim is unsustainable.

The plaintiff, then, cannot be considered as a trust creditor, in conse-
quence of any claim, he can assert against Clarke & Nightingale.

The second deed, which is dated-on the 24th day of March 1798, is also 
in trust “to pay to Joseph and William Russell, the amount that shall be 
recovered and paid from them to Nathaniel Russell,” &c., “ upon account 
of a letter of credit,” &c., “ and for which the said Nathaniel Russell hath 
recovered a judgment against the said Joseph & William Russell.” No 
part of this judgment has ever been paid, and Joseph & William Russell 
are insolvent. The state of things, then, has perhaps not yet occurred in 
’which Joseph & William Russell could demand the execution *of  the 
trust ; and the court, though with some hesitation, feels constrained L 
to decide, that,*  under the terms of this trust, Nathaniel Russell, claiming 
through Joseph & William Russell, cannot demand its execution directly to 
himself.

It also appears, that in September 1796, Robert Murray & Co. assigned 
to Loomis & Tillinghast, certain personalities in trust. This assignment 
was surrendered to Clarke & Nightingale, in consideration of notes to a 
large amount, in which Loomis & Tillinghast were bound for Robert Mur-
ray & Co. It appears, that Clarke & Nightingale are otherwise secured 
with respect to these notes ; at least, there is reason to believe that they are 
secure. Clarke & Nightingale, having taken this assignment with notice 
of the trust, take it clothed with the trust. They are trustees for the same 
uses and to the same extent with Loomis & Tillinghast.

A paper appears in the cause, which purports to be the assignment to 
Loomis & Tillinghast. The assignment is in trust, first, to repay them-
selves any sums which they may pay on account of certain undertakings 
made by them for Robert Murray & Co., and secondly, in trust “ to pay to 
Joseph & William Russell, all such moneys as they shall be liable to pay, as
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guarantors as aforesaid, to Nathaniel Russell upon bills,” &c., reciting the 
bills for which this suit is instituted.

It is settled in this court, that the person for whose benefit a trust is 
created, who is to be the ultimate receiver of money, may sustain a suit in 
equity, to have it paid directly to himself. This trust being to pay Joseph 
& William Russell, a sum they are liable to pay to Nathaniel Russell, and 
being created in such terms, that the money is’ certainly payable to them, 
the purposes of equity will be best effected, by decreeing it, in a case like 
the present, to be paid directly to Nathaniel Russell. Indeed, a court ought 
not to decree a payment to Joseph & William Russell, without security, that 
the debt to Nathaniel Russell should be satisfied.
sf.qo-1 *But  it is not shown, by any legal evidence, that this paper is the

■* assignment which was made in trust to Loomis & Tillinghast, and 
transferred by them to Clarke & Nightingale. Its verity is not admitted by 
the defendants, nor proved by the plaintiff. Nor are the circumstances 
under which the transfer was made, nor the present circumstances of the 
trust, sufficiently before the court, to enable it to decide with certainty, 
whether the prior trust to Loomis & Tillinghast is satisfied, or otherwise so 
secured, that the trust fund may now be applied to the debt of Joseph & 
William Russell.

Could these defects be supplied, the court would still be unable to decree 
in favor of the plaintiff, for want of proper parties. The incapacity imposed 
on the circuit courts to proceed against any person residing within the 
United States, but not within the district, for which the court may be 
holden, would certainly justify them in dispensing with parties merely for? 
mal. Perhaps, in cases where the real merits of the cause may be deter-
mined, without essentially affecting the interest of absent persons, it may be 
the duty of the court to decree, as between the parties before them. But 
in this case, the assignees of Robert Murray & Co. are so essential to the 
merits of the question, and may be so much affected by the decree, that 
the court cannot proceed to a final decision of the cause, until they are par-
ties. They may contest the validity of all the deeds under which both 
parties claim, and assert in themselves, for the benefit of the creditors gener-
ally, a right to the whole fund. Certainly, this court ouglit not, on light 
grounds, and without due precaution, to change the hands in which this 
fund is placed, until any claim of the assignees to it may be decided.

Should this difficulty be obviated, by suspending the effect of the decree, 
until the validity of the trust deeds should be decided, or by directing secu-
rity to be given, another presents itself, which cannot be removed. The 
assignees have a right to contest the claim of Nathaniel Russell, and may 
*gg-| either deny its original validity, or *show  that it has been paid. They

J are, then, essential parties, and the court ought not to decree in favor 
of the plaintiff, without them. It is possible, that they may consent to make 
themselves parties in this cause, and as a court may, instead of dismissing a 
bill brought to a hearing, without proper parties, give leave to make new 
parties, the court will, in this case, set aside the decree of the circuit court, 
dismissing this bill, and remand the cause to the circuit court, with leave to 
make new parties.
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