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Young  et al. v. Blac k , (a)

Set-off.—Former recovery.—Demurrer to evidence.
If three joint-owners of a cargo employ the master of a ship to sell it for them, and he after-

wards become interested in the share of one of the joint-owners, he cannot, in an action brought 
against him by the three joint-owners, to recover the amount of sales, set off his share of that 
amount..

Upon the issue of non-assumpsit, the defendant may give in evidence the record of a former 
judgment between the same parties, on the same cause of action.1

It is a matter of discretion with a court, whether it will compel a party to join in demurrer to 
evidence. A demurrer to evidence ought not to be allowed, where the party demurring refuses 
to admit the facts which the other side attempts to prove ; nor where he offers contradictory 
evidence, or attempts to establish inconsistent propositions.?

Quœre ? Whether the refusal of a court to compel a party to join in a demurrer to evidence, can 
in any case, be assigned for error ?

Error  to the Circuit Court for the district of Columbia. The suit was 
brought by Young, Deblois and Lawrason, against Black, to recover the 
proceeds of the sales of a cargo shipped by the plaintiffs to the West Indies, 
on board the brig Active, of which the defendant was master, and to whom 
the cargo was consigned. The plaintiffs, Young and Deblois, had each an 
interest of three-eighths in the cargo, and the plaintiff, Lawrason, the other 
two-eighths. Upon the general issue, a verdict and judgment were ren-
dered for the defendant.

At the trial, the plaintiffs took four bills of exception. The 1st was to 
the admission in evidence of a record of a judgment between the same par-
ties, together with parol evidence, that it was for the same cause of action. 
The 2d and 3d bills of exception were to the admission of parol proof, that 
the defendant had an interest in Lawrason’s two-eighths of the cargo, after 
the plaintiffs had shown their written instructions to the defendant, with his 
promise to obey them, his bill of lading of the cargo, and his account of sales 
of it. The 4th bill of exception stated the whole evidence offered as well 
by the plaintiffs as by the defendant, and that the plaintiffs offered to demur 
to the whole *evidence,  but the defendant refused to join in demurrer, 
and thé court refused to compel him to join. L

E. J. Lee, for the plaintiffs in error.—1. The record mentioned in the 
first bill of exception was not admissible evidence, because it was for a 
different cause of action. The former action was for a breach of orders, 
and founded upon a disavowal of the conduct of the defendant ; but the 
present action affirms his conduct, and seeks for payment of the balance due 
upon his account of sales.

2. The court ought not to have permitted the defendant to use parol 
evidence to contradict the written documents which proved the property of 
the cargo to be in the plaintiffs.

3. The court ought to have compelled the defendant to join in the 
demurrer. 3 Bl. Com. 372-73 ; 1 Wash. 150, 220 ; 2 Call 555, 571 ; 3 Tuck-
er’s Blackstone 372, note.

(a) March 12th, 1813.

1 Carvill v. Garrigues, 5 Penn. St. 152 ; Fin-
ley v. Hanbest, 30 Id. 190 ; Young v. Rummell,

2 Hill 478.
2 Suydam v. Williamson, 20 How. 436.
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Swann, contra.—The record and parol evidence were properly admitted, 
and the jury were to decide whether it was for the same cause of action as 
the present.

As to the demurrer : it does not appear, that the whole evidence was 
stated. The defendant was not bound, by any rule of law, to join in the 
demurrer, nor was the court bound to compel him. It was a matter entirely 
within the discretion of the court.

March 16th, 1813. Stor y , J., delivered the opinion of the court, as fol-
lows :—The present action was brought by the plaintiffs in error, as joint-
owners of the brig Active and cargo, to compel the defendant, who was 
master of the said brig, to account for the proceeds of said cargo, which 
was sold during a voyage to the West Indies. Young owned three-eighths, 

Deblois three-eighths, and Lawrason two-eighths of the cargo. *At
J the trial, upon the general issue, several exceptions were taken by 

the plaintiffs, which have been argued, and we are now to pronounce our 
decision respecting their validity.

The defendant offered in evidence a record of a former suit between the 
same parties, in which judgment was rendered for the defendant, supported 
by parol proof that the former suit was for the same cause of action as the 
present suit. The plaintiffs denied its admissibility, under the general issue ; 
and we are all of opinion, that the objection cannot be supported. It has 
been long since established, that under non assumpsit, the defendant may 
give in evidence anything which shows that no debt was due, at the time 
when the action was commenced, whether it arise from an inherent defect in 
the original promise, or a subsequent discharge and satisfaction. And the 
precise point now in controversy has been adjudged to be completely within 
the rule. If the former judgment had been for the plaintiff, there would be 
no doubt, that it would have extinguished the demand ; and it is not less 
conclusive, because it was for the defendant. The controversy had passed 
in rem judicatam, and the identity of the causes of action being once estab-
lished, the law would not suffer them again to be drawn into question.

The second exception was taken to the decision of the court, admitting 
evidence to show that the defendant had a sub-interest in that portion of 
the joint cargo which belonged to Lawrason ; an interest which was not 
proved to have been known to or acknowledged by the other owners. And we 
are all of opinion, that the circuit court erred in admitting that evidence. 
The other owners had nothing to do with any private contract between Lawra-
son and the defendant. Any right of retainer which the latter might have 
against Lawrason, could be enforced only in an action against Lawrason him-
self ; but it offered no legal defense to the express contract proved to have 
been made with all the joint-owners. It might have been contended, with as 
much propriety, that the defendant was entitled in such an action to a set-off 
of a separate debt due from either of the owners. Nor is there any equity 

in such a claim *against  the plaintiffs. As joint-owners, they had a
J lien upon the proceeds for the general balance between them ; and 

had a right to have them applied, in the first instance, in discharge of the 
joint debts. Whether, after a final settlement of the accounts of the voyage, 
anything would have been due to Lawrason, does not appear ; and yet this 
evidence, admitted as it was, would have applied the general property to 
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discharge his private contracts, although the joint account might have finally 
turned out against him. We hold it a sound rule of law, that a joint con-
tract can never be defeated by the mere private contract of an individual of 
the concern, to whom the other parties have confided no authority for this 
purpose. Our opinion on this exception disposes also of the third, which is 
taken to parol evidence offered to show the acknowledgment of Lawrason of 
the sub-interest of the defendant.

The last exception is of a novel character. The plaintiffs, upon the whole 
evidence, offered to demur, and prayed the court to compel the defendant 
to join in the demurrer. The court refused to do this, and in our opinion, 
their refusal was perfectly correct. A demurrer to evidence is an unusual 
proceeding, and is allowed or deniedjby the court, in the exercise of a sound 
discretion, under all the circumstances of the case. The party demurring is 
bound to admit as true, not only all the facts proved by the evidence intro-
duced by the other party, but also all the facts which that evidence legally 
may conduce to prove. It follows, that it ought never to be admitted, 
where the party demurring refuses to admit the facts which the other side 
attempts to prove ; and it would be as little justifiable, where he offers con-
tradictory evidence, or attempts to establish inconsistent propositions. In 
the present case, the plaintiffs admit that they denied the whole defense of 
the defendant, and offered evidence to contradict the evidence by which 
that defense was attempted to be supported. There would, therefore, have 
been the most manifest impropriety in acceding to the prayer of the plain-
tiffs.

The court give no opinion, whether a refusal to compel a party to join in 
a demurrer to evidence can, in any case, be assigned for error.

*On the whole, for the error of the circuit court in admitting the r]|e 
evidence disclosed under the second and third exceptions, the judg- L 
ment must be reversed, and the cause remanded, with directions to award a 
venire facias de novo.

Livi ngs ton , J.—-I concur with this court in reversing the judgment of 
the circuit court, and for the error assigned in the second exception. But I 
give no opinion on the refusal of that court to compel the defendant to join 
in the demurrer to evidence, which was offered by the plaintiffs, not because 
I have any doubt of the correctness of the decision which a majority of the 
judges have formed on that point, but because I entertain a very strong 
conviction, and think it my duty to express it, that such refusal can never 
be the subject of revision upon a writ of error; the contrary of which seems 
to be implied by the opinion just read. Such applications must ever be 
made to the discretion of the court which tries the cause, and such court 
will generally be in a situation to decide more correctly, having all the cir-
cumstances of the case before it, than an appellate tribunal; and if it should 
commit a mistake in the exercise of its mere discretion, in refusing to com-
pel a party to join in a demurrer to evidence, or in refusing to grant a new 
trial, or in refusing to continue a cause, or in any other matter resting solely 
in discretion, I have no hesitation in saying, that less mischief and injury 
will arise from obliging parties, now and then, to submit to such inconven- 
iencies, than to open a door to the endless litigation which will be produced 
by permitting appeals in all the variety of cases of this, nature which must 
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necessarily arise in the progress of every contested action, and which in 
Great Britain have never yet been assigned for error.

Johns on , J., said, he did not wish it to be understood, that a writ of error 
would lie to a decision within the discretion of the court below.

Stoey , J., said, he did not mean to be understood, in delivering the 
opinion of the court, as stating that the refusal to compel a party to join in 
*5701 (^emurrer to evidence *was  a ground for a writ of error. He con-

-* curred in opinion with Judge Livingston.
Maes hall , Ch. J.—On that point, the court has not given any opinion. 

The former opinions of this court on the subject of discretion, &c., are to 
be considered as law ; but they are not to be extended further.

Judgment reversed.

The Schooner Anne , (a)

The Schooner Anne  v . Unite d  Stat es .

Pleading in admiralty.
A libel may be amended, after reversal, for want of substantial averments.* 1 
A libel must aver specially all the facts which constitute the offence.
The non-intercourse act of March 1st, 1809, was in force between the 2d of February and 2d of 

March 1811, by virtue of the president’s proclamation of November 2d, 1810.
The Aurora, ante, p. 382; and The Hoppet, ante, p. 389, re-affirmed.

This  was an appeal from the sentence of the Circuit Court for the dis-
trict of South Carolina, condemning the schooner Anne, for violation of the 
non-intercourse law of March 1st, 1809, § 6. (2 U. S. Stat. 529.)

C. Lee, for the appellant.—1. The libel in this case is too imperfect, to 
warrant a sentence of condemnation. It does not state what kind of goods 
were taken on board ; it merely says, certain articles prohibited by law. If 
they were French goods, it was lawful to take them on board. This is a 
penal prosecution, and this court has decided at this term in the case of The 
Hoppet (ante, p. 389), that the offence must be specially set forth in the 
libel. The place of lading is not stated, nor the time, so that it may be 
known, whether the act was done, while the law was in force. It does not 
state whether the goods were put on board, with the knowledge of the 
owner, or with the knowledge of the master, but without naming either the 
master or the owner, it says, in the alternative, that the goods were put on 
board with the knowledge of the owner or master. The evidence cannot 
cure the defects of the libel.

2. When these goods were put on board (between the 2d of February 
and the 2d of March 1811), the act of *March  1st, 1809, was not in 

J force, unless by virtue of the president’s proclamation of November 
2d, 1810. . That proclamation is not set forth in the libel, so that the act 
done does not appear by the libel to be contrary to law. The libel ought to

(a) March 11th, 1813. Absent, Tod d , Justice.

1 The Mary Ann, 8 Wheat. 380.
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