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agreement and draught was rejected by those parties, and another substitu-
ted in their stead, to which G. Morris was no party, it would be going too 
far, for a court of equity, in such a case, and in favor of persons who would 
do nothing for themselves, to make G. Morris a trustee by implication, for 
the purpose of charging him with a breach of trust. It is true, that G. 
Morris might have communicated to the trustees his disapprobation of the 
change they had made in his arrangement, and his refusal to abide by that 
which they had proposed as a substitute, so as to have afforded them an 
opportunity to retrace their steps. But surely, he was not, in point of law, 
as much bound to make such a *communication,  as the trustees were r#22 
to obtain a certain knowledge of his assent to the agreement of the L 
16th September. He had gratuitously offered to do a favor to the trus-
tees, upon certain conditions. They reject the offer as made, and pro-
pose other conditions. It was incumbent on them to obtain his assent 
to the new proposal, if they meant to consider him in the light of a 
trustee.

The opinion given upon these points renders it unnecessary to con-
sider the question of boundaries.

Decree affirmed, without prejudice.

The James  Wel ls , (a)
The Brig James  Wells  v . Unite d  State s .

Evidence on appeal in admiralty.—Embargo.
In cases of admiralty jurisdiction, new evidence will be admitted in this court; and for that pur-

pose, a commission may issue.1
The evidence of that necessity which will excuse a violation of the embargo laws, must be very 

clear and positive.* 1 2 •
The James Wells, 3 Day 296, affirmed.

This  was an appeal from a sentence of the Circuit Court, which affirmed 
that of the District Court of Connecticut, restoring the cargo, but condemn-
ing the brig James Wells, an American registered vessel, for a violation of 
the 3d section of the embargo act of January 9th, 1808, in making a voyage 
to St. Bartholomews, under a clearance for the port of St. Mary’s, in the 
state of Georgia.

The excuse suggested by the claimant of the vessel was stress of weather. 
He stated in his claim and answer, that the vessel, laden with 1272 barrels of 
flour, sailed from New York, on the 26th of February 1808, cleared and 
bound for St. Mary’s, with a bond fide intention of going there, and without 
any intent of going to any foreign place. But that by contrary winds and 
stress of weather, and the leaky condition of the vessel, he was compelled, 
against his will (he being owner and supercargo), and against the will of the 
master and crew, to go to, and enter, the port of Gustavia, in the island of 
St. Bartholomews, in the West Indies, where he was obliged, by the leaky 
and shattered condition of the vessel, to unlade the cargo, which was greatly

(a) February 8th, 1812. Absent, Mars ha ll , Chief Justice.
1 Hawthorne v. United States, post, p. 107.
2 The Argo, 1 Gallis. 150; Thompson v. United States, 1 Brock. 407.
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damaged, and he could not afterwards obtain permission to carry it away 
again, but was compelled to sell it there.
* *The  evidence on the part of the claimant tended to prove, that

-* after the vessel got to sea, and the weather was rough, she leaked 
considerably in her upper works, so that in bad weather, they had to keep 
two pumps going at the rate of three or four hundred strokes every half 
hour, that after being six days at sea, it was judged “best for the preserva-
tion of their lives, as well as for the safety of vessel and cargo, to bear away 
for any of the West India Islands that when they arrived at St. Bartholo-
mews, part of the flour was damaged, and they were obliged to unlade the 
vessel, to have her surveyed and repaired. That the governor of the island 
had prohibited the exportation of provisions, and would not permit them to 
take away their cargo.

New evidence, which had been taken under a commission issued from 
this court, was offered.

Pinkney, Attorney-General, stated, that he could not consent to admit it, 
but wished the objection might be saved. He supposed that a distinction 
ought to be taken between cases of admiralty, and cases of maritime juris-
diction, and by the act of congress, new evidence is admissible in this court 
in cases of admiralty only.

On the next day, however, he said that he was induced, by the particu-
lar circumstances of this case, to waive his objection; especially, as the 
question would be made in another case, at this term.

Harper and Pitkin, for the appellant, cited the cases of United States 
v. The Betsey and Charlotte, 4 Cr. 443 ; and Yeaton v. United States, 5 
Ibid. 281.

The  Court  said, that the admission of the evidence in this case, being 
by consent, would not prejudice the question, if it should afterwards arise in 
another case.

Pitkin and Harper, for the appellant.—The plea of necessity by stress of 
weather has been heretofore admitted as an excuse for violating the positive 

.n law of the embargo ; and the only question in this *case  is, whether 
J the necessity was so urgent as to justify the bearing away for a port 

of safety. We contend, that reasonable apprehensions of loss, by persisting 
in the voyage to St. Mary’s, was a sufficient justification. Fraud is not to 
be presumed. The fact is incontestable, that the vessel leaked very much, 
and the weather was very bad. Such an apprehension of loss as would 
have justified a deviation, under a policy of insurance, is a sufficient justifi-
cation in the present case. And in such case, it is sufficient to justify a 
deviation, that the master has acted fairly and bond fide, and according to 
the best of his judgment, for the benefit of all parties concerned, and has no 
other view but to conduct the ship and cargo by the safest and shortest 
course to her port of destination. Marshall on Insurance 408-11.

By the original embargo act of December 22d, 1807, the master is to 
give bond in double the value of the vessel and cargo, to reland the goods 
in the United States, “ dangers of the seas excepted.” That act being in 
pari materia, the exception of the dangers of the seas ought to be con-
sidered as extending to the present case.
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Was hingt on , J.—There is no doubt as to the law—the only question is, 
whether this case be within the exception ?

Pitkin.—It is strong evidence, that the master thought he was doing 
right, that he returned directly to the United States, and subjected himself 
at once to the penalty of his bond ; and that, in fact, he obtained only $12 
per barrel for his flour, at St. Bartholomews.

Pallas, contra.—It was the duty of the owner to have a vessel fit for the 
voyage and the season of the year. ' This vessel was badly built, her con-
dition upon the former voyage was given in evidence, and was known to 
the owner when she sailed. He knew she would leak, and probably, he in-
tended she should leak. He knew the leak was in her upper works only, 
and that, therefore, the lives of those on board were not in danger. He did 
not have the proper *repairs  made, at home, which he knew were r*nK  
wanting. Nothing was done to her at St. Bartholomews, except L 
caulking, and she brought home her cargo in excellent order. When they 
found that she leaked, she might have returned. The wind, which was 
contrary to St. Mary’s, would have been fair to bring her back—other ves-
sels arrived about the same time, with fair winds.

Nothing but imminent danger to the lives of those on board could justify 
their going to the West Indies, contrary to law. The safety of the vessel 
and cargo was a matter of no consideration, as a justification. There is, 
therefore, no analogy to the case of deviation.

February 20th, 1812.—All the judges being present, Was hingt on , J., 
delivered the opinion of the court, as follows :—That the law under which 
this prosecution is founded, has been, primd facie, violated, is admitted; 
and it becomes absolutely necessary for the defendant, if he would excuse 
the breach, to bring himself within the exception made for his benefit, not 
by doubtful testimony, but by such as shall leave no reasonable doubt of the 
sincerity of his exertions to proceed to some port in the United States, and 
the danger or apparent impossibility of doing so.

That the vessel, shortly after leaving New York, leaked considerably, is 
proved ; but it is also proved, that the leak was in her upper works ; that 
she could be freed, and by great exertions, was kept free of water.

It is clearly proved, that, after a sail of six days, she bore away for the 
West Indies, and the danger of continuing on the coast, is indirectly stated, 
though nowhere positively affirmed. But it is not proved by a single wit-
ness, that an exertion was made to gain a port of the United States, or that 
the attempt, if it had been made, would, in the opinion of one person on 
board, have failed, or been attended with danger. Nor are the state of the 
winds, dr the latitude *and  longitude of the vessel, when she bore 
away, given in evidence, so as to enable the court to judge. In *-  
short, had the original destination been to the West Indies, and this known 
to the crew, it would be difficult to fix perjury upon any one of those who 
have given evidence in this cause.

In such a case, where no presumption can, or ought to be made in favor 
of the owner of the vessel, and with so strong a temptation as he had to vio-
late the law, her condemnation is inevitable.

Sentence affirmed, with costs.
7 Cka nch —2 17


	The Brig James Wells v. United States

		Superintendent of Documents
	2025-07-02T16:54:05-0400
	US GPO, Washington, DC 20401
	U.S. Government Publishing Office
	GPO attests that this document has not been altered since it was disseminated by GPO




