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property should be allowed. But this condition has not been insisted on ; 
the land has been sold, with the assent of the state, with all its privileges 
and immunities. The purchaser succeeds, with the assent of the state, to all 
the rights of the Indians ; he stands, with respect to this land, in their 
place, and claims the benefit of their contract. This contract is certainly 
impaired by a law which would annul this essential part of it.

Judgment of the Court.—This cause came on to be heard, on the trans-
cript of the record of the writ of error of the state of New Jersey, and was 
argued by counsel on the part of the plaintiffs in error : on consideration 
whereof, it is the opinion of the court, that there is error in the judgment 
of the said court of errors, in this, that the judgment of the said court is 
founded on an act passed by the legislature of the state of New Jersey, in 
December 1804, entitled “ an act to repeal part of an act respecting lands 
purchased for the Indians which act, in the opinion of this court, is repug-
nant to the constitution of the United States, inasmuch as it impairs the 
obligation of a contract, and is, on that account, void. It is, therefore, con-
sidered by the court, that the said judgment be reversed and annulled, and 
that the cause be reiiianded to the said court of errors, that judgment may 
be rendered therein, annulling the assessment in the proceedings men-
tioned, so far as the same may respect the land in the said proceedings also 
mentioned.

*King  v . Ridd le , (a) [*168

Statute of limitations.—Insolvent discharge.
A recital in a deed is good evidence to take a case out of the statute of limitations.
A discharge under the insolvent law of the district of Columbia, is no bar to an action.

Error  to the Circuit Court for the district of Columbia, sitting at Alex-
andria.

Riddle brought an action of assumpsit in the court below, against King. 
The declaration contained a general count for money paid, laid out and 
expended by the plaintiff for the use of the defendant ; and a special count 
which stated that the defendant, in the year 1798, being taken in execution 
upon a judgment of the county court of Fairfax, at the suit of Fosters & 
May, gave a prison-bounds bond, with sureties, which bond he forfeited, and 
judgment was obtained against his sureties. That the plaintiff (who was 
not bound in the bond) did, afterwards, at the request of the defendant, 
advance, settle and pay the one-sixth part of the judgment, amounting to 
$350.52 ; and that the defendant, in consideration thereof, undertook, &c.

The defendant pleaded non assumpsit and non assumpsit infra quinque 
annos, &c., upon which, issues were joined ; and upon the trial, the defend-
ant took a bill of exception to the refusal of the court to instruct the 
jury, that the evidence was not sufficient in law to enable the plaintiff to 
recover in this action. The evidence stated in the bill of exception was as 
follows :

1. A paper, signed and sealed by the defendant, on the 15th of July
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1804, reciting that the plaintiff and others had become his sureties for a 
large debt due to Mr. John Foster, and having become accountable, had 
paid the debt, and he, the defendant, being desirous to secure them so far 
as he could, assigned to Thomas Vowell, one of his sureties, certain bonds, 
in trust to collect the money and distribute it equally among them.

2. The testimony of the said Thomas Vowell, that he had never received 
anything upon those bonds.

RQ1 *$ ’ testimony of John McDonald, that some time in the sum-
-* mer of 1799, he heard the defendant say, he owed the plaintiff a 

sum of money, but he did not state the amount, nor upon what account he 
owed it.

4. An abstract of the judgment against the sureties, amounting to 
$2103.12 : and—

5. A receipt at the bottom thereof, signed by Fosters & May, dated 
September 18th, 1799, as follows : “The above sum of $2103.12 has been 
discharged by the negotiable notes of John Harper, William Harper, 
Thomas Vowell, jr., Samuel Harper and Joshua Riddle, at thirty days, and 
the cash of Charles Harper, which notes, when paid, will stand in full pay-
ment of the above judgment and costs.” All the above-named persons, 
except Joshua Riddle, the plaintiff, were bound in the bond.

The writ in the present suit was issued on the 1st of July 1809. The 
defendant offered in evidence a copy of his certificate of discharge from 
imprisonment, dated August 12th, 1805, under the act of congress for the 
relief of insolvent debtors within the District of Columbia. (2 U. S. 
Stat. 237.) The verdict and judgment being against the defendant, he 
brought his writ of error.

J. Lee, for the plaintiff in error, contended,
1. That the plaintiff’s evidence did not maintain his action. If he had 

any cause of action, it was upon the sealed instrument. There was no evi-
dence of the request of the defendant to the plaintiff topay  the money, and 
he was under no legal obligation to pay it. He was not a party to the judg-
ment on the prison-bounds bond. The receipt states the judgment to be 
paid by the notes of the plaintiff and others ; but it does not appear that 
the plaintiff has ever paid this note.

*

*lK01 ^ere *8 no ^dence to take the case out of the statute of
J limitations, except the testimony of McDonald, which is too vague and 

indefinite.
3. The defendant having been discharged under the insolvent act, no suit 

can be maintained against him, without showing that he has acquired new 
property since his discharge.

Swann, contra.—1. The plaintiff was no party to the sealed instrument: 
he is only named in the recital. It contained no contract on the part of the 
defendant to pay the plaintiff. But it is evidence from which the jury 
might infer that the plaintiff had paid the money at his request. It is true, 
there was no positive evidence that the note had been paid, but there are cir-
cumstances from which the jury might infer it.

2. The recital in the instrument acknowledging the debt, was on the 
15th of July 1804, and the suit was brought upon the 1st of July 1809, so 
that five years had. not elapsed.
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3. The discharge under the insolvent law, only discharges the person it 
is no bar to an action.

March 4th, 1812. All the judges (except Duval  J.) being present, 
Mars hall ,. Ch. J., delivered the opinion of the court to the following effect:— 
In this case, the whole evidence is spread upon the record by the bill of 
exceptions, and the court below refused to instruct the jury (as requested 
by that defendant), that it was not sufficient in law to enable the plaintiff to 
recover in this action. If the court ought to have given this instruction, 
their refusal is certainly error.

The evidence shows that a note was given, or money paid by the plain-
tiff for the use of the defendant; but *it  is objected, that it was not 
paid at the request of the defendant. If the plaintiff was not bound L 
to pay it, and if it was paid, without the request of the defendant, it is certain 
that the plaintiff is not entitled to recover. But the court thinks that the 
recital in the deed of assignment is evidence from which the jury might 
infer a request.

The court is also of opinion, that the recital in the deed is sufficient to 
take the case out of the statute of limitations. Although the court is not 
willing to extend the effect of casual or accidental expressions farther than 
it has been, to take a case out of that statute, and although the court might 
be of opinion, that the cases on that point have gone too far, yet this is not 
a casual or incautious expression : the deed admits the debt to be due on 
the 15th of July 1804, and five years had not afterwards elapsed, before the 
suit was brought.

Then it is objected, that there is no evidence of the payment of the 
money by the plaintiff ; but the court thinks that the recital of the deed is 
evidence from which the jury might infer the payment.

There was no error respecting the discharge under the insolvent act. It 
was only a discharge of the person, and could not affect the judgment.

Judgment affirmed.

Davy ’s Executors v. Faw . (a)

Arbitrament and award.
An award will not be set aside, in equity, on account of an omission by the arbitrators to act 

upon part of the matters submitted, unless that omission have injured the complainant.
When the price of land, and not the question of title, is submitted, the submission and award 

. need not be by deed.
Faw v. Davy, 1 Cr. 0. C. 440, affirmed.

This  case seems to be sufficiently stated in the following opinion, deliv-
ered by Mars hal l , Ch. J., on the 9th of March. (All the judges being 
present.)

This is an appeal from a decree of the Circuit Court for the county of 
Alexandria, sitting in chancery, by which that court set aside an award made 
between the parties, and directed an account. *The  bill impeaches r*.  
the award, because : 1. The arbiters exceeded their power: 2. They *•

(a) March 3d, 1812. Present, all the judges.
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