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Of course, where the power is not exercised by the court( 
nor by the judge who allows the appeal, the decree retains its 
intrinsic force and effect.

Applying these principles to the present case, it is clear that 
the force of the decree was not affected by the appeal, although 
it was in the power of the special term to have continued the 
injunction and to have retained the fund in its control in the 
hands of the receiver had it seen fit to do so. Judging only 
from what appears in the record, we cannot refrain from say-
ing that, in this case, the latter course would have been emi-
nently proper. It would have protected all parties and pro-
duced injury to none. But if the court failed to do what it 
might properly have done, such failure ought not to be visited 
upon the receiver, who was the mere instrument and hand of 
the court, and subject to its order. It was his duty to obey the 
decree as made.

This disposes of the case, and requires that the decree ap-
pealed from should be affirmed,—

And it is so ordered.
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Defendants in error issued to A, their bonds with interest coupons attached. 
A endorsed to B, and B endorsed to the plaintiff after the bonds were 
overdue. While the bonds were in B’s possession, overdue, B was party 
defendant in a suit in chancery in a State court in which D, an owner of 
real estate alleged to be encumbered by a mortgage to secure payment of 
the bonds, sought to have them declared invalid ; and party plaintiff to a 
cross-bill in that suit in which it was sought to have the same bonds 
declared valid, and the mortgage foreclosed. In these proceedings the 
bonds were adjudged to be invalid for want of authority in the trustees to 
issue them. During the same period B, as holder of the bonds, applied to 
the State court for a writ of mandamus to compel the trustees of the town-
ship to levy a tax for payment of interest on the bonds. In this sin
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it was decided that the bonds were issued without legal authority. On 
these facts: Held,

1. That the general rule that a purchaser of overdue bonds, after judgment 
rendered that the bonds are void, is bound by that judgment, applies 
here.

2. That when a mandamus is refused on grounds that are conclusive against 
the right of the plaintiff to recover in any action whatever, the judg-
ment is conclusive of that fact.

3. When a proceeding in mandamus is used as an action at law to recover 
money, it is subject to the principles which govern money actions.

4. The judgment of the State court that the bonds were void in the hands of 
B, is conclusive of that fact in the hands of his vendee and privy in 
action.

5. If the parties have had a hearing and an opportunity of asserting their rights, 
they are concluded by final decree so far as it affects rights presented to 
the court and passed upon, even though all were defendants in the suit, 
and as between them no issue was raised and no adverse proceedings 
had.

The facts are fully stated in the opinion of the court.

Mr. Hoadly, Mr. Johnson and Mr. Colston for the plaintiff 
in error.

Mr. J. P. Jones and Mr. C. II. Scribner for the defendants 
in error.

Mr . Jus tic e Miller  delivered the opinion of the court.
This is an action on bonds and interest coupons thereto 

attached, signed by the trustees of Brown township, payable 
to the Springfield, Mt. Vernon and Pittsburgh Railroad Com-
pany, or its assigns, on the first day of October, 1871, and 
dated April 20th, 1853.

The plaintiff says she is the owner and holder of the bonds 
and coupons, and in explanation of her title alleges that “ after 
execution and delivery of said note to said railroad company as 
a oresaid, and in the year 1854, the said railroad company did 
in orse and deliver said note and the coupons thereto attached 

rown, Collins and Brown, and that said Brown, Collins 
an Brown afterwards indorsed and delivered said note and 
coupons to Richard B. Hopple, and Richard B. Hopple after- 
\var indorsed and delivered said note and coupons to the 
P amtiff, who now holds and owns the same.”
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The defendants for answer, among other matters, filed two 
pleas of a former adjudication, in which the bonds were de-
clared to be void, and rely upon these in bar of the action.

The first of these pleas, called defence No. 3, sets out a suit 
by one Hiram Hippie, plaintiff, against the trustees of Brown 
township, Robert B. Hopple and others, in which he alleges 
himself to be the owner of real estate encumbered by a mort-
gage to secure the payment of the bonds on which the present 
suit is brought, and that said defendants, among whom was the 
Richard B. Hopple from whom plaintiff in this suit purchased 
the bonds aforesaid, asserted a claim to his land on account of 
said mortgage. The plea further alleges that the holders of the 
bonds, among whom was Richard B. Hopple, filed their answer 
and cross-bill alleging the bonds and mortgage to be valid, and 
pray that the bonds and mortgage might be declared to be 
valid, and for a decree of foreclosure of the mortgage, and that 
in said cross-bill said Richard B. Hopple set up as the founda-
tion of his prayer for relief, his ownership of the identical 
bonds now set forth in this action. In the suit on the mort-
gage, which was finally appealed to the Supreme Court of the 
State, Hopple and the other bondholders failed, and were 
adjudged to pay costs, on the ground of the want of authority 
in the trustees of Brown township to issue the bonds. To this 
suit the trustees of Brown township and Richard B. Hopple 
and other bondholders were parties.

The second plea sets forth an application by Richard B. 
Hopple, in his right as owner of these bonds, for a writ of 
mandamus from the Supreme Court of Ohio, to compel the 
trustees of Brown township to levy a tax to pay the interest 
on said coupons. To the alternative writ the trustees answered, 
denying the validity of the bonds, and the court decided that 
the supposed bonds and coupons were issued without any legal 
authority, and without any authority to take stock in the rail-
road company to which they were delivered, and gave judg-
ment for costs against said Hopple.

The plea also avers that said bonds were not transferred to 
Annie Louis, plaintiff, until long after said bonds and coupons 
were due.
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To these pleas demurrers were filed, and the demurrers over- 
ruled, and plaintiff not desiring to reply or plead further, judg-
ment was rendered for defendant.

The error assigned by plaintiff is the overruling of these 
demurrers.

We think the court was right, upon the plainest principles of 
jurisprudence.

The case is unembarrassed by the doctrine of bona-fide pur-
chaser of negotiable securities, because the bonds were overdue 
in the hands of Richard B. Hopple when the suit of Hippie 
against him and others to have them declared void was com-
menced. The bonds fell due October 1st, 1871, the suit was 
commenced October 18th of that year, and the cross-bill, in which 
Hopple sought to enforce the bonds, was commenced April 2d, 
1872. The bonds were, therefore, past due during the whole 
period of that litigation in which they were adjudged to be 
void in his hands.

As regards the action of mandamus while the bonds were not 
overdue, at the time of the judgment against Mr. Hopple, the 
plea expressly avers that they were overdue when the plaintiff 
Louis became their owner, and as she alleges in her declaration 
that she bought them of Hopple, it follows that they remained 
m his hands from the date of the judgment on mandamus 
against him until they became past due. This foHows also 
from the fact that he asserted ownership of them after they 
were due, in the cross-bill to Hippie’s suit.

The plaintiff, therefore, holding under Hopple by a purchase 
made after the bonds were due, and after the judgment in 
which they were decided to be void in his hands, is bound by 
that judgment, unless something can be shown which takes the 
case out of the general rule.

In the mandamus case, the plaintiff was the owner of the 
°nds, and the present plaintiff is bound by the privity of a sub-

sequent holder of them. The defendants in that case are the 
etendants in this, so that the action is now between parties on 

w oni that judgment is binding.
he only objection made to this is that while the statute of 

10 ^akes a judgment on mandamus a bar to another civil
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action where the writ is granted, it does not so declare where 
it is refused. The words of the statute are not presented to us, 
nor any decision of the courts of that State cited to sustain the 
proposition.

It is easy to see why the statute should declare that where a 
party has had recovery of what he claims by a writ of manda-
mus, the other party should not also be harassed by another 
action for the same demand. But it would not follow that 
where a mandamus was refused on grounds which were con-
clusive against the right of plaintiff to recover in any action 
whatever, that the judgment would not be a protection when 
such other action was brought. Such was the case before us. 
The ground of the court’s judgment in denying the mandamus 
was not left to inference, however strong that inference might 
be from the pleadings, as in the case of Block v. The Comm- 
sioners, 99 U. S. 686, but the court declared, in the case we are 
now considering, in positive terms, that: “ The said supposed 
bonds or undertaking and coupons in the writ mentioned, were 
issued by the defendants without any legal power or authority, 

. . . and without any legal power or authority to make 
said supposed subscription to the capital stock of the railroad 
company, and that said supposed subscriptions, and said sup 
posed bonds and coupons, are for said reason absolutely void,” 
and that defendants are not estopped to set up the invalidity of 
said instruments.

Here is not only a denial of the writ of mandamus, but an 
adjudication that in the hands of Hopple the bonds in suit were 
absolutely void.

This court has repeatedly held since Postmaster General 
KendalVs Case, 12 Pet. 524, 614, that the proceeding in 
mandamus is, when appropriate, an action at law to recover 
money, and is subject to the principles which govern said 
actions, and in the case of Block v. Commissioners, 99 IL 8. 
686, the denial of the writ is held to be conclusive in a subse-
quent action as to the invalidity of the bonds, though the fact 
that the decision in mandamus was based on that ground is 
inferred from the pleadings, and not from the express language 
of the judgment, as in the present case.
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We are of opinion that the judgment of the Supreme Court 
of Ohio established the fact that the bonds and coupons were 
void in the hands of Hopple, and the judgment is conclusive of 
that fact against his vendee and privy in this action.

The same result must follow in the case of Hippie n . The 
Board of Trustees and Richa/rd B. Hopple and others. It is 
argued, in avoidance of this conclusion, that the board of trus-
tees and Hopple being both defendants to Hippie’s bill, no 
adversary contention on the question of the validity of the 
bonds could have taken place between them.

But this view of the case ignores entirely the facts that Hop-
ple, in filing his cross-bill seeking to establish the bonds as 
valid, became plaintiff, and made the trustees defendants, and 
in this manner raised the issue of their validity between him- 
self and the trustees directly, and it was in express terms decided 
against him. His assignee of those bonds, in the present action 
against the same trustees, is clearly bound by that decision.

But if there had been no cross-bill, the fact that both Hopple 
and the trustees were placed as defendants in the suit of Hippie, 
does not impair the conclusive character of the decree in that 
case as between those parties. The present case is precisely 
analogous to that of Corcora/n v. The Chesapeake and Ohio 
Canal Co., 94 U. S. 741, and we cannot better express our 
views of this case than by a quotation from the opinion in 
that:

“ It is said that Corcoran and his co-trustees, the canal company 
and the State of Maryland, were all defendants to that suit, and 
that as between them no issue was raised by the pleadings on this 
question, and no adversary proceedings were had. The answer 
is, that in chancery suits,- where parties are often made defend-
ants because they will not join as plaintiffs, who are yet necessary 
paities, it has long been settled that adverse interests as between 
co-defendants may be passed upon and decided, and if the parties 
l^ave had a hearing and an opportunity of asserting their rights, 
15 ey are concluded by the decree as far as it affects rights presented 
io the court and passed upon by its decree. It is to be observed, 
a so, that the very object of that suit was to determine the order 
0 the distribution of the net revenue of the canal company, and
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that the Corcoran trustees were made defendants for no other 
purpose than that they might be bound by that decree. And, 
lastly, as the decree did undoubtedly dispose of that question, 
its conclusiveness cannot now be assailed collaterally, on a ques-
tion of pleading, when it is clear that the issue was fairly made 
and was argued by Corcoran’s counsel, as is shown by the third 
head of their brief, made a part of this record by stipulation.” 
And in conclusion the court say: “ It seems to us very clear that 
the question we are now called on to decide has been already 
decided by a court of competent jurisdiction which had before it 
the parties to the present suit; that it was decided on an issue 
properly raised, to which issue both complainant and defendant 
here were parties, and in which the appellant here was actually 
heard by his own counsel; and that it, therefore, falls within 
the salutary rule of law which makes such a decision final and 
conclusive between the parties, and that none of the exceptions to 
that rule exist in this case.”

We are of opinion that both demurrers were properly over-
ruled, and

Affirm the judgment of the circuit cowt-

Mb . Just ice  Matth ews  did not sit in this case.

INDIANA SOUTHERN RAILROAD COMPANY v. LIV-
ERPOOL, LONDON & GLOBE INSURANCE COM 
PANY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOB 

THE DISTRICT OF INDIANA.

Argued October 15th, 1883.—Decided November 5th, 1883.

Appeal—Equity—Foreclosure—Mortgage—Practice—Railroad.

1. When it is within the discretion of the court below to grant or to refuse 
leave to file a cross-bill, the refusal to grant such leave is no ground o 
appeal. ,

2. The court will not review an alleged error respecting the proof in a railroa 
foreclosure suit and the allowance of amounts due to holders of mo
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