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Syllabus.

the chief of police, under a warrant for his arrest, issued by 
the police judge of the city and county of San Francisco, Cali-
fornia, for a violation of an order or ordinance of the board of 
supervisors of such city and county, alleged to be in contra-
vention of the Constitution and of a treaty of the United 
States.

It has long been settled that ordinarily this court cannot is-
sue a writ of habeas corpus except under its appellate jurisdic-
tion. Ab parte Bollman, & Swartwout, 4 Cranch, 75; Expanse 
Watkins, 7 Pet. 568; Ex parte Yerger, 8 Wall. 85 ; Ex parte 

Lange, 18 Wall. 163; Ex parte Pa/rks, 93 U. S. 18; Ex pa/rte 
Virginia, 100 U. S. 339 ; Ex parte Siebold, lb. 371.

Section 751 of the Revised Statutes, which re-enacts a simi-
lar provision in the judiciary act of 1789 (sec. 14), gives this 
court authority to issue the writ, but except in cases affecting 
ambassadors, other public ministers, or consuls, and those in 
which a State is a party, it can only be done for a review of 
the judicial decision of some inferior officer or court. This pe-
tition presents no such case.

The writ is conseguentl/y denied.
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Limitations.

The facts in this case showed no claim in the plaintiff against the county de-
fendant. The claim, if any, was against the district in the county benefited 
by the levees which he claims to have constructed.

It being conceded that an action at law for the enforcement of the claims set 
up in this suit was barred when this suit was brought, no equitable reason 
was found why the limitation of the statute should not be applied in 
equity.

Pbr. S. P. Walker for appellant.
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Opinion of the Court.

Mb . Chief  Just ice  Waite  delivered the opinion of the court.
The first question presented by this appeal is, whether the 

drafts drawn by levee inspectors on the levee treasurer of the 
county of Phillips, under the authority of the act of February 
16th, 1859, “to provide for making and repairing levees in 
Desha and Phillips counties,” and the renewal bonds or scrip 
issued by the county clerk of the county under the provisions 
of the act of January 15th, 1861, to amend the act of February 
16th, 1859, constitute an indebtedness of the county for which 
bonds of the county may be demanded under the act of April 
29th, 1873, “ to authorize certain counties to fund their out-
standing indebtedness,” or a money judgment or decree re-
covered against the county. To this question we have no hes-
itation in giving an answer in the negative. The act of 1859 
provided for the division of the overflowed lands of the coun-
ties of Desha and Phillips into levee districts for the purpose of 
reclaiming the lands, and for the taxation of such lands to pay 
the expenses incurred in that behalf. The business was to be 
managed by levee inspectors, at first appointed by the county 
court of the county, but afterwards elected by the voters of the 
several levee districts, and payments for work done or expenses 
incurred, were to be made by the drafts of the levee inspectors 
for the district on the levee treasurer appointed by the county 
court of the county to receive and disburse according to law all 
funds raised from levee taxes in the county. Only lands ben-
efited by protection from overflow by the levees could be 
taxed. These lands were to be selected by a board of three 
freeholders appointed by the county court of the county for 
each levee district, and valued for taxation by the levee in-
spector. The county court was then to levy a tax upon the 
property charged, to be collected like other taxes, and this tax, 
when collected, was to be paid over to the levee treasurer to be 
by him disbursed on the drafts of the inspectors. The funds 
collected from each district were to be appropriated to the pay-
ment of the drafts of its own inspector. The bonds, scrip, or 
drafts issued by the county clerk under the act of 1861 were to 
be renewals of the inspector’s drafts, and created no new obli-
gation. Any debt incurred in the levee work was clearly the
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debt of the levee district, to be discharged through a tax levied 
by the county court for that special purpose. In this the 
county court acted not as the representative of the county, but 
of the district. In effect the county court and the sheriff of 
the county were made the officers and agents of the levee dis-
trict for the levy and collection of the special tax which was 
required. This tax was not a county tax, but a district tax, 
levied and assessed under the authority of law by the county 
court. In levying the tax the court acted for the district, not 
the county.

The cases of County of Cass v. Johnson, 95 U. S. 360, and 
Davenport v. Dodge County, 105 U. S. 237, presented entirely 
different facts. In the case of the county of Cass, the law pro-
vided in terms for an issue of bonds in the name of the county, 
and in that of the county of Davenport _we construed the law 
to be in effect the same. Consequently there were in those 
cases obligations of the counties payable out of special funds. 
Here, however, there was a manifest intention to bind the levee 
districts only by the obligations incurred, and not to make the 
county, in its political capacity, responsible for the payment of 
the debts that were created for levee purposes under these laws. 
The machinery of the county was to be used in the levy and 
collection of the special taxes required, but the county, as a 
county, was to be in no way involved. It follows that the 
prayer for a money decree against the county, as well as that 
for an exchange of the bonds authorized by the act of 1873 for 
the orders or warrants held by the appellant, must be denied.

The next and only remaining question is, whether the county 
court of the county can be required, in this suit, to levy and 
impose taxes on the levee districts to pay the demands. All 
the demands fell due on or before April 1st, 1862. This suit 
was not brought until December 17th, 1877. It was in 
effect conceded by the counsel for the appellant, that an 
action at law for the enforcement of the claims would have 
been barred in ten years from their maturity, adding only the 
time between December 1st, 1862, and March 16th, 1864, 
when the operation of the statute of limitations was sus-
pended. This proceeding is in equity, but no sufficient reason
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Statement of Facts.

is shown why the limitation of the statute should not be 
applied. Without, therefore, considering any other objection 
to the bill and the relief that is asked, we hold that the 
suit, so far as it seeks to have the tax imposed by the county 
court, is barred by lapse of time.

The decree of the circuit court is affirmed.

EX PARTE TOM TONG.

ON CERTIFICATE OF DIVISION FROM THE CIRCUIT COURT OF THE 

UNITED STATES FOR THE DISTRICT OF CALIFORNIA.

Decided May 7th, 1883.

Habeas Corpus—Jurisdiction—Proceedings Civil and Criminal—Practice.

The proceedings under a petition for habeas corpus are in their nature civil 
proceedings, even when instituted to arrest a criminal prosecution and se-
cure personal freedom : and the appellate revisory jurisdiction of this 
court is governed by the statutes regulating civil proceedings.

As the statute authorizes a certificate of division of opinion between judges 
sitting in circuit only after final judgment in civil proceedings, the court 
cannot take jurisdiction under a certificate by which it appears that there 
was a difference in opinion between the judges as to the points certified, 
without entry of final judgment.

The petitioner was proceeded against criminally in the police 
court of San Francisco for a misdemeanor in unlawfully estab-
lishing, maintaining and carrying on the business of a public 
laundry. Being restrained of his liberty under this process, he 
applied to the Circuit Court of the United States for the Dis-
trict of California, for a writ of habeas corpus. The judges 
certified a difference of opinion upon the following questions.

At the hearing of said case at the present term of this court 
upon the said papers and record there occurred as questions, aris-
ing on said record :

“ 1. Whether upon the facts stated in the petition filed in this 
case a writ of habeas corpus ought to have been issued by this 
court according to the prayer of said petition ?
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