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insufficient and bad. We therefore decline to answer the third 
and fourth questions, which relate to the same counts. United 
States v. Buzzo, 18 Wall. 125.

‘ Unit ed  States  v . Curtis .

An indictment for perjury against an officer of a national bank, for a wilfully 
false declaration or statement in a report made under sect. 5211 of the Re-
vised Statutes is bad, if, prior to the passage of the act of Feb. 26, 1881, c. 82, 
his oath verifying the report was taken before a notary public appointed ,by 
a State, as such a notary had at that time no authority under a law of the 
United States to administer the oath.

Cert if icat e  of division in opinion between the judges of 
the Circuit Court of the United States for the Eastern District 
of Missouri.

The case is stated in the opinion of the court.
Mr. Assistant Attorney-General Maury for the United States.
Mr. Chester H. Krum, contra.

Mr . Justice  Harlan  delivered the opinion of the court.
This case comes before us on a certificate of division as to 

certain questions of law arising in a criminal prosecution 
against Edward P. Curtis, based upon sects. 5211 and 5392 of 
the Revised Statutes of the United States.

The first of those sections provides that every national 
banking association “ shall make to the Comptroller of the 
Currency not less than five reports during each year, accord-
ing to the form which may be prescribed by him, verified by 
the oath or affirmation of the president or cashier of such as-
sociation, and attested by the signature of at least three of the 
directors. Each such report shall exhibit in detail, and 
under appropriate heads, the resources and liabilities of the 
association at the close of business on any past day by him 
specified ; and shall be transmitted to the Comptroller within 
five days after the receipt of a request or requisition therefor 
from him, and in the same form in which it is made to the 
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Comptroller shall be published in a newspaper where such 
association is established,” &c.

Sect. 5392 provides that “ Every person who, having taken 
an oath before a competent tribunal, officer, or person, in any 
case in which a law of the United States authorizes an oath to 
be administered, that he will testify, declare, depose, or certify 
truly, or that any written testimony, declaration, deposition, or 
certificate by him subscribed is true, wilfully and contrary to 
such oath states or subscribes any material matter which he 
does not believe to be true, is guilty of perjury, and shall be 
punished by a fine of not more than two thousand dollars, and 
by imprisonment, at hard labor, not more than five years; and 
shall, moreover, thereafter be incapable of giving testimony in 
any court of the United States until such time as the judgment 
against him is reversed.”

The wilfully false declarations or statements which the de-
fendant is charged to have made are contained in several 
written reports transmitted to the Comptroller of the Currency 
by the National Bank of the State of Missouri, in St. Louis, in 
pursuance of sect. 5211, and to the truth of which declarations 
or statements Curtis, as cashier of that bank, made oath before 
a notary public within and for the county of St. Louis in that 
State. These declarations or statements relate to the condition 
of the bank as to loans, discounts, checks, cash items, over-
drafts, individual deposits subject to checks, surplus fund, cur-
rency on deposit, and money due from that association to other 
national banks. The indictment contains five counts, which, 
as respects any matter now to be determined, do not substan-
tially differ, except as to the several dates when the alleged 
oaths were taken. Those dates were July 18 and Oct. 10,1876, 
and Jan. 15, Jan. 26, and April 5, 1877.

The controlling question is as to the authority of the notary 
to administer the oaths, upon the falsity of which the indict-
ment is laid.

It is fundamental in the law of criminal procedure that an 
oath before one who has no legal authority to administer oaths 
of a public nature, or before one who, although authorized to 
administer some kind of oaths, but not the one which is brought 
in question, cannot amount to perjury at common law, or sub-
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ject the party taking it to prosecution for the statutory offence 
of wilfully false swearing. 1 Hawk. P. C., b. 1, c. 27, sect. 4, 
p. 430, 8th ed. by Curwood; Roscoe’s Cr. Evid. (7th Am. ed.), 
p. 817; 2 Whart. Crim. Law, sect. 2211; 2 Arch. Crim. Pr. 
& Pl. (8th ed.), p. 1722. If, therefore, Curtis, at the time 
the several oaths alleged to be false were taken, was not 
authorized by the laws of the United States to take them be-
fore a notary public, he cannot be proceeded against under 
sect. 5392. The statute, in conformity with an established 
rule of criminal law, expressly declares that the oath must be 
taken before some “ competent tribunal, officer, or person.” 
This does not necessarily mean that the tribunal by which the 
oath is administered shall have been created by the govern-
ment which required it to be taken, nor that the officer who 
administers it shall be an officer of that government. But the 
statute does mean that the oath must be permitted or required, 
by at least the laws of the United States, and be administered 
by some tribunal, officer, or person authorized by such laws to 
administer oaths in respect of the particular matters to which 
it relates. So that the underlying question is whether the 
notary public, whose commission is from the State, was, at the 
respective dates of the oaths taken by Curtis, authorized by 
the laws of the United States to administer such oaths.

This question we are constrained to answer in the negative. 
We are not aware of any act of Congress which gave such 
authority to notaries public in the different States at the several 
dates given in the indictment. The Assistant Attorney-General 
insists that such authority may be found in sect. 1778 of the 
Revised Statutes, which declares: “ In all cases in which, 
under the laws of the United States, oaths or acknowledg-
ments may now be taken or made before any justice of the 
peace of any State or Territory, or in the District of Columbia, 
they may hereafter be also taken or made by or before any 
notary public duly appointed in any State, district, or Terri-
tory, or any of the commissioners of the Circuit Courts, and, 
when certified under the hand and official seal of such notary or ( 
commissioner, shall have the same force and effect as if taken 
or made by or before such justice of the peace.”

The authority of the notary to administer these oaths to 
vo l . xvn. 43
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Curtis cannot be derived from that section, unless, at the dates 
in question, they could, under the laws of the United States, 
have been taken before justices of the peace in Missouri. But 
the latter officers had no such authority by any Federal statute 
to which our attention has been called, or which we are able 
to find. Sect. 1778, so far as notaries public are concerned, 
embodies the substance of similar provisions in the acts of 
Sept. 16, 1850, c. 52, and July 29, 1854, c. 159, and sect. 20 of 
the act of June 22, 1874, c. 390. But nothing in these acts, 
even if they remained in force after the adoption of the Re-
vised Statutes, supports the authority exercised by the notary- 
public who administered these oaths to defendant.

Counsel for the United States further insists that a proper 
construction of sect. 1778 will authorize a notary public in any 
State to administer oaths to officers of national banking asso-
ciations, when making reports to the Comptroller of the Cur-
rency, if justices of the peace may lawfully do so in this 
District. But in our judgment no such interpretation of that 
provision is admissible. What Congress intended by that sec-
tion was to give notaries public in their respective States the 
same authority, in the administration of oaths, as is given, 
under the laws of the United States, to justices of the peace 
in the same States ; and to notaries public in this District the 
same authority, in administering oaths, which, under the laws 
of the United States, might be exercised by justices of the 
peace in this District. We have seen, however, that to justices 
of the peace, in the several States, such authority had not 
been given by any provision in the Revised Statutes, or by any 
act of Congress prior to their adoption.

Nor can any support for the indictment be derived from the 
act of Aug. 15,1876, c. 304, which declares “ that notaries pub-
lic of the several States, Territories, and the District of Co-
lumbia, be, and they are hereby, authorized to take depositions, 
and do all other acts in relation to taking testimony to be used 
in the courts of the United States, take acknowledgmentsand 
affidavits, in the same manner and with the same effect as 
commissioners of the United States Circuit Court may now 
lawfully take or do.”

The power of commissioners of the Circuit Court did no , 
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at the passage of that act, extend to the taking of oaths to 
reports by officers of national banks. They could take affi-
davits when required, or allowed in any civil cause in a Circuit 
or District Court, Rev. Stat., sect. 945; Act of Feb. 20, 1812, 
c. 25, Act of March 1, 1817, c. 30; or administer oaths 
where, in the same State, under the laws of the United States, 
oaths, in like cases, could be administered by justices of the 
peace, Rev. Stat., sect. 1778 ; or they could take evidence, 
affidavits, and proof of debts in proceedings in bankruptcy, 
Rev. Stat., sects. 5003, 5076 ; Act of March 2, 1867, c. 176; 
sect. 3 of the Act of July 27, 1868, c. 258 ; sect. 20 of the 
Act of June 22, 1874, c. 390. But the authority of commis-
sioners did not extend to such oaths as were administered to 
Curtis.

Our attention is called by counsel for the government to 
United States v. Bailey, 9 Pet. 238. That case, it is claimed, 
furnishes ample ground for an implication that the notary pub-
lic who administered the oath in this case was fully empowered 
to do so. We do not so interpret that decision. That was an 
indictment for false swearing. It was based upon an act of 
Congress which provided that if any person shall swear or 
affirm falsely touching the expenditure of public money, or in 
support of any claim against the United States, he should, upon 
conviction, suffer as for wilful, corrupt perjury. The alleged 
false oath was administered before a justice of the peace for 
the Commonwealth of Kentucky. It was admitted that there 
was no statute of the United States expressly empowering a 
justice of the peace to administer the oath taken by Bailey. 
But the authority of that officer was sustained upon the ground 
that the Secretary of the Treasury had previously, and as inci-
dent to his duty and authority under an act of Congress, estab-
lished a regulation permitting affidavits in support of claims 
against the United States to be made before justices of the 
peace. Except for that regulation the court, it is manifest, 
would not have sustained the indictment.

The conclusion, therefore, is not to be avoided, and it will 
accordingly be certified to the court below, that the alleged 
false oaths of the defendant were not taken before an officer 
competent, at the time, under the laws of the United States, 
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to administer them. The absence of such authority in notaries 
public seems to have been recognized by Congress when it 
passed the act of Feb. 26, 1881, c. 82, declaring “ that the 
oath or affirmation required by sect. 5211 of the Revised Stat-
utes, verifying the returns made by national banks to the 
Comptroller of the Currency, when taken before a notary pub-
lic properly authorized and commissioned by the State in 
which such notary resides and the bank is located, or any other 
officer having an official seal, authorized in such State to ad-
minister oaths, shall be a sufficient verification, as contemplated 
by said section 5211 : Provided, that the officer administering 
the oath is not an officer of the bank.”

What has been said renders it unnecessary to consider any 
other question of law certified by the judges of the Circuit 
Court.

National  Bank  of  Xenia  v . Stewart .

At the time of borrowing money from a national bank, A. delivered to it, as 
collateral security for the debt thereby created, the certificate of his shares of 
its capital stock. On his failure to pay at the stipulated time, the bank sold 
the stock at its full market value, and applied the entire proceeds to his credit. 
On the ground that sect. 5201 of the Revised Statutes prohibited a loan by 
the bank “ on the security of the shares of its own capital stock,” A. brought 
an action for the proceeds. Held, that he is not entitled to recover.

Error  to the Circuit Court of the United States for the 
Southern District of Ohio.

The administrators of the estate of Daniel McMillan, de-
ceased, brought an action against the First National Bank of 
Xenia, Ohio, a corporation formed under the National Bank 
Act of the United States, to recover the sum of 84,200, with 
interest. The complaint alleges that in October, 1876, the 
bank was in possession of thirty shares of its capital stock 
belonging to the deceased; that it then unlawfully converte 
them to its own use and sold them, receiving therefor the sum 
mentioned, which it refuses to account for or deliver to the 
plaintiffs, although a demand for it has been made.
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