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erty by the receivers in the foreclosure suit. In no legal sense 
has the State been injured by the order dismissing its petition. 
It may not, therefore, claim, as matter of right, that this court 
shall, upon this appeal, review the action of the court below in 
declining to surrender possession of the property covered by the 
levies under the executions for taxes.

In reference to that part of the final decree of foreclosure, 
declaring, as between the parties before the court/ that the 
State was not entitled to penalties or interest on its taxes, 
we remark, that if the State, not being a party to the suit, 
could have appealed therefrom, it has not done so. The peti-
tion of Aug. 22, 1879, plainly imports that the appeal prayed 
for was only from the order of June 6, 1879, denying and dis-
missing the petition of June 3, 1879.. It is, therefore, not 
competent for this court, upon the present appeal, to review 
that portion of the final decree relating to penalties and inter-
est on taxes. Whether the State is concluded by any action 
subsequently taken by it under that decree, or whether the 
State was, or is, entitled to penalties and interest on its taxes, 
are questions which do not arise upon this appeal, and are not 
intended to be decided.

For these reasons the decree must, on this appeal, be
Affirmed.
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When this case was here on a former writ of error it was 
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decided that Keith, the collector, was bound in law to receive 
the genuine notes of the Bank of Tennessee, issued after May 6, 
1861, in payment of taxes due the State of Tennessee, unless 
he showed in defence that the notes tendered were issued for 
the purpose of aiding the rebellion. The affirmative of this 
issue was put on the collector. Keith v. Clark, 97 U. S. 454. 
That question is no longer open in this case, for the reason 
that it has long been settled that whatever has been decided 
here on one writ of error cannot be re-examined on a subse-
quent writ brought in the same suit. This rule was distinctly 
stated in Supervisors n . Kennicott, 94 id. 498, where numer-
ous authorities are cited, beginning as early as Himelu v. Rose, 
5 Cranch, 313.

On the trial of an issue framed to meet the case as it was 
sent back from here for further proceedings, the court in-
structed the jury as follows : —

“ If a part of the Torbett issue (that after May 6, 1861) was 
made and signed by the proper officers of the bank to aid the 
rebellion, and the other part of said issue was made, signed, 
and issued for the purpose of doing a legitimate banking busi-
ness, and you cannot say from the evidence in the case that 
the notes here sued on were issued in aid of the rebellion, or 
were signed and issued for legitimate banking business, then 
you should find for the plaintiff. In other words, the law pre-
sumes that the notes here sued upon were issued for a lawful 
purpose, and the burden of proof is upon the defendant to 
show otherwise before this defence can be sustained.”

The ruling of the Supreme Court of Tennessee sustain-
ing this instruction is the only error assigned on the record 
brought up with the present writ. As the instruction was in 
exact conformity with our former decision, we cannot re-exam-
ine it in the present case.

Judgment affirmed.
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