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Mr . Chief  Justi ce  Waite  delivered the opinion of the 
court.

A failure to annex to or return with a writ of error an 
assignment of errors, as required by sect. 997 of the Revised 
Statutes, is no ground, for dismissal for want of jurisdiction. 
If an assignment is filed in accordance with the requirements 
of par. 4, Rule 21, it will ordinarily be enough.

There is not in this case such a color of right to a dismissal 
as to make it proper for us to consider the motion to affirm. 
Whitney v. Cook, 99 U. S. 607.

Motions denied.

Grant  v . Phcen ix  Insur ance  Company .

A decree is not final within the meaning of the act conferring appellate jurisdic-
tion, unless upon its affirmance nothing remains but to execute it. The court 
therefore dismisses an appeal by the defendant in a foreclosure suit from the 
decree therein rendered, which neither finds the amount due nor orders the 
sale of the mortgaged property, although it overrules his defence, declares 
the complainant to be holder of the mortgage, and, in order to ascertain the 
amount due him and other lien creditors, and for taxes, refers the case to a 
master, and appoints a receiver to take charge of the property.

Motion  to dismiss an appeal from the Supreme Court of the 
District of Columbia.

This is an appeal from the following decree in a suit for the 
foreclosure of certain deeds of trust in the nature of mortgages 
to secure the payment of money : —

“The cause came on to be heard upon the pleadings and 
proofs therein, and having been submitted by the counsel of 
the respective parties and duly considered by the court, and it 
appearing to the court that said defendant, Albert Grant, is 
not entitled to any relief under his cross-bill in this cause; 
that the plaintiff is the holder and owner of the several obliga-
tions of said Grant, secured by the deeds of trust on the real 
estate prayed in the original bill of complaint herein to be sold 
for the payment of the indebtedness thereon, and mentioned 
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and set forth in the 3d, 4th, 5th, 6th, 7th, and 8th paragraphs 
of said bill; that said Grant has made default in the payment 
of his said obligations, on which he is indebted to the plaintiff 
in large sums of money, with long arrearages of interest; that 
said Grant has not paid taxes on said real estate for a number 
of years, and the same are in arrears for upwards of twenty 
thousand dollars; that said indebtedness of said defendant 
Grant to the plaintiff largely exceeds the value of said real 
estate, and that the plaintiff has no personal security for its 
said debt; it is this second day of March, A. D. 1882, ordered, 
adjudged, and decreed that this cause be, and the same hereby 
is, referred to the auditor of the court to state the account 
between the plaintiff and the defendant Albert Grant; the 
amount due under said several deeds of trust on said real estate 
prayed to be sold in said bill; the amounts due said judgment 
and mechanic’s lien creditors referred to in said bill; whether 
the same are liens upon any of said real estate ; the relative 
priorities of the claims of said creditors and the plaintiff, and 
the value of the said real estate, — all from the proofs in this 
cause, except as to said mechanic’s lien, and report the same 
to this court. And said auditor shall further ascertain and 
report to this court the amount due for taxes in arrears on said 
real estate, and whether the same or any part thereof has been 
sold for taxes, and if so, when, for what taxes, for what amount, 
and to whom.”

To this was added an order appointing a receiver to take 
possession of the property, make leases, &c.

A motion is now made to dismiss, because the decree ap-
pealed from is not final.

Mr. Richard T. Merrick and Mr. William F. Mattingly in 
support of the motion.

Mr. William A. Meloy, contra.

Mr . Chief  Justic e  Waite  delivered the opinion of the 
court.

The rule is well settled that a decree to be final, within the 
meaning of that term as used in the acts of Congress giving 
this court jurisdiction on appeal, must terminate the litigation 
of the parties on the merits of the case, so that if there should 
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be an affirmance here, the court below would have nothing to 
do but to execute the decree it had already rendered. This 
subject was considered at the present term in Bostwick v. Brin-
kerhoff, ante, p. 3, where a large number of cases are cited. It 
has also been many times decided that a decree of sale in a 
foreclosure suit, which settles all the rights of the parties and 
leaves nothing to be done but to make the sale and pay out 
the proceeds, is a final decree for the purposes of an appeal. 
Ray v. Law, 3 Cranch, 179; Whiting v. Bank of the United 
States, 13 Pet. 6 ; Bronson v. Railroad Company, 2 Black, 524; 
Green v. Fisk, 103 U. S. 518. But in Railroad Company v. 
Swasey, 23 Wall. 405, it was held that “ to justify such a sale, 
without consent, the amount due upon the debt must be deter-
mined. . . . Until this is done the rights of the parties are not 
all settled. Final process for the collection of money cannot 
issue until the amount to be paid or collected by the process, 
if not paid, has been adjudged.” In this the court but followed 
the principle acted on in Barnard v. Gibson, 7 How. 650 ; 
Crawford v. Points, 13 id. 11; Humiston v. Stainthorp, 2 Wall. 
106; and many other cases.

The present decree is not final according to this rule. It 
does not order a sale of the property. It overrules the defence 
of the appellant as set forth in his cross-bill, and declares that 
the appellee is the holder and owner of the debt secured by the 
deeds of trust, but refers the case to an auditor to ascertain the 
amount due upon the debt, the amount due certain judgment 
and lien creditors, the existence and priorities of liens, and the 
claims for taxes. It is true that the court finds the amount 
due the appellee largely exceeds the value of the property, but 
this is only as a foundation for the order appointing the re-
ceiver. If in point of fact it is not true, the finding will not 
conclude the parties in the final closing up of the suit. The 
order for the delivery of the property is only in aid of the fore-
closure proceedings, and to subject the income, pending the 
suit, to the payment of any sum that may in the end be found 
to be due. If anything remains, either of the income or of the 
proceeds of the sale after the mortgage or trust debts are satis-
fied, it will go to the appellant, notwithstanding what has been 
decreed. There is no order as in Forgay v. Conrad, 6 How.
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201, Thomson v. Dean, 7 Wall. 842, and other cases of a like 
character, adjudging the property to belong absolutely to the 
appellee, and ordering immediate delivery of possession. In 
Forgay n . Conrad, supra, which is a leading case on this ques-
tion, it was expressly said by Mr. Chief Justice Taney (p. 204) 
that the rule did not extend to cases where property was di-
rected to be delivered to a receiver. The reason is that the 
possession of the receiver is that of the court, and he holds, 
pending the suit, for the benefit of whomsoever it shall in the 
end be found to concern. Neither the title nor the rights of 
the parties are changed by his possession. He acts as the rep-
resentative of the court in keeping the property so that it 
may be subjected to any decree that shall finally be rendered 
against it.

Appeal, dismissed.

Mr . Justice  Mille r  dissented.

Wooden -ware  Comp any  v . Unite d  Stat es .

Where the plaintiff, in an action for timber cut and carried away from his 
land, recovers damages, the rule for assessing them against the defendant is: 
1. Where he is a wilful trespasser, the full value of the property at the time 
and place of demand, or of suit brought, with no deduction for his labor and 
expense. 2. Where he is an unintentional or mistaken trespasser, or an inno-
cent vendee from such trespasser, the value at the time of conversion, less 
the amount which he and his vendor have added to its value. 3. Where he 
is a purchaser without notice of wrong from a wilful trespasser, the value at 
the time of such purchase.

Error  to the Circuit Court of the United States for the 
Eastern District of Wisconsin.

The facts are stated in the opinion of the court.
Mr. Samuel D. Hastings, Jr., for the plaintiff in error.
Mr. Assistant Attorney-General Maury for the United States.

Mr . Justi ce  Miller  delivered the opinion of the court.
This is a writ of error, founded on a certificate of division of 

opinion between the judges of the Circuit Court.


	Grant v. Phoenix Insurance Company

		Superintendent of Documents
	2025-07-17T14:15:23-0400
	US GPO, Washington, DC 20401
	U.S. Government Publishing Office
	GPO attests that this document has not been altered since it was disseminated by GPO




