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equity in giving relief to those who seek the enforcement of 
antiquated demands. Hepburn! s Case, 3 Bland (Md.), 95 ; 
Hawkins n . Chapman, 36 Md. 83; Nelson n . Hagerstown Bank, 
27 id. 51; Sy ester v. Brewer, id. 288; Frazier x. Gelston, 35 
id. 298.

For the reasons given, we are of opinion that the court below 
properly sustained the demurrer, and dismissed the bill for 
want of equity.

Decree affirmed.

King  v . Cornel l .

1. Where a citizen of a State sues in a court thereof a citizen of the same State 
and an alien, the latter is not entitled to remove the suit to the Circuit 
Court.

2. The act of March 3, 1875, c. 137, repealed the second clause of section 639 of 
the Revised Statutes.

Appeal  from the Circuit Court of the United States for 
the Northern District of New York.

The facts are stated in the opinion of the court.

Mr. William M. Evarts and Mr. Joseph H. Choate for the 
appellant.

Mr. Samuel H. Wilcox for the appellees.

Mr . Chief  Justice  Waite  delivered the opinion of the 
court.

This is a suit begun in the Supreme Court of New York by 
a citizen of that State against other citizens of the same State 
and Henry. Seymour King, an alien, and a subject of the Queen 
of the United Kingdom of Great Britain and Ireland. King, 
claiming that there could be a final determination of the con-
troversy, so far as it concerned him, without the presence of 
the other defendants, as parties in the cause, filed his petition 
for a removal to the Circuit Court of the United States. It 
was granted. In the Circuit Court a motion was made to 
remand the cause, and, an order to that effect having been 
entered, this appeal therefrom was taken.



396 King  v . Cornell . [Sup. Ct.

It is conceded that the case was not removed under the sec-
ond section of the act of March 3, 1875, c. 137, and that the 
jurisdiction of the Circuit Court rests solely on the second sub-
division of section 639 of the Revised Statutes. It was said at 
the last term, in Hyde v. Ruble, 104 U. S. 407, that this sub-
division was repealed by the act of 1875; but as that was a case 
between citizens of different States, and no question arose as to 
the right of an alien defendant to a removal when there could 
be a final determination of the controversy, so far as it con-
cerned him, without the presence of the other defendants, we 
have now considered the matter in that aspect.

While repeals by implication are not favored, it is well set-
tled that where two acts are not in all respects repugnant, if 
the later act covers the whole subject of the earlier, and em-
braces new provisions which plainly show that it was intended 
as a substitute for the first, it will operate as a repeal. This 
subject was fully considered in United States v. Tynen, 11 
Wall. 88, where the early authorities are cited and reviewed 
at considerable length. This rule, we think, is decisive of the 
present case. Section 639, in its first subdivision, provides for 
a removal by the defendant, where the suit is against an alien, 
or is by a citizen of the State in which the suit is brought 
against a citizen of another State. The petition for removal 
was to be filed by the defendant at the time of entering his 
appearance in the State court. This is a reproduction of the 
provisions of sect. 12 of the act of 1789, c. 20.

The second subdivision relates to suits against an alien and 
a citizen of the State in which the suit was brought, and to 
suits by citizens of such State against a citizen of the same and 
a citizen of another State. In such suits the defendant, who 
was an alien, or a citizen of another State, might have a re-
moval, if the suit, so far as it related to him, was brought for 
the purpose of restraining or enjoining him, or was one where 
there could be a final determination of the controversy, so far 
as it concerned him, without the presence of the other defend-
ants as parties in the cause. The petition for such a removal 
could be filed at any time before trial or final hearing, and the 
removal did not take away or prejudice the right of the plain-
tiff to proceed at the same time with the suit in the State 
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court, as against the other defendants. This subdivision is a 
substantial reproduction of the act of July 27,' 1866, c. 288, 
which was amended by the act of March 2, 1867, c. 196; so 
that in a suit between a citizen of the State in which the suit 
was brought and a citizen of another State, the latter, whether 
plaintiff or defendant, might obtain a removal if he had reason 
to and did believe that from prejudice or local influence he 
would not be able to obtain justice in the State court. Here, 
too, the petition for removal could be filed at any time before 
trial or final hearing. This act of 1867 appears as the third 
subdivision of section 639.

The twelfth section of the act of 1789 remained in force, 
without amendment or material alteration, except by the acts 
of 1866 and 1867, until the revision of the statutes in 1873. 
Then the whole legislation was embodied in section 639 of the 
Revised Statutes, which was subdivided so as to present sepa-
rately the different grounds of removal, depending on the citi-
zenship of the parties.

In this condition of the law, only aliens and citizens of 
States other than that in which the suit was brought could 
obtain a removal in any case. Save in cases of local prejudice, 
only defendants could petition, and in cases of local prejudice 
no provision was made for aliens. No provision was made in 
any law for the removal of cases arising under the Constitution 
or laws of the United States, if the necessary citizenship of the 
parties did not exist. In 1875 the subject of removals seems 
to have been brought specially to the attention of Congress, 
and the act of that year passed. Many important new provi-
sions were introduced, and the act was evidently intended as a 
substitute for much that had been enacted before. Removals 
of suits arising under the Constitution and laws of the United 
States were authorized without regard to the citizenship of the 
parties, and instead of confining the privileges of removal to 
defendants or citizens of States other than that in which the 
suit was brought, either party was allowed to move in that be-
half. Instead of requiring the petition for removal to be filed 
in some cases when the defendant entered his appearance, and 
in others at any time before trial or final hearing, all petitions 
to which that act applied were to be presented at or before the 
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term at which the cause could be first tried. Provision for 
citizens and subjects of foreign States must have been in the 
mind of Congress at the time, because in the first clause of the 
second section, which relates to the removal of a controversy 
that is not separable, they are specially named. In the second 
clause, which relates to separable controversies, they are not, 
and, as in the local prejudice subdivision of section 639, that 
privilege is confined to citizens of the United States. In the 
law of 1866 an alien defendant, having a separable controversy, 
could remove. When that law was extended in 1867 to cases 
of local prejudice, only citizens were included in the extension. 
In the act of 1875 the removal in cases of separable contro-
versies was not confined to defendants, but either party could 
apply. Congress then, as it seems to us, manifested its inten-
tion to exclude aliens from the privileges of such a removal, 
just as it did in 1867, in cases of local prejudice. The whole 
subject was evidently up for consideration. The first and sec-
ond subdivisions of section 639 were thoroughly revised and 
radically modified. There cannot be a shadow of doubt that, 
except as to aliens in the second subdivision, both these subdi-
visions were repealed ; and we cannot believe, if Congress had 
intended to continue in force that part of the second subdivision 
which allowed an alien defendant to remove a cause, so far as 
it related to him, and gave his adversary no corresponding 
right, it would have been left to inference alone. So thorough 
a revision implies, as we think, an intention to make the new 
law a substitute for all that those subdivisions contained. The 
last clause relating to separate controversies needed only the 
addition of the word “ alien ” to make it cover everything in the 
second subdivision. Had it been added, the law would have 
been uniform, and allowed removals by both parties in all cases 
where the right was dependent on citizenship. With it out, if 
we hold that the old law is unrepealed, an alien defendant will 
be allowed to remove his separate controversy as against a cit-
izen, while the citizen will not have the same privilege against 
him. This, we are satisfied, it was not the intention of Con-
gress to do. It follows that the whole of the second subdivi-
sion of section 639 was repealed by the act of 1875, and that 
the cause was not removable on the separate petition of the 



Oct. 1882.] Hemingw ay  v. Stan se ll . 399

alien. This makes it unnecessary to consider whether there 
was in the suit such a separate controversy as would have en-
titled him to a removal if the law had been otherwise.

The order of the Circuit Court remanding the cause to the 
State court is

Affirmed.

Heming way  v . Stansell .

1. A board of commissioners, one from each of five counties, having been incor-
porated by a State statute to construct and maintain levees, with authority 
to make contracts for the doing of the work, and having made such a con-
tract, and been sued in equity thereon, in the district in which the domicile 
of the board was established by its act of incorporation, by persons residing 
out of the district, a subsequent statute of the State abolished the offices of 
the commissioners, and constituted the treasurer and the auditor of accounts 
of the State ex officio the levee board, with the declared purpose “ to substi-
tute the treasurer and auditor in place of the boa^d of levee commissioners 
now in office ; ” and a bill of revivor was filed against them by leave of the 
court. Held, that the suit might be prosecuted against the new board, al-
though both the treasurer and the auditor resided out of the district; and 
that an appeal from a final decree for the complainant might be taken by 
the treasurer and auditor, describing themselves by their individual names, 
and as such officers, and as ex officio the levee board.

2. A board of commissioners, authorized by statute to make contracts for the 
building of levees, and to borrow money, issue bonds, and sell and negotiate 
them in any market, but not at a greater rate of discount than ten per cent, 
may make a contract for the work at certain prices by the cubic yard, pay-
able in such bonds; and may afterwards amend that contract by inserting 
“ at the rate of ninety cents on the dollar,” and issue bonds to the contrac-
tors accordingly, upon being satisfied that such was the agreement actually 
made between the parties; although the work is actually done by sub-con-
tractors for lower prices in cash.

8. A board of levee commissioners made a settlement with contractors employed 
to do the work on certain levees, by which it paid them a certain sum and 
took a receipt in full of all demands. The parties afterwards executed an 
agreement under seal, reciting the settlement and receipt in full of all de-
mands, a complaint of the contractors that injustice had been done them in 
that settlement, and the desire of the board to do full justice; and stipulat-
ing that two engineers, one designated by each party, should measure the 
work done, and render to the parties an estimate of the amount due to the 
contractors for such work according to the original contract; that if this 
should differ from the amount already paid, the difference should be paid 
or refunded accordingly; and that these two engineers and a third, to be 
agreed on by them, should be arbitrators for the adjustment of all questions 
of difference; that, in the adjustment of questions pertaining to the meas-
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