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its performance was demanded. It was not in a position abso-
lutely to refuse to carry the mails, for it was bound to carry 
them, if offered, on some terms, either prescribed by law or 
fixed by contract; and it had the right to do so, without preju-
dice to its lawful claims, leaving the ultimate right to future 
and final decision. It was not the case of a voluntary payment 
of an illegal exaction, where the maxim, consensus tollit erro- 
rem, prevents a recovery; because in such case there is the 
legal presumption of an abandonment of the claim. Volenti 
non fit injuria. But here the service was to be performed, at 
all events, just as it was performed, but under which of two 
claims was in dispute. Its performance was a condition of 
both, and cannot, therefore, be a bar to either.

We are of opinion, for these reasons, that the Court of 
Claims should have rendered judgment in favor of the ap-
pellant for its whole claim.

Judgment reversed, and cause remanded with instructions 
to render a judgment in conformity with this opinion.

Chicag o , Milwaukee , and  St . Paul  Railwa y  Company  
v. United  State s .

United  States  v . Chicago , Milwauke e , and  St . Paul  
Railway  Company .

The provisions of the act of July 12,1876, c. 179 (19 Stat. 78), touching a reduc-
tion of rates for railway service, do not apply to a contract then in force which 
provided for transporting the mails for a term of years.

Appeals  from the Court of Claims.
The facts are sufficiently stated in the opinion of the court.
The Solicitor-General for the United States.
Mr. John W. Cary, contra.

Mr . Just ice  Matthe ws  delivered the opinion of the court.
The action in the Court of Claims was brought by the Chi-

cago, Milwaukee, and St. Paul Railway Company to recover 
compensation withheld by the Postmaster-General, claimed to 
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be due upon a written contract for mail service, entered into 
July 1, 1875, for the period of four years.

The amount in controversy had been retained by the Post-
master-General as a reduction of the ten per cent on the pre-
vious rates, under the provision in the act of July 12, 1876, 
c. 179, and of the further reduction of twenty per cent on the 
remainder, under the thirteenth section of that act, it being 
insisted that the company's road had been constructed, in 
whole or in part, by the aid of a grant of public lands by 
Congress.

The Court of Claims found that the company had not been 
aided in the construction of its road by a land grant, and that 
it was, therefore, not subject to the deduction from its compen-
sation made on that account. From that part of the judgment 
the United States appealed.

It also found that the Postmaster-General was entitled to 
make the deduction of ten per cent. From that part of the 
judgment the company appealed.

This case is covered by the decision in Chicago $ Northwest-
ern Railway Company v. United States (supra, p. 680), where it 
is held that the deduction under that section could not be made 
against a company whose road had been the subject of a land 
grant, when the service had been rendered during the term of 
a written contract for four years, which had not terminated 
when the act took effect.

The question in the present case, therefore, whether the rail-
road of the company was or was not the subject of a land 
grant becomes immaterial; although were it otherwise we 
should have no hesitation in affirming the finding of the Court 
of Claims upon that point, for the reasons set forth in its 
opinion.

Upon the question of the ten per cent deduction, the Court 
of Claims held that the act of July 12, 1876, operated as a 
notice that the service would be discontinued under the old 
rates, and would be continued, if at all, under the new rates ; 
and that, as the claimants continued to render the service under 
the new law without dissent or protest, it was to be presumed 
that they acquiesced in its provisions and accepted the change 
which it made in their contract.
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We are unable to agree with this view, for the reasons 
already stated. That act was not intended to apply to the case 
of contracts previously made for a term of years, not expired 
when it took effect.

The judgment of the Court of Claims must, therefore, be 
reversed, and the cause remanded with instructions to render 
a judgment in favor of the claimants for the full amount of 
their claim ; and it is

So ordered.

Mason  v . Sargent .

A testator who died Dec. 4,1867, bequeathed certain personal property to trus-
tees, to be held by them in trust for his widow during her life, and on her 
death to his children. She died June 17, 1872. Held, that a legacy tax upon 
the property was, without authority of law, assessed in April, 1873, as no 
right to the payment thereof had accrued at the date when the act of July 
14, 1870, c. 255 (16 Stat. 256), repealing such tax, took effect.

Error  to the Circuit Court of the United States for the 
District of Massachusetts.

The facts are stated in the opinion of the court.
Mr. George Putnam for the plaintiffs in error.
The Solicitor-General, contra.

Mr . Justic e Matthews  delivered the opinion of the court.
The action was brought by William P. Mason and Walter 

C. Cabot, to recover back the amount of a legacy tax, paid, 
under protest, by them to John Sargent, the defendant, as 
collector of internal revenue for the Fourth Massachusetts 
District.

The facts upon which the judgment was rendered in the 
court below, it was agreed, were as follows: William P. Mason, 
the plaintiffs’ testator, died Dec. 4, 1867. By his will, duly 
proved and allowed, the personal property upon which the tax 
in question was levied was bequeathed to plaintiffs in trust 
for his widow for her life, and upon her death one-half to the 
plaintiff, William P. Mason, and one-half to Elizabeth R. Cabot, 

vo l . xiv. 44


	Chicago Milwaukee and St. Paul Railway Company v. United States
	United States v. Chicago Milwaukee and St. Paul Railway Company

		Superintendent of Documents
	2025-07-17T14:07:21-0400
	US GPO, Washington, DC 20401
	U.S. Government Publishing Office
	GPO attests that this document has not been altered since it was disseminated by GPO




