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recovery. While it would not, perhaps, have been improper 
for the court, in the exercise of its rightful discretion, to leave 
the case to the jury on the evidence, we cannot say it was 
error not to do so. In Pleasants n . Fant (22 Wall. 116), it 
was held that “ if the court is satisfied that, conceding all the 
inferences which the jury could justifiably draw from the testi-
mony, the evidence was not sufficient to warrant ” a particular 
verdict, the jury might be so instructed. Railroad Company v. 
Fraloff, 100 U. S. 24; Oscanyon v. Arms Company, 103 id. 261. 
This case, in our opinion, comes under that rule.

The record in the Bailey suit was certainly admissible in 
evidence upon the issue as to the bona fide ownership of the 
coupons of July, 1872.

Without, therefore, considering any of the other questions 
presented for our consideration, on the argument, the judg-
ment is

Affirmed.

Strong  v . Willey .

Same  v . Same .

A case in equity, wherein an account and an injunction were prayed for, was at 
issue upon bill, answer, and replication. Held, that the parties, by referring 
the matter in controversy to an arbitrator, with the stipulation that his report 
should be the basis of a decree, waived the objection that the complainants 
remedy was at law.

Appeals  from the Supreme Court of the District of Co-
lumbia.

Strong, in 1873, entered into a contract with the Board of 
Public Works of the District of Columbia for the construction 
of a sewer in Washington City. On the 6th of May Willey 
agreed with him to build a portion of it according to the speci-
fications set forth in that contract with the board, and to re-
ceive payment therefor at a stipulated price per foot in his 
orders on the board, payable in sewer bonds. Disputes having 
arisen, Willey filed his bill, Sept. 7, 1874, in the court below 
against Strong, and also made defendants the Board of Audit 
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for the adjustment of such indebtedness of the District, as 
that arising under Strong’s contract. The bill alleges that 
the work had been performed, and that Strong, after giving 
certain orders on the proper authorities of the District, which 
had been recognized as valid assignments, was attempting to 
induce the Board of Audit to ignore the orders in favor of 
Willey. It is further alleged that there was a balance due, 
for the payment of which Strong refused to give an order. 
The bill prays for an order restraining Strong from inter-
fering with the Board of Audit in the settlement for the work 
so done by Willey, and from asking or receiving any cer-
tificate, bond, order, &c., therefor; for a specific perform-
ance of the agreement set up in the bill; and for general 
relief.

Strong’s answer admits his agreement with Willey and the 
work done thereunder, but avers that he had given orders for 
the entire payment thereof, and denies interfering with the 
action of the board on them. He filed, in February, 1875, his 
bill in the court below against Willey and his surety, the 
Commissioners of the District, and the Board of Audit, set-
ting up the same contract, and alleging that Willey had not 
complied therewith, but had been paid thereon an amount in 
excess of what was due him. These allegations Willey denied 
in his answer, and insisted that Strong was indebted to him. 
The matters arising upon these bills of complaint were by the 
respective complainants referred to the arbitrament of William 
B. Webb, under a stipulation that his decision was to be final 
and conclusive upon all questions arising in the investigation 
of the cases; that the court should make a final decree based 
upon his report, and that no exception should be made thereto. 
Webb made his report, finding that there was due to Willey 
from Strong $15,413.21, and the court passed a decree there-
for accordingly.

In the entry of the decree it is stated that the court over-
ruled the exceptions to the report, but they are not set forth 
in the record.

Strong filed bills of review, which were dismissed on de-
murrer, and he appealed.

The remaining facts are stated in the opinion of the court.
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Jfr. Nathaniel Wilson for the appellant.
Mr. L. Gr. Hine and Mr. S. T. Thomas for the appellee.

Mr . Chie f  Just ice  Wait e delivered the opinion of the 
court.

These are bills of review to correct alleged errors of law 
apparent on the face of a decree. The two original suits were 
in reality but one. They were considered and decided to-
gether, and both are included in the same decree. They 
relate to controversies growing out of a single contract be-
tween the parties. The nature of these controversies is fully 
disclosed in the pleadings. The case of the appellee against 
the appellant is so stated as to admit of alternative relief. 
The object of the appellee evidently was to have the amount 
due him ascertained, and to preserve his securities. His 
contract called for payment in a certain class of orders on 
the Board of Public Works of the District of Columbia; 
but if for any cause he could not get valid orders, or if, by 
the wrongful acts of the appellant, the payment of orders 
actually drawn was refused when presented, compensation 
might be decreed to him in money, under the prayer for gen-
eral relief.

In the progress of the litigation the parties agreed to refer 
all the matters of difference included in their respective bills to 
the arbitrament of William B. Webb, whose decision was to be 
final and conclusive, and his award was to be made the basis 
of the decree of the court. Pursuant to this agreement the 
reference was formerly ordered. The arbitrator, after hearing, 
decided that the sum of $15,413.21 was due the appellee from 
the appellant. To this award the appellant filed in court cer-
tain exceptions. What these exceptions were does not appear 
from the record, but it does appear that they were overruled, 
and a decree entered against the appellant for the sum named 
to be collected by execution, as at law.

It is now contended that this decree is erroneous, because, 
1, it does not dispose of the issues raised by the plead 
ings; and, 2, it is for a sum in excess of that claimed by t e 
appellee in his original bill. In our opinion neither of these 
objections is good. By decreeing the payment of money t 
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court has in effect found either that the appellant had no fund 
in the hands of the District authorities on which he could 
draw, or that the appellant, by his improper interference to 
prevent the payment of the orders he drew, made himself 
liable personally for money.

It is not true that the amount of the decree is greater 
than the demand of the appellee in his original bill, if the 
orders theretofore issued to him were not paid. He expressly 
averred in the original bill that there was due him $27,670 
under the contract, if his orders were not paid, and in his 
answer to the bill of the appellant the amount is stated to be 
$16,899.93. It was only in the event of his holding the orders 
and getting payment thereon that the balance was stated at a 
less sum.

The reference of the matter in dispute to the arbitrator, 
coupled with the agreement that his award should be made the 
basis of a decree in the suits, is clearly a waiver of the ob-
jection that the remedy was at law and not in equity, if any 
such objection in fact existed, which we are by no means 
inclined to admit.

The case is to be decided upon the face of the original 
record, and not upon the averment of new facts in the bills of 
review.

Decrees affirmed.

Ex parte  Gordon .

1. A writ of prohibition will not be issued to a District Court of the United 
States sitting in admiralty, wherein a libel claiming damages was filed 
against a steamer for drowning certain seamen of a vessel with which, as 
she was navigating the public waters of the United States, the steamer, as 
was alleged, wrongfully collided.

2. That court, having jurisdiction of the steamer and of the collision which is the 
subject-matter of the suit, is competent to decide whether, under the cir-
cumstances, it may estimate the damages which one person has sustained 
hy the killing of another.

Pet itio n  for a writ of prohibition.
The facts are sufficiently stated in the opinion of the court.
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