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higher rate of interest than eight per cent, it may be sued for 
and recovered back within twelve months from the time of the 
payment. Rev. Stat. 1870, sect. 1855. Before this statute, 
which was first enacted in 1844, it had been decided by the high-
est court of the State in several cases that money paid for usu-
rious interest could not be reclaimed or imputed to the capital. 
Perillatv. Puech, 2 Mart. (La.) N. s. 672; MUlaudon v. Amous, 
3 id. 596 ; Poydras v. Turgeau, 14 id. 37 ; Merchants’ Bank v. 
G-ove, 15 id. 378; Cox v. Rowley, 12 Rob. (La.) 273. Since 
the statute it has been held that a reclamation cannot be made, 
or the usurious interest imputed to the principal, unless the suit 
for the recovery is begun, or plea of usury set up to the claim 
within twelve months after the payment is made. Cox v. Mc-
Intyre, 6 La. Ann. 470; Weaver v. Maillot, 15 id. 395. In 
view of these decisions the appellant was not entitled to any 
credit on the principal of his debt by reason of usurious interest 
paid, because his last payment of interest was made in March, 
1875, and this suit was not begun until Jan. 11, 1877, more 
than twelve months afterwards.

This disposes of all the errors assigned.
Decree affirmed.

Ex pa rte  Rai lwa y  Comp an y .

1. The judgment of the Circuit Court, on a plea to the jurisdiction, will not be 
reviewed here, upon a petition for a mandamus.

2. An attachment cannot be sued out of that court against the property of the 
defendant in an action where the court has not acquired jurisdiction of 
the person.

3. This ruling is applicable to the Circuit Court of the United States sitting in 
Iowa, notwithstanding the act of June 4, 1880, c. 120. 21 Stat. 155.

ORIGINAL.
Mr. Fillmore Beall presented the petition of the Des Moines 

and Minneapolis Railroad Company, duly verified by affidavit, 
and moved for a rule on the Circuit Court of the United States 
for the District of Iowa, Northern Division, to show cause why 
a writ of mandamus should not issue. The petition sets forth 
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that the company, a corporation existing under the laws of 
Iowa, brought suit in that court Sept. 8, 1880, against John 
B. Alley, a citizen of Massachusetts, to recover the sum of 
$99,616.05, and in the complaint asked, in conformity with 
the practice and pleading existing in the courts of Iowa, for an 
attachment against his property on the ground that he was a 
non-resident of the State of Iowa; that upon filing the com-
plaint duly sworn to, and the requisite bond with security, as 
required by the code of Iowa, the clerk of the court issued in 
the suit, in usual form, the ordinary summons in a civil action, 
and also a writ of attachment against the property of said 
Alley, directed to the marshal of the district, commanding him 
to attach the lands and tenements, goods and chattels, rights 
and credits, of said Alley (except such as is exempt from execu-
tion) wherever the same might be found in said district, or so 
much thereof as might be necessary to satisfy said sum ; that 
said writs were delivered to the marshal for service, who there-
upon made return upon said writ of attachment that the same, 
came into his hands on the third day of September, 1880, and 
that he served the same on the fourth day of September, 1880, 
at 8 o’clock A. M., by levying upon certain shares of stock in 
certain named railroad corporations and in a corporation own-
ing certain lands, the property of said Alley within said dis-
trict ; and he returned the said summons “ not served, the 
within-named John B. Alley not being found in my district.”

The petition further sets forth that the company thereupon 
filed an affidavit in the suit showing that personal service could 
not be made on said Alley within the said district (State) of 
Iowa; that the action was brought against a non-resident of the 
(State) district of Iowa, and that he had property in the State 
sought to be taken by attachment, and asking an order of ser-
vice by publication, or an order for personal service upon the 
defendant, either within or without the (State) district; that 
afterwards said motion for such order coming on for hearing, 
said Alley entering a special plea to the jurisdiction, the grava-
men thereof being that he was not an inhabitant of said dis-
trict, and had not been found therein, moved a dismissal of the 
suit, and for an order dissolving the attachment; that the court 
sustained the plea, and adjudged that the suit be dismissed, and 
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the attachment dissolved ; to which act'on of the court the 
company duly excepted, and gave notice of this proceeding to 
review the same.

The motion was for a rule to show cause why a peremptory 
mandamus should not issue to the Circuit Court commanding 
it to set aside its orders dismissing the suit and dissolving the 
attachment, to restore the cause to its place on the docket, to 
grant the order of service asked for, and to proceed to hear the 
cause further, and upon such issues as may be framed therein.

Mb . Chie f  Just ice  Waite  delivered the opinion of the 
court.

This motion is denied, 1, because it is an attempt to use the 
writ of mandamus as a writ of error to bring here for review 
the judgment of the Circuit Court upon a plea to the jurisdic-
tion filed in the suit; and, 2, because if a writ of mandamus 
could be used for such a purpose the judgment below was 
clearly right. Under sect. 739 of the Revised Statutes, no civil 
suit, not local in its nature, can be brought in the Circuit 
Court of the United States, against an inhabitant of the United 
States, by original process, in any other State than that of 
which he is an inhabitant, or in which he is found at the time 
of serving the writ. It is conceded that the person against 
whom this suit was brought in the Circuit Court was an 
inhabitant of the State of Massachusetts, and was not found 
in or served with process in Iowa. Clearly, then, he was not 
suable in the Circuit Court of the District of Iowa, and unless 
he could be sued no attachment could issue from that court 
against his property. An attachment is but an incident to a 
suit, and unless the suit can be maintained the attachment 
must fall. The act of June 4, 1880, c. 120, “providing the 
times and places of holding the Circuit Court of the United 
States in the District of Iowa and for other purposes ” (21 
Stat. 155), divides that district into four divisions, and requires 
suits against an inhabitant of the district to be brought in the 
division in which he resides., The provision of the second sec-
tion, that, “ where the defendant is not a resident of the dis-
trict, suit may be brought in any division where property or 
the defendant is found,” applies only to suits which may be 
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properly brought in the district against a non-resident. Such 
a suit, if not local, must be in the division where the defendant 
is found when served with process; if local, in the division where 
the property, which is the subject-matter of the action, is situ-
ated. There is not manifested anywhere in this act an inten-
tion of repealing sect. 739, so far as it affects the Iowa district.

Motion denied.

Crou ch  v . Roeme r .

1. Reissued letters-patent No. 4289, granted March 7, 1871, to George Crouch, 
for an improvement in straps for shawls, are\void, by reason of the prior 
knowledge and public use of the invention which they describe.

2. The substitution of a known equivalent for one of the elements of a former 
structure is not patentable.

Appea l  from the Circuit Court of the United States for the 
District of New Jersey.

This is a suit in equity by George Crouch against William 
Roemer to prevent the infringement by the latter of reissued 
letters-patent No. 4289, granted March 7,1871, to the complain 
ant for an improvement in straps for shawls.

Among the defences set up by the respondent was the want 
of novelty and the prior public use of the invention described 
in the letters. The remaining facts are stated in the opinion 
of the court.

The court below sustained the defence and dismissed the bill.
Crouch thereupon appealed.

Mr. JE. B. Barnum for the appellant.
Mr. Arthur v. Briesen^ contra.

Mr . Chie f  Jus tice  Wait e delivered the opinion of the 
court.

The appellant in this case, complainant below, in describing 
his invention, when he applied for his patent, said that before 
his invention “ straps had been used to confine a shawl, or simi-
lar article, in a bundle, and a leather cross-piece, with loops at 
the ends, had extended from one strap to the other; and above, 
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