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MEMORANDU M.

A MEETING of the members of the Bar of the Supreme Court of the
United States was held in the court-room Dec. 20, 1880, to take action
on the retirement of Mr. JusticE StrONG from the Bench.

MRr. PHILIP PHILLIPS was elected chairman, and MR. ASSISTANT AT-
TORNEY-GENERAL McCAMMON, secretary.

Mr. GeorgeE H. Wirrrams, Mr. H. A. HErBErT, MR. JAMES CARR,
Mr. J. M. WiLsox, Mr. J. H. Asarton, and Mr. J. O. BROADHEAD, the
committee appointed for the purpose, reported the following resolutions,
which were adopted: — '

Resolved, That the members of the Bar of the Supreme Court have learned
with deep regret of the voluntary retirement of MRr. JusticE STRONG, while in
the full maturity of his great powers, from the labors and duties of the Bench.

Resolved, That in this termination of the agreeable and important relation
he has sustained towards them they desire to express their cordial recognition
of the profound learning, ripe wisdom, sincere anxiety to do justice, and abso-
lute independence which have characterized this distinguished magistrate during
his judicial career, as well as their grateful recollection of the kindly courtesy
which he has constantly exhibited, and their sincere wishes for his continued
health and happiness.

Resolved, That the Attorney-General be requested to present these resolutions
to the Court, and ask that they may be entered on the minutes, and that they
may be communicated by it to Mr. JUSTICE STRONG.

Subsequently, Mr. ATTORNEY-GENERAL DEVENS, in presenting the
resolutions to the Court, said: —

May it please your Honors: It was with much emotion that the members
of the Bar learned, at the close of the session of this court a week since, that
they had seen for the last time the gracious presence of MR. JUsTICE STRONG
among his associates.

That he should have determined to retire while yet in the fulness of his
great powers, and with “his natural force unabated,” was a resolution formed,
as they well knew, in the same careful and conscientious spirit which has distin-
guished his whole career.

The propriety of such a decision they are not entitled to question, although
they would have willingly had it postponed, that there might be postponed also
the separation which it compels. They desire, in parting from him, to express




X MEMORANDUM.

simply and unaffectedly their deep sense of the large and varied learning, the
wide experience, the strong intellectual force, the rigid impartiality, of which
those whose interests have been discussed here have had the full benefit, and of
the unfailing courtesy and patience with which they have been listened to in
representing those interests. No judicial tribunal historically known to us has
ever had imposed upon it labors as grave as those imposed upon the Supreme
Court by the Constitution of the United States. While, in order that it may
decide, a question must be submitted in the form of a case at law or in equity,
its highest duty is not alone that of deciding cases between party and party.

Its heaviest responsibility results from the fact that it is one of the three
distinct branches to which the Constitution has distributed all the powers of a
complete government, and that it is charged with the duty of defining, not only
its own powers, but of restraining the other branches within their appropriate
limits. Of the wide beneficial and permanent influence which it has exerted I
shall not attempt to speak. The subject is too large, were I competent to deal
with it. It is proper to observe, however, that Mr. JUSTICE STRONG came upon
the Bench at a most interesting period in its history. Our great civil strife was
over. It had left behind, among its legacies, legislation which, even if prompted
by patriotic motives, was still debated, and perhaps debatable, and the constitu-
tional amendments intended to embody and to preserve the priuciples settled
by it. It was a time to examine carefully compass and chart, to determine
whether we had been anywhere driven from our true course, and to ascertain
also the true direction and boundaries of the new course upon which we had
entered. In these grave inquiries Mr. JusTicE STrRONG ably bore his full share;
and it will be recalled that, among many other important cases, he was intrusted
by this Court with stating the reasons for its judgments in the Legal-Tender Cases
in 1872, the Confiscation Cases in 1875, those involving the removal of criminal
causes from the State to the United States courts, and those involving the rights
of colored men to be jurors.

Whatever they may lose by the retirement of Mr.JusTIiCE STRONG, the mem-
bers of the Bar are sensible that those upon the Bench, with whom he was
associated, must lose much more. He will carry into his dignified retirement
the affectionate respect of all who have known him. All that “should accom-
pany old age, as honor, love, obedience, troops of friends,” will be his, and the
evening of an upright life which has been full of kindness and courtesy to all
men, and of great and honorable labor in the service of the country, cannot,
they trust, fail to be serene and happy.

Mg. Carer Justice WAITE, in reply, said: —

We are glad to receive from the members of the Bar this expression of their
regard for Junce Strone. It is but simple justice to say that, during the ten
years and more he held a seat on this Bench, he never for a moment forgot
what was due to the place he so ably filled. His judgments were always the
result of his honest convictions of what was right, and we who have known
him in the intimacy of long personal and official intercourse shall ever bear
witness to his purity of character as a man and his eminent ability as a judge.
We part with him on the Bench with sincere regret.

The resolutions of the Bar, with the remarks of the Attorney-General in
presenting them, will be entered on the records of the Court, and we shall take
pleasure in sending a copy to MR. JUsTICE STRONG, as requested.
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REPORTS OF THE DECISIONS

OF THE

SUPREME COURT OF THE UNITED STATES,

OCTOBER TERM, 1880.

MyER v. CAR COMPANY.

A railroad company in Towa, after executing a mortgage to secure its bonds,
which was duly recorded, covering all the property which it then possessed
or might thereafter acquire, entered into a written contract with A., leasing
for a specific period and at a stipulated sum, payable monthly, certain cars
whereof he was the owner. It also reserved but did not exercise the privilege
of purchasing them at the original cost at any time during the existence of
the contract. A. retained the right to rescind the contract, if the company
failed to pay the interest on its bonds. While the contract was in force, the
mortgagee filed his bill of foreclosure. The court appointed a receiver, who
took charge of the road and used the cars in operating it. The contract was
never recorded. FHeld, 1. That the contract was binding between the parties
thereto, and the failure to record it did not, under the statute of Iowa, render
the cars subject to the lien of the mortgage. 2. That A. was entitled to the
possession of them, and to compensation for their use by the receiver, payable
out of the fund to the credit of the suit.

APPEAL from the Circuit Court of the United States {or
the District of Iowa.

This ‘was a bill, filed May 4, 1875, to foreclose a mortgage
executed May 12, 1871, by the Davenport and St. Paul Rail-
road Company, to secure the payment of certain of its bonds.
The mortgage was in the usual form, covering, with other
Property specifically set forth, the road, bridges, and super-
structure of the railroad, with all branches, side-tracks, addi-
tions, turnouts, right of way, depot grounds, and other lands

then owned or thereafter to be acquired by the company ; all
VOL. XIJ. 1
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depots, car-houses, car-shops, machine-shops, and all other
buildings whatsoever, then erected or thereafter to be erected;
also all kinds of machinery and tools then held and owned or
thereafter to be acquired by the company for use in connection
with the railroad, including all cars or other rolling-stock or
equipment, and all materials for use in constructing, operating,
repairing, or replacing any part or parcel of said railroad or
any part of its appurtenances; also all property and franchises
connected with or relating to the railroad, or any part of its
business in any wise whatever, which was then held or there-
after to be acquired by the company, &c.

The company subsequently entered into the following con-
tract : —

« Articles of agreement concluded this first day of October, A.p,
1873, by and between the Western Car Company, party of the first
part, and the Davenport and St. Paul Railroad Company, party of
the second part, witnesseth :

“That for and in consideration of the promises and agreements
of the said second party hereinafter mentioned, the said first party
hereby hires to said second party ninety railvoad cars, as follows,
viz.: eighty box cars, Nos. 121 to 200 (inclusive), and ten stock
cars, Nos. 301 to 810 (inclusive) ; said ninety cars having been the
property of the Western Car Company Association, and by them
delivered to the party of the second part at dates previous to Feb.
15, 1873, as per receipts of said second party, and the ownership of
said cars having afterward been transferred to the party of the first
part, all of said cars being marked @

« Tt is understood and agreed by the parties hereto that the said
ninety cars are to be used by said second party in its regular busi-
ness of transportation over its own and other railroads for the term
of five years from the date of this contract, which shall be renewed
on the expiration of said five years on like agreements and condi-
tions as those of this contract upon the request of either of the
parties hereto, a written notice of such request to be given by the
party making it on the other party not less than one year previous
to the expiration of said five years. In consideration whereof the
said second party hereby promises and agrees —

“First, To pay the said first party as rental for the use of each of
said cars twenty dollars for each and every month during the exist-
ence of this contract and its renewal, if renewed ; said payments to
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be made to such person on behalf of said first party as it shall
designate in writing from time to time, and until otherwise so
designated to the secretary of said first party; and the receipts
of such payments of said person so designated, or said secretary of
said first party, as the case may be, shall be the only evidence
of such payments said first party shall require of said second party
therefor. '

“ Second, In case any of said cars shall be destroyed, or so dis-
abled by accident or otherwise as to be unfit for safe and proper
use, at any time during the existence of this contract, or the re-
newed contract, if renewed, the said second party shall, at its own
expense, immediately replace such destroyed or disabled cars with
an equal number of like cars of equally good material, construc-
tion, and value, in all respects as were those so destroyed or disa-
bled before the destruction or disabling of the same, and shall have
said replacing cars numbered, lettered, and marked as were the
said destroyed or disabled cars. KEach and all of said replacing
cars shall become and be the property of said party of the first
part, the same as were the destroyed or disabled cars they shall
have replaced.

“Third, The said second party shall, at its own expense, main-
tain and keep each and all of said ninety cars during the existence
of this contract and its renewal, it renewed, in good repair and in
safe and proper running order, and at its own expense furnish all
the material for and make all renewals of said cars from time to
time, as they shall be needed, to put and keep them in proper con-
dition for regular use, said material to be in every respect equal in
quality to the material for like purposes originally used in the con-
struction of said cars, and at the termination of this contract or the
renewed contract, if renewed, return said cars to the party of the
first part in proper condition and repair for the immediate and
active use thereof.

“It being understood and agreed between the parties to this
contract that said second party may and hereby reserves the priv-
ilege of purchasing said cars at any time during the existence of
this contract, or the renewal thereof, if renewed, by paying, or
securing to be paid to said first party, to its satisfaction, the original
cost thereof.

“It is understood and agreed between the parties hereto that to
preserve the evidence of the ownership of said cars in the said first
pgl'ty they shall be severally marked or lettered as follows, viz.
Q’Z), which shall be in addition to any marking or lettering of said
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cars said second party may make for its convenience. In case the
said second party shall fail at any time during the existence of this
contract, or the renewed contract, if renewed, to promptly pay the
interest o1 the principal of any of its bonds or other liabilities when
the same shall have respectively become due, the said first party may,
if 1t so elect, terminate this contract immediately after such default,
by written notice of the president of said first party to the president
or secretary of said second party, personally served on said presi-
dent or secretary, or sent to either of them by the United States
mail, and the said second party agrees on the service of said written
notice as aforesaid to deliver forthwith to said first party the actual
possession as the owner thereof of each and all of said ninety cars,
and those with which said second party shall have replaced the
same, each and all of which cars shall, on such delivery, be in proper
condition and repair for the immediate and active use thereof.
“Tur WESTERN Car CoMPANY,

“By B. E. Smitu, Pres’t.
¢ Attest :
« E. C. SmirH, Sec’y.
“Tar Davexrort & St. PavL R. R. Co,,

“ By Gro. H. FrENcH, Pres’t.
“ Attest:
“J. S. Connogr, Sec’y.”

The court appointed a receiver, who took charge of the road
and said cars.

The Western Car Company filed an answer and a cross-bill
claiming title and right of possession to the cars, and compen-
sation for the use of them by the receiver. The Western Car
Company Association originally leased ninety cars to the rail-
road company, and became a corporation under the name of
The Western Car Company, under a charter granted by the
State of Delaware. An agreed statement was filed in the court
below, setting forth the following facts: The cars were deliv-
ered to the railroad company under a conditional contract or
lease with the Western Car Company Association, between
Feb. 8, 1872, and Feb. 15, 1873 ; $22,179.02 was paid for the
rent thereof prior to Oct. 1, 1873, under a similar lease or con-
tract to that of Oect. 1, 1878 ; the Western Car Company was
formed at or prior to Oct. 1, 1873, and the foregoing contract
was executed between it and the railroad company ; the words
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*«having been the property of the Western Car Company Asso-
ciation, and by them delivered ” to the said railroad company,
mentioned in that contract, refer to the delivery above named,
and the car company claims title to and rent for the cars under
the contract of Oct. 1, 1873. The trustees of the bondholders
¢laim title under the mortgage dated May 12, 1871, which was
duly recorded. The contract of Oct. 1, 1873, was never re-
cvorded. The receiver has paid no rent for the cars, and they
were marked as stated in that contract.

The cars were all in use by the railroad company, and were
constantly passing, in and for its business to Chicago and back,
on the Chicago and Northwestern Railroad, and in carrying
and earning freight for the Davenport and St. Paul road up
to the time of the receiver’s appointment. Some parties, in
a proceeding against the Chicago and Northwestern Railroad
Company, garnished the cars, and the court below made an
order on that company to deliver them to the receiver. Before
the order was executed, the car company applied to the court
to direct a payment of rent to them by the receiver. When
the court refused to do so, that company, through the same
attorneys who applied for rent, replevied fifty-eight of the cars
from the Chicago and Northwestern Railroad Company by writ
from the Circuit Court of the United States for the Northern
District of Illinois. B. E. Smith was, Oct. 1, 1873, president
of the car company, and of the Davenport Railwziy Construc-
tion Company, and a stockholder in the Davenport and St.
Paul Railroad Company. At that date, George H. French was
president of the latter company, and secretary of the Construc-
tion Company.

It was further agreed that if the court decided that the car
company was entitled to the cars, the amount of rent was to
be fixed by a reference to such competent person as the court
might select.

The court found that the said ninety cars leased by the rail-
road company from the Western Car Company, at all times
had been and then were the property of the latter company,
and that it was entitled to the immediate possession thereof.
The court thereupon adjudged that the complainants’ bill be
+dismissed as against the car company.
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The court further found that of the said ninety cars fifty-six
had come into the possession of the car company under and
by virtue of said writ of replevin; that thirty-four of them
were then, and had been since the filing of the bill, in the
possession of the receiver appointed by the court, but that two
of them were subject to the lien of the deed of trust under
which the complainants claim. It was adjudged and decreed
that the receiver immediately surrender and deliver up unto
the car company the remaining thirty-two cars.

It having been stipulated by the parties that the value of
the use of the said thirty-two cars, since and while they were
in the possession of and in use by the receiver of the court,
was $10 per car for each month since March, 1875, a period of
twenty-six months, it was further adjudged and decreed that
the car company do have and recover for such use the sum of
$8,320 ; and the receiver was ordered and directed to pay over
the said moneys to the said company.

Myer and Dennison, the trustees named in the mortgage,
thereupon appealed to this court.

Sect. 1922 of the Revised Code of Towa of 1873 is as fol-
lows:—

“That no sale, contract, or lease, wherein the transfer of title or
ownership of personal property is made to depend upon any con-
dition, shall be valid against any creditor or purchaser of the vendee
or lessee in actual possession obtained in pursuance thereof, with-
out notice, unless the same be in writing, executed by the vendor
or lessor, acknowledged and recorded the same as chattel mort-

gages.”

It is a transcript of an act having for its title < An Act
requiring conditional sales of personal property to be executed,
acknowledged, and recorded like mortgages of personal prop-
erty, to be of any validity as against bona fide purchasers, exe-
cutions, and attaching creditors.”

Mr. Joseph H. Choate and Mr. James Grant for the appel-
Jants.

By the true and fair construction of its terms, the statute
of Towa applies to this case. It invalidates the title or right of
recovery of the lessor, as against the prior mortgagees, and
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makes their title as creditors superior to that of the actual
owner.

a. The title of the original act does not control the enacting
clause. The latter is free from all ambiguity, and secures the
benefit of its provisions to ¢ any creditor.” Potter’s Dwarris
on Statutes, pp. 265-270; Mace v. Cadell, Cowp. 282; Sedg-
wick, Statutes, pp. 50-52.

b. Although United States v. New Orleans Railroad (12 Wall.
862) holds that, as a general rule of equity, the mortgagee in
such a mortgage must take after-acquired property cum onere,
the express terms of this statute create a clear exception to
that rule. United States Wind Engine Co. v. Burlington, 4ec.
Railway Co., 4 Dill. 580.

¢. The contract in question comes directly within those
terms. It is ¢ a contract or lease wherein the transfer of title
or ownership of personal property is made to depend upon a
condition,” and the ¢ lessee or vendee was in actual possession,
obtained in pursuance thereof without notice’ to ereditors.

The condition, on which the transfer of title is made to
depend, is the payment of the original cost. At any time
during the lease, by performing this condition, the lessee is to
become the owner of the cars.

The purposes of the statute are to be considered. Like all
similar legislation which aims at prohibiting the separation of
the apparent or reputed title from the real ownership, it is to
be construed for the prevention of fraud upon creditors and
others, who rely upon the apparent ownership, which the pos-
session and use of chattels indicate. Had an actual purchaser
bought and paid for the cars, there can be no question that his
title would be sustained as against the real owner, and the
statute expressly puts “ any créditor” in the same position.

The principle of such statutes is that a divorce of the ap-
Parent ownership, manifested by possession, from the actual
ownership, shall not avail as against creditors who rely upon
the possession.

In Twyne’s Case (3 Co. 87), it was resolved that such stat-
utes made against fraud must be liberally and beneficially
expounded, and that the whole instrument must be taken to-
gether to ascertain its meaning.
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The statute of Towa does not contemplate a consummated
sale and purchase, but a contract or lease whereby the trans-
fer of title is made to depend upon a condition. This exact
feature is found in this contract. Whenever the lessee pays
or secures the original cost of the cars, they are to be its
property. This is an executory agreement binding on the
lessor during the whole term of the lease. The statute dis-
penses in favor of creditors of the lessee with the perform-
ance of the condition, if the contract, as in this case, be not
recorded.

Leases wherein payment of rent to the amount of a fixed
purchase-price is stipulated for have frequently been held to
be within the statute. Sewing-Machine Company v. Holcomb,
40 Iowa, 83 ; Mosely v. Shattuck, 43 id. 540 ; Lucas v. Campbell,
88 Ill. 447 ; Latham v. Sumner, 89 id. 233 ; Hervey v. Rhode
Island Locomotive Works, 98 U. S. 664. The distingunishing
feature of these cases is that the rent for which the lessee is
bound is paid and received as part of the purchase-money, and
that when he, by paying the whole amount, has performed the
condition on which the transfer of title is made to depend, the
property becomes his.

The statute of Towa covers not only that case, but every
case where the contract under which possession is taken con
tains a condition on the performance of which the title is to
pass to the party in possession, although he may not be bound
to perform the condition.

A conditional sale does not require a mutual and binding
agreement of sale and purchase. It means an agreement of
sale, provided the contemplated purchaser performs the pre-
scribed condition. Horn v. Baker, 9 East, 215; Strong v.
Taylor, 2 Hill (N. Y.), 326; Herring v. Willard, 2 Sandf.
(N. Y.) 418.

The court cannot, to palliate the supposed hardships of a
particular case, annul the express provisions of the statute of
Towa. This it would do if it held that Myer and Dennison
were not « creditors ” in the sense of that statute.

d. The lease provides that the lessee may at any time dur-
ing its continuance become the owner of the cars on pay-
ment of the original cost. Is not some light shed upon this
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singular provision by the stipulation filed in the court below
showing that the actual value of the rent of them was just one-
half of that reserved by the lease? Doubtless, therefore, long
before the receiver took possession, the lessor had received in
excessive rent their full original cost, and the plea of hardship
in losing them wholly fails.

Mr. Robert G. Ingersoll and Mr. Joln M. Butler, conira.

Mr. Crier JusticE WAITE delivered the opinion of the
court.

We consider it unnecessary to decide in this case whether a
lease of personal property at a specified rent, with an option in
the lessee to buy for a fixed price, is in legal effect a condi-
tional sale ; because, even if it be, the decree below is in our
opinion right. In Fosdick v. Sechall (99 U. S. 235), a case
which came up from Illinois, we decided that such a contract
of sale, if not recorded in accordance with the requirements of ,
the chattel-mortgage acts, was legal and valid as between the
parties, and that under a mortgage reaching after-acquired
property the mortgagee would take such property subject to
all the conditions with which it was incumbered when it came
into the hands of the mortgagor. The statute we were then
considering was as follows: —

“That no mortgage, trust-deed, or other conveyance of personal
property, having the effect of a mortgage or lien upon such prop-
erty, shall be valid as against the rights and interests of any third
person, unless possession thereof shall be delivered to and remain
with the grantee, or the instrument shall provide for the possession
of the property to remain with the grantor, and the instrument
is acknowledged and recorded as hereinafter directed; and every
such instrument shall, for the purposes of this act, be deemed a
chattel mortgage.” Rev. Stat. Ill., 1874, p. 711,

Under this statute the courts of Illinois have uniformly held
that contracts of conditional sale are in effect, so far as the
chattel-mortgage acts are concerned, the same as though a
formal bill of sale had been executed and a mortgage given
back to secure the purchase-money. So that the question we
were then called on to decide was whether one holding as a
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mortgagee of after-acquired property was a ¢ third person”
within the meaning of that law.

The statute of Iowa which is involved in the present ease is
as follows: —

“That no sale, contract, or lease, wherein the transfer of title or
ownership of personal property is made to depend upon any con-
dition, shall be valid against any creditor or purchaser of the
vendee or lessee, in actual possession obtained in pursuance thereof,
without notice, unless the same be in writing, executed by the
vendor or lessor, acknowledged and recorded the same as chattel
mortgages.” Code of 1873, sect. 1922, p. 356 ; Acts of Fourteenth
General Assembly, ¢. 63, p. 69.

It will thus be seen that the statutes of the two States are
substantially alike, unless a different meaning is given the
term ¢ third person,” used in the one, from that of ¢ creditor
or purchaser,” found in the other. If these terms are the
same in legal effect, the principal question involved in this
case has already been settled here.

In Fosdick v. Schall we held that a mortgagee whose mort-
gage embraced property to be acquired in the future was in
no sense a purchaser of such property. His rights were not
granted after the property was bought by the meortgagor. Ile
got nothing by this provision in his mortgage except what the
mortgagor himself had acquired. He paid nothing for his new
security. He took as mortgagee just such title as the mort-
gagor had; no more, no less. The code of Iowa, sect. 1283,
authorized mortgages of property afterwards to be acquired,
and made them as valid and effectual as if the property were
in possession at the time of the execution thereof; but this
does not change the case. The question still is, what property
has been acquired to Which the mortgage can attach.

We think, therefore, that the word ¢ purchaser” in the
Towa statute gives the appellants no rights other than those to
which they would be entitled under like circumstances in
Ilinois.

Every mortgagee is necessarily a creditor. A mortgage is
in general but an incident to the debt it secures, and the
mortgagee is nothing more than a creditor secured by mort-




Oct. 1880.] Myer ». Car Co. k|

gage. These appellants are mortgagees; but, as has just been
seen, their mortgage gives them no rights to the property in
dispute against the car company, the lessor, or conditional
vendor. Their claim is only such as belongs to creditors of
the railroad company, the lessee, or conditional vendee. So
far as any rights they have as simple creditors are concerned,
the railroad company could do with the property just what i
pleased. = It might have been surrendered to the car company
or sold to another. The car company, too, could have taken
possession under its lien, and held against any proceeding these
creditors might afterwards commence as mere creditors. Un-
less a creditor is in a condition to prevent the vendee from
controlling his property, he is powerless, and the vendor and
vendee may contract with each other as they please without
consulting him. It follows that although the word ¢ creditor”
appears in the statute, it must have been used with:some 1imi-
tation. This makes it necessary to inquire what that limita
tion was.

The statute as we now find it is part of the code of Iowa
adopted in 1873. This code, like the Revised Statutes of the
United States, was in reality only a convenient compilation or
codification of laws before that time in force. In the brief of
counsel for the appellants, it is stated in terms that the par-
ticular section of the code now in question (sect. 1922) is
a copy of chapter 63 of the acts of the Fourteenth General
Assembly.

In relation to the Revised Statutes of the United States, we
held, in  United States v. Bowen (100 U. S. 508), that ¢ when
it becomes necessary to construe language in the revision
which leaves a substantial doubt as to its meaning, the original
statute may be resorted to for the purpose of ascertaining that
meaning.” The same rule is applicable to the Iowa code, and
there is a substantial doubt here as to what the word # cred
itor” means. Looking then to the original act, we find the
text the same as the code; but the title, omitted in the codifi-
cation, is as follows: ¢ An Act requiring conditional sales of
personal property to be recorded like mortgages of personal
Property to be of any validity as against bona fide purchasers,
execution and attaching creditors.” In cases of doubt the title
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might always be resorted to for the purpose of ascertaining the
meaning of the body of the act; but especially is this true in
States like Towa, where the constitution provides that every
act shall embrace but one subject and matters properly con-
nected therewith ; which subject shall be expressed in the title.
But if any %ubJect shall be embraced in an act which shall not
be expressed in the title, such act shall be void only as to so
much thereof as shall not be expressed in the title.” Art. 3,
sect, 29. This leaves no doubt, and clearly confines the opera-
tion of the text to such creditors as have by suit perfected a
right to impeach the transaction. Such has always been the
rule in respect to conveyances made to hinder and delay cred-
itors. Until suit was commenced, the parties were at liberty
to deal as they pleased with the property conveyed, and the
rights of creditors were determined by the condition in which
the property was when they interfered. It is clear, therefore,
that these appellants, as creditors at large, had acquired no
such special interest in the property, when their bill to fore-
close their mortgage was filed, as would give them the right to
contest the validity of the car company’s title. As against
them, in the condition they were, the lien created by the con-
ditional sale was to all intents and purposes valid and subsist-
ing when the receiver, on his appointment, took possession of
the property; and his possession, as we said in Fosdick v.
Schall, was for the benefit of whomsoever in the end it should
be found to concern. The rights of the parties were fixed at
the moment the property was taken by the court through its
receiver into its own possession. At that time these appellants
were not either execution or attaching creditors. They had
not then, neither have they since, sued as any other than
mortgage creditors endeavoring to enforce their mortgage lien.
We conclude, therefore, that the statute of Iowa has a no
more extended operation, so far as the circumstances of this
case are concerned, than that of Illinois, and that under our
former decision the appellants stand precisely where the rail
road company would in a controversy with its vendor. To our
minds it is unimportant that under the railroad mortgage laws
of Jowa *“the rolling-stock and personal property of the com
pany, properly belonging to the road and appertaining thereto,
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shall be deemed a part of the road,” for the purposes of a mort-
gage. Such personal property is still ¢ loose property, suscep-
tible of separate ownership and separate liens,” and it is only
such interest as ¢ properly belongs ” to the company that the
authorized mortgage reaches. The evident purpose of the act
was to do no more than prevent confusion growing out of any
difference there might be between recording acts having refer-
ence to personal property and those affecting real estate. This
disposes of the principal question in the case.

The money recovery below was only for the use of the cars
by the receiver during the receivership, and the amount was
substantially agreed on. In other words, it is in effect ad-
mitted that the use of the cars was worth to the court while
operating the road under the trust created by the appointment
of a receiver, at the instance of these appellants, just what has
been decreed. There can be no doubt that it is the duty of
a court to pay from the trust fund it has in possession all the
debts it incurred in its judicial capacity while administering
the trust assumed, pending the litigation, in behalf of the liti-
gating parties. The objection here is not that the fund in
hand did not incur the debt, the payment of which has been
ordered, but that the railroad company, while operating the
road before the receivership, paid the car company too large a
sum for the use of its cars, and that the debt of the fund should
be reduced by the amount of this improvident and excessive
payment., There is nothing in the case as it has been brought
here by the appeal which will enable us to determine whether
the car company ought to contribute anything to the fund in
court on this account or not. It is sufficient for our purposes
on this appeal that an authorized officer of the court has in a
legitimate way charged the fund in hand with the debt, the
payment of which has been ordered, and that it has not been
proved that the car ecompany owes the railroad company for
over-payments made before the receivership was created.

It is impossible for us to determine from anything now here
whether the receiver is indebted to the car company for the
use of the cars in question after the decree below, or whether
the purchaser of the railroad property under the mortgage has
used the cars pending the appeal, or that he can, in this suit,
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be required to make compensation therefor. All those ques.

tions will properly come before the court below for determina.

tion on the law and the facts when the case goes down.
Decree affirmed.

RAILROAD COMPANY ». NATIONAL BANK.

1. The judgment in an action brought by the holder of negotiable paper
against the indorsers, is not a bar to his subsequent action against the
maker, who was not notified of the pendency of the first action.

2. An estoppel by judgment is equally conclusive upon all the parties to the
action and their privies, and may not be invoked or repudiated at the
pleasure of one of them as his interest may require.

3. The transfer by indorsement to a creditor of negotiable paper before
maturity, merely as security for an antecedent debt, although it is without
his express agreement for indulgence, is not an improper use of such paper,
and is as much in the usual course of commercial business as its transfer
in payment of the debt. In neither case is the bona fide holder affected by
equities or defences between prior parties of which he had no notice.

4. The courts of the United States are not controlled by the decisions of State
courts on questions of general commercial law. Swift v. Tyson (16 Pet. 1)
and Oates v. National Bank (100 U. S. 239) reaffirmed.

ErrOR to the Circuit Court of the United States for the
Southern District of New York.

This was an action by The National Bank of the Repub-
lic of New York against The Brooklyn City and Newtown
Railroad Company.

The case, as made by an agreed statement of facts, is this:—

The company, a corporation organized under the laws of
New York, executed, at Brooklyn, in that State, May 9, 1873,
its promissory note for the sum of $5,000, payable four months
after date to the order of William V. LeCount, its treasurer,
at the Atlantic State Bank of Brooklyn. It was indorsed in
blank, first by him, and then by Palmer & Co., a firm com-
posed of Thomas Palmer, Jr., and Anson S. Palmer, the for-
mer being the president and the latter the financial agent of
the company, and together owning the larger portion of its
stock. It was made for the purpose only of raising money
therecn for the company. Neither LeCount nor Palmer & Co:
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received any consideration for their respective indorsements.
The note thus indorsed was, with others, placed by the com-
pany in the hands of Hutchinson & Ingersoll, a firm of note-
brokers in Wall Street, for negotiation and sale.

Prior to the execution of the note Hutchinson & Ingersoll
had frequently borrowed money from the bank. They, how-
ever, kept no account, and had no transactions with it, other
than those to which reference will now be made.

In the month of October, 1872, the bank first made them a
call loan at seven per cent interest, of $25,000, on collaterals.
Subsequently, in 1873, it made to them other call loans on col-
laterals, at the same rate of interest, as follows: March 11,
$15,000; March 15, $10,000; April 11, $10,000; May 16, .
$10,000; May 20, $20,000; May 23, $10,000; June 4, $15,000;
June 6, $12,000; June 12, $10,000; June 19, $36,000; and
July 11, $10,000. Each of these loans was a separate one,
upon a particular and distinet lot of collaterals. Hutchinson
& Ingersoll were in the habit of borrowing money from vari-
ous banks and from individuals or firms upon specific lots of
collaterals.

The loan of $36,000 on 19th June, 1873, was upon several
notes as collateral security, among them the above-described
note for $5,000, executed May 9, 1873. All the loans by the
bank, prior to the one of $36,000, had been paid off before
that loan was made. .

The loan of $10,000 on 11th July, 1873, was upon the
following notes as collateral security: Two notes of Howes,
Hyatt, & Co. for $2,605.98 and $3,540.15, and two of H. L.
Ritch & Co. for $3,320.17 and $2,146.92.

On the 22d of July, 1873, Howes, Hyatt, & Co. having
become insolvent, Hutchinson & Ingersoll executed and deliv-
ered to the bank, at its request, antedated to June 19, 1873
(which was the date of the $36,000 loan), a written instru-
ment, whereby they agreed with the bank that all securities,
bonds, stocks, things in action, or other property or evidences
of property whatsoever, which have been or may at any time
hereafter be deposited or left by us or on our account, with
Said bank, whether specifically pledged or not, may be held by
said bank, and shall be deemed to be and are hereby pledged
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as security for the payment of any and every indebtedness,
liability, or engagement on our part, held by said bank, and
that on the non-payment, when due and payable, of any sum
or sums of money which have been or may hereafter be by
said bank lent, paid, or advanced to or for the account or use
of us, or for which we are or may become in any way liable
or indebted to said bank, the said bank, or its president or
cashier, may immediately thereupon, or at any time thereafter,
sell, &c., . . . and apply the net proceeds of sale to the pay-
ment of any sum or sums due and payable from us to said
bank, and hold any surplus of such net proceeds, together
with any and all remaining securities, property or evidences of
property, then held by said bank and not sold, as security for
the payment of any and all other of our then existing and
remaining liabilities and engagements to said bank.”

When that writing was executed, no agreement was made to
extend the loan, or to refrain from calling it in.

The bank knew that Hutchinson & Ingersoll were note-bro-
kers, but until Aug. 8, 1873, had no knowledge or information
of the connection of the Palmers with the railroad company,
or of the circumstances attending the making or indorse-
ment of the note in suit, or of the purpose thereof, or of any
relations, dealings, or communication between Hutchinson &
Ingersoll, and the parties to the note (except that they knew
Hutchinson & Ingersoll to be note-brokers), or that the note
was anything else than ordinary business paper, or that there
was any question as to the right of said Hutchinson & Inger
soll to pledge or negotiate it. Nor did the railroad company
know or suspect that the firm had parted with or hypothecated
said note until Aug. 15, 1873.

The company, by reason of certain advances made to its use,
by Hutchinson & Ingersoll, became indebted to the latter, on
the 8th of August, 1873, in the sum of $600. On the fifteenth
day of August, 1873, it tendered that sum to the firm, and de-
manded a return of the $5,000 note. During the same month
it made a like tender to the bank, and demanded the note.

The $36,000 loan was paid in full out of the collaterals given
to secure its payment, as they respectively matured, without
resorting to the note in suit, the first payment of $4,580 being
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July 22, 18783, and the last payment being April 4, 1874, leav-
ing the $5,000 note in the bank’s possession.

Hutchinson & Ingersoll are insolvent. The collaterals col-
lected exceeded the $36,000 loan by $2,403.61.

On the $10,000 loan of July 11, 1873, there was a balance
due the bank, Nov. 21, 1876, of $5,136.68 after exhausting all
collaterals in its possession which had been specially pledged
to secure that loan, and crediting the amount, with interest
collected, of a certain judgment to be now referred to.

In 1874, the bank sued Palmer & Co., as indorsers upon the
note in suit, in the Supreme Court of New York. The case
was sent to a referee, who rendered judgment in favor of the
bank for $601, which seems to be the amount due from the
railroad company to Hutchinson & Ingersoll. That judgment,
with the costs, was satisfied.

The present action is by the bank against the railroad com-
pany to recover the amount of the $5,000 note executed by the
latter on the 9th of May, 1873, and placed in the hands of
Hutchinson & Ingersoll for sale for the benefit of the company.
It was agreed that, if the company is liable to the bank upon
that note, the amount would be as of Nov. 21, 1876, $5,136.68.

The court below gave judgment for the bank, and the com-
pany sued out this writ.

Myr. William Dorshetmer for the plaintiff in error.

The matter is res judicata, for there was a determination, by
the Supreme Court of New York, upon the same subject-mat-
ter in a controversy between the same parties or their privies.
Itis true that the defendants there were not the makers of
the note. ~ Although makers and indorsers may have independ-
ent interests, yet they, in this instance, are privies. The note
never had any valid inception. The making and indorsing
were alike without consideration. Neither the maker nor the
indorsers could ineur any liability on the note, except such as
might arise from the unauthorized action of Hutchinson &
Ingersoll in pledging it to the bank.

The term ¢ privies ” is not confined to persons interested in
real estate (8 Tomlin, Law Dict. 218; 2 Bouv. 382), nor is it
Frue that only the same parties, eo momine, are bound by a
judgment. Green v. Clark, 5 Den. (N. Y.) 497; s. c. 13 Bark

YOL. XII. 2
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(N. Y.) 57; Kent v. Hudson River Railroad Co., 22 id. 278;
Taylor v. Spader, 48 N. Y. 664. The expression ¢ parties ” is
not confined to the parties to the record. It includes all those
who have a direct interest in the subject-matter of the suit.
Bates v. Stanton, 1 Duer (N.Y.), 87; Ehle v. Bingham, 7 Barb.
(N. Y.) 49%4.

Even if the judgment be not construed as res judicata, in
the strict sense, the bank is estopped from proceeding further
with this action. It selected its own tribunal, abided by the
judgment there rendered, and entered satisfaction of it, after

accepting the money which the court determined to be the

whole amount due upon the note. The claim was extinguished
by that acceptance and satisfaction. Woodworth v. Spofford,
2 McLean, 168; Sedam v. Welliams, 4 id. 51 ; King v. Hoare,
18 Mees. & W. 449 ; Farrell v. Hibbard, 3 N. H. 318.

This case was tried upon similar pleadings, and the same
state of facts as that, with the single exception of the paper
signed July 22, 1873, which would not have varied the result
there, and in no way strengthens the case here. It was signed
long after both loans had been made, was without considera-
tion, and no action was taken upon it. The bank did not agree
to extend the loan, nor did it refrain from calling it in. It
must be conceded that, under the adjudications in New York,
the bank was not in that case entitled to recover morve than
the sum awarded, unless it had a lien upon all the securities of
Hutehinson & Ingersoll, which was termed in the decision a
“banker’s lien.” Its relations with them were not those of
banker and customer, and such a lien could not, therefore,
attach. They were not depositors or dealers with the plaintiff,
and kept no account there. In the cases where the question
of such a lien has arisen, the party asserting it was a banker
quoad the person from whom the security had been acquired.
In some of them, the lien was claimed under special circum
stances, as on a pledge, but no banker’s lien can arise, unless
the relation of banker and customer exists. The banker in
England is the general financial agent of the customer. Lven
there the lien would not apply to a case like this, though the
parties did actually occupy the legal relation of banker and
customer. Davis v. Bowsher, 5 T. R. 488 ; Brandas v. Barnett,
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12 Cl. & Fin. 7873 Jones v. Peppercorn, 1 John. 430, Bolland
v. Bygrave, 1 Ry. & M. 271 ; In re European Bank, Agra Bank
Claim, Law Rep. 8 Ch. 41.

Outside of the question as to the asserted specified lien of a
“banker” the plaintiff cannot recover. Ocean Bank v. Scott,
238 N. Y. 293; Clarke v. Lawrence, 36 id. 118; MecBride v.
Farmers Bank, 26 id. 450; s.c. 25 Barb. (N. Y.) 657; Van
Nameev. Bank of Troy, 8 id. 812; West v. American Exchange
Bank, 44 id. 175; American Exzchange Bank v. Corlies, 46 id.
19; Farrington v. Franklin Bank, 24 id. 559 ; Neponset Bank
v. Leland, 5 Mete. (Mass.) 259; Story, Agency, sect. 381;
Commercial Bank v. Marine Bank, 8 Keyes (N. Y.), 337; Bay
v. Coddington, 5 Johns. (N. Y.) Ch. 54; s. c. 20 Johns. (N. Y.)
637.

These decisions all affirm this doctrine, and it may be now
considered as the settled law of the State of New York.

The plaintiff relied upon Swift v. Tyson, 16 Pet. 1.

1. An examination of that case will show that the acceptance
sued upon was, with another, transferred ¢n payment of a promis-
sory note, which was given up when they were received. All that
was there decided is, that an innocent third party may acquire
a title to a note if he takes it in payment of a pre-existing debt,
as well as if he makes an immediate advance upon it.

2. But conceding, for the purposes of the argument, that
a party receiving a note as additional security to an existing
claim takes it free from the equities between antecedent parties,
this is not such a case. The note was given as such security for
aloan, which has been since paid. The right of recovery cannot
extend to a subsequent and independent loan made upon differ-
ent collaterals.

3. The cases in the English books relied upon below were
those of continuing loans or balances. In other words, the
party holding the notes had done, or omitted to do, some act
on the faith thereof.

Here there was no agreement to extend the second loan.

An examination of Swift v. Tlyson shows that the point was
taken on the argument that «the acceptance of the bill of ex-
change by the defendant having been given in New York, the
contract was to be regulated by the laws of that State.” The
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reporter says: ¢ This question was not brought before the
court by the certificate of division.”

- In the case at bar the question is clearly presented. Inas-
much as these parties are both residents of New York, and the
contract was made there, and the plaintiff resorted to her tri-
bunals for the assertion of its rights, and obtained a judg-
ment upon which it received payment, and gave satisfaction,
the case should be determined by the lex loci contractus; and
this court, it is submitted, should accept the decisions of the
courts of that State as governing this case.

Mr. Thomas H. Rodman, contra.

The doctrine in Swift v. Tyson (16 Pet. 1) is explicit and
decisive in favor of the plaintiff. It was reaffirmed and en-
forced in MeCarty v. Roots (21 How. 432), and has been
adopted and applied in the State courts. Quinn v. Hard,
43 Vt. 875; Russell v. Splater, 47 id. 278 ; Atkinson v. Brooks,
26 id. 569 ; Fisher v. Fisher, 98 Mass. 303 ; Stoddard v. Kim-
ball, 6 Cush. (Mass.) 469; Roberts v. Hall, 37 Conn. 205; Bank
of Republic v. Carrington, 5 R. 1. 5155 Williams v. Little, 11
N. H. 66 ; Bowman v. Millison,58 111. 36 ; Manning v. MeClure,
36 1d. 490 ; Payne v. Bensley, 8 Cal. 260; Giovanovich v. Citi-
zens’ Bank, 26 La. Ann. 155 Smith v. Isaacs, 23 id. 454 ; Allaire
v. Hartshorne, 21 N. J. L. 665 ; Armour v. McMichael, 36 id. 92;
Maitland v. Citizens’ National Bank of Baltimore, 40 Md. 540;
Robins v. Lair, 81 Iowa, 9; Bonaud v. Genesi, 42 Ga. 639.

If the pledge of June 19, 1873, had not been made, the
plaintiff, organized and doing business as a national banking
association, would have had the right to hold the note in suit
for the deficiency on the second loan. Hutchinson & Ingersoll
were in the habit of borrowing money of the plaintiff on col-
laterals. A banker has a lien for a general balance (In re
FBuropean Bank, Agra Bank Claim, Law Rep. 8 Ch. 41), and
it is not excluded by a special contract, unless the latter be
inconsistent therewith.

The defence of a former recovery is not tenable. The judg-
ment was not rendered in a suit between the same parties, and
there is no privity between maker and indorser to which the
doctrine of estoppel applies. Bigelow, Estoppel, 75. A judgment
against the indorser of a note does not discharge the maker.
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Russell ¢ Erwin Manuf. Co.v. Carpenter, 5 Hun (N. Y.), 162;
Pritchard v. Hitcheock, 6 Man. & G. 151.

The plaintiff’s claim was not satisfied by the paymerit of the
judgment against the indorsers for a part of the debt. Part
payment by, and release of, the indorser does not discharge the
maker. Story, Promissory Notes, sect. 422, note 2; Commercial
Bank v. Cunningham, 24 Pick. (Mass.) 270.

Mg. Justick HARLAN, after stating the facts, delivered the
opinion of the court.

The first proposition of the plaintiff in error is that there has
been a final determination by a court of competent jurisdiction,
between the same parties or their privies, upon the same subject-
matter as that here in controversy. This contention rests upon
the judgment of the Supreme Court of New York, in the action
instituted by the bank against Palmer & Co., as the indorsers
of the note in suit. ,

The judgment in the State court clearly constitutes no bar to
the present action. Personal judgments bind only parties and
their privies. The railroad company was not a party to the
separate action against Palmer & Co., nor did it receive notice
from the latter of the pendency of thatsuit. It was, therefore,
in no manner affected by the judgment. Had the company
received such mnotice in due time, it would, perbaps, althongh
not technically a party to the record, have been estopped, at
least as between it and its accommodation indorsers, from say-
ing that the latter were not bound to pay the judgment, if
obtained without fraud or collusion. Being, however, an entire
stranger to the record, it had no opportunity or right, in that
proceeding, to controvert the claim of the bank, to control the
defence, to introduce or eross-examine witnesses, or to prosecute
a writ of error to the judgment.

If, in the action against Palmer & Co., the bank had obtained
judgment for the full amount of the note, and, being unable to
collect it, had sued the railroad company, the latter would not
have been precluded by the judgment in that action, to which
1t was not a party, and of the pendency of which it had not been
notified, from asserting any defence it might have against the
note. This being so, it results that the company cannot plead
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the judgment in the State court as a bar to this action. An
estoppel, arising out of the judgment of a court of competent
jurisdietion, is equally conclusive upon all the parties to the
action and their privies. It may not be invoked or repudiated
at the pleasure of one of the parties, as his interest may happen
to require.

The liability of the maker and indorsers was not joint, but
several, and, therefore, a judgment in an action against the
indorsers, upon the contract of indorsement, could not bar a
separate action by the bank against the maker,— certainly not,
where the maker was without notice from the indorsers of the
pendency of the action against them.

The next proposition involves the right of the railroad com-
pany to show, as against the bank, that the note was executed
and delivered to Hutchinson & Ingersoll for the purpose only
of raising money upon it for the company, and that, conse-
quently, they had no authority to pledge it as collateral secu-
rity for their own indebtedness to the bank. It will have been
observed, from the statement of facts, that the note in suit
was among those pledged to the bank as security for thecall
loan of $36,000, made June 19, 1873 ; that Howes, Hyatt, &
Co., whose notes had been pledged as security for the call loan
of $10,000, made June 19, 1873, having become insolvent,
Hutchinson & Ingersoll, July 22, 1873, at the request of the
bank, executed the writing, dated June 19, 1878, whereby they
pledged all secuvities, bonds, stocks, things in action, or other
property theretofore deposited with the bank, whether specifi-
cally or not, as security for the payment of any and every
indebtedness, liability, or engagement held by the bank, for
which they were, or should become, in any way liable. Al
though, therefore, the call loan of $36,000 was extinguished,
without resorting to the note in suit, that note, under the
agreement made July 22, 1873, stood pledged as collateral
security, also, for the 10,000 call loan of July 11, 1873.

The bank, we have seen, received the note, before its matu-
rity, indorsed in blank, without any express agreement to give
time, but without notice that it was other than ordinary busi-
ness paper, or that there was any defence thereto, and in igno-
rance of the purposes for which it had been executed and
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delivered to Hutchinson & Ingersoll. Did the bank, under
these circumstances, become a holder for value, and as such
entitled, according to the recognized prinsiples of commercial
law, to be protected against the equities or defences which the
railroad company may have against the other parties to the
note?

This question was carefully considered, though, perhaps, it
was not absolutely necessary to be determined, in Swift v. Tyson,
16 Pet. 1. After stating that the law respecting negotiable instru-
ments was not the law of a single country only, but of the com-
mercial world, the court, speaking by Mr. Justice Story, said:
“ And we have no hesitation in saying that a pre-existing debt
does constitute a valuable consideration in the sense of the gen-
eral rule already stated as applicable to negotiable instruments.
Assuming it to be true (which, however, may well admit of
some doubt from the generality of the language) that the holder
of a negotiable instrument is unaffected with the equities
between antecedent parties, of which he has no notice, only
where he receives it in the usual course of trade and business
for a valuable consideration, before it becomes due, we are
prepared to say that receiving it in payment of or as security
Jor a pre-existing debt is according to the known usual course
of trade and business. And why, upon principle,” continued
the court,  should not a pre-existing debt be deemed such a
valuable consideration? It is for the benefit and convenience
of the commereial world to give as wide an extent as practicable
to the credit and circulation of negotiable paper, that it may
Pbass not only as security for new purchases and advances, made
upon the transfer thereof, but also in payment of and as secu-
rity for pre-existing debts. The creditor is thereby enabled to
realize or to secure his debt, and thus may safely give a pro-
longed credit, or forbear from taking any legal steps to enforce
his rights. The debtor, also, has the advantage of making his
negotiable securities of equivalent value to cash. But establish
the opposite conclusion, that negotiable paper cannot be applied
In payment of or as security for pre-existing debts, without
letting in all the equities between the original and antecedent
Parties, and the value and circulation of such securities must be
essentially diminished, and the debtor driven to the embarrass-
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ment of making a sale thereof, often at a ruinous discount, to
some third person, and then by circuity to apply the proceeds
to the payment of his debts. What, indeed, upon such a doc-
trine would become of that large class of cases where new notes
are given by the same or by other parties, by way of renewal
or security to banks, in lieu of old securities discounted by them
which have arrived at maturity ? Probably more than one-half
of all bank transactions in our country, as well as those of other
countries, are of this nature. The doctrine would strike a fatal
blow at all discounts of negotiable securities for pre-existing
debts.”

After a review of the English cases, the court proceeded:
“They directly establish that a bona fide holder, taking a
negotiable note in payment of or as security for a pre-exist-
ing debt, is a holder for a valuable consideration, entitled to
protection against all the equities between the antecedent
parties.”

The opinion in that case has been the subject of ecriticism i.
some courts, because it seemed to go beyond the precise point
necessary to be decided, when declaring that the bona fide
holder of a megotiable note, taken as collateral security for an
antecedent debt, was protected against equities existing between
the original or antecedent parties. The brief dissent of Mr.
Justice Catron was solely upon that ground, which renders it
quite certain that the whole court was aware of the extent to
which the opinion carried the doctrines of the commercial law
upon the subject of negotiable instruments transferred or deliv-
ered as security for antecedent indebtedness. In the judgment
of this court, as then constituted (Mr. Justice Catron alone
excepted), the holder of a negotiable instrument, received
before maturity, and without notice of any defence thereto, is
unaffected by the equities or defences of antecedent parties,
equally whether the note is taken as collateral security for or
in payment of previous indebtedness. And we understand the
case of MeCarty v. Roots (21 How. 432) to affirm Swift v.
Tyson, upon the point now under consideration. It was there
said : “ Nor does the fact that the bills were assigned to the
plaintiff as collateral security for a pre-existing debt impair
the plaintiff’s right to recover.” p. 438. ¢ The delivery of the




Oct. 1880.] RaiLroap Co. v. NATIONAL BANE. 25

bills to the plaintiff as collateral security for a pre-existing
debt, under the decision of Swift v. Tyson, was legal.” p. 439.

It may be remarked in this connection that the courts hold-
ing a different rule have uniformly referred to an opinion of
Chancellor Kent in Bay v. Coddington (5 Johns. (N. Y.) Ch.
54), reaffirmed in Coddington v. Bay, 20 Johns. (N. Y.) 637.
There is, however, some reason to believe that the views of
that eminent jurist were subsequently modified. In the later
editions of his Commentaries (vol. iii. p. 81, note ), prepared
by himself, reference is made to Stalker v. McDonald (6 Hill
(N.Y.), 93), in which the principles asserted in Bay v. Cod-
dington were re-examined and maintained in an elaborate opin-
ion by Chancellor Walworth, who took occasion to say that
the opinion in Swift v. Tyson was not correct in declaring that
a pre-existing debt was, of itself, and without other circum-
stances, a sufficient consideration to entitle the bona fide holder,
without notice, to recover on the note, when it might not, as
between the original parties, be valid. But Chancellor Kent
adds: « Mr. Justice Story, on Promissory Notes, p. 215, note 1,
repeats and sustains the decision in Swift v. Zyson, and I am
inclined to concur in that decision as the plainer and better
doctrine,” Of course it did not escape his attention that the
court in Swift v. Tyson declared the equities of prior parties to
be shut out as well when the note was merely pledged as col-
lateral security for a pre-existing debt, as when transferred in
payment or extinguishment of such debt.

According to the very general concurrence of judicial author-
ity in this country as well as elsewhere, it may be regarded as
seftled in commercial jurisprudence — there being no statutory
regulations to the contrary — that where negotiable paper is
received in payment of an antecedent debt; or where it is
transferred, by indorsement, as collateral security for a debt
created, or a purchase made, at the time of transfer; or the
transfer is to secure a debt, not due, under an agreement ex-
press or to be clearly implied from' the eircumstances, that the
collection of the principal debt is to be postponed or delayed
until the collateral matured ; or where time is agreed to be
given and is actually given upon a debt overdue, in considera-
tion of the transfer of negotiable paper as collateral security
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therefor; or where the transferred note takes the place of other
paper previously pledged as collateral security for a debt, either
at the time such debt was contracted or before it became due,
—in each of these cases the holder who takes the transferred
paper, before its maturity, and without notice, actual or other-
wise, of any defence thereto, is held to have received it in due
course of business, and, in the sense of the commercial law,
becomes a holder for value, entitled to enforce payment, with-
out regard to any equity or defence which exists between prior
parties to such paper.

Upon these propositions there seems at this day to be no
substantial conflict of authority. But there is such conflict
where the note is transferred as collateral security merely,
without other circumstances, for a debt previously created.
One of the grounds upon which some courts of high authority
refuse, in such cases, to apply the rule announced in Swift v.
DTyson is, that transactions of that kind are not in the usual
and ordinary course of commercial dealings. But this objec-
tion is not sustained by the recognized usages of the commer-
cial world, nor, as we think, by sound reason. The transfer
of negotiable paper as security for antecedent debts constitutes
a material and an increasing portion of the commerce of the
country. Such transactions have become very common in
financial circles. They have grown out of the necessities of
business, and, in these days of great commercial activity, they
contribute largely to the benefit and convenience both of debt-
ors and creditors. Mr. Parsons, in his treatise on the Law
of Promissory Notes and Bills of Exchange, discusses the gen-
eral question of the transfer of negotiable paper under three
aspects, — one, where the paper is received as collateral secu-
rity for antecedent debts. We concur with the author, * that,
when the principles of the law merchant have established
more firmly and unreservedly their control and their protec-
tion over the instruments of the merchant, all of these trans-
fers (not affected by peculiar circumstances) will be held to be
regular, and to rest upon a valid consideration.” 1 Parsons,
Notes and Bills (2d ed.), 218.

Another ground upon which some courts have declined to
sanction the rule announced in Swift v. Tyson is, that upon the
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transfer of negotiable paper merely as collateral security for an
antecedent debt nothing is surrendered by the indorsee, — that
to permit the equities between prior parties to prevail deprives
him of no right or advantage enjoyed at the time of transfer,
imposes upon him no additional burdens, and subjects him to
no additional inconvenienees.

This may be true in some, but it is not true in most cases,
nor, in our opinion, is it ever true when the note, upon its
delivery to the transferee, is in such form as to make him a
party to the instrument, and impose upon him the duties
which, according to the commercial law, must be discharged
by the holder of negotiable paper in order to fix liability upon
the indorser.

The bank did not take the note in suit as a mere agent to
receive the amount due when it suited the convenience of the
debtor to make payment. It received the note under an obli-
gation imposed by the commercial law, to present it for pay-
ment, and give notice of non-payment, in the mode prescribed
by the settled rules of that law. We are of opinion that the
undertaking of the bank to fix the liability of prior parties, by
due presentation for payment and due notice in case of non-
payment, — an undertaking necessarily implied by becoming a
party to the instrument, — was a sufficient consideration to
protect it against equities existing between the other parties,
of which it had no notice. It assumed the duties and respon-
sibilities of a holder for value, and should have the rights and
privileges pertaining to that position. The correctness of this
rule is apparent in cases like the one now before us. The note
in suit was negotiable in form, and was delivered by the maker
for the purpose of being negotiated. Had it been regularly
discounted by the bank, at any time before maturity, and the
proceeds either placed to the credit of Hutchinson & Ingersoll,
or applied directly to the discharge, pro tanfo, of any one of
the call loans previously made to them, it would not be doubted
that the bank would be protected against the equities of prior
parties. Instead of procuring its formal discount, Hutchinson
& Ingersoll used it to secure the ultimate payment of their
own debt to the bank. At the time the written agreement of
July 22, 1873, was executed, by which this note, with others,
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was pledged as security for any debt then or thereafter held
against them, the bank had the right to call in the $10,000
loan, that is, to require immediate payment. The securities
upon which that loan rested had become, in part, worthless,
and it is evident that but for the deposit of additional collat-
eral securities the bank would have called in the loan, or
resorted to its rightful legal remedies for the enforcement of
payment. It was, under the circumstances, the duty of the
debtors to make such payment, or to secure the debt. It was
important to them, and was in the usual course of commercial
transactions, to furnish such security. If the bank was deceived
as to the real ownership of the paper, or as to the purposes of
its execution and delivery to Hutchinson & Ingersoll, it was
because the railroad company intrusted it to those parties in a
form which indicated that the latter were its rightful holders
and owners, with absolute power to dispose of it for any pur-
pose they saw proper.

Our conclusion, therefore, is that the transfer, before matu-
rity, of negotiable paper, as security for an antecedent debt
merely, without other circumstances, if the paper be so indorsed
that the holder becomes a party to the instrument, although
the transfer is without express agreement by the creditor for
indulgence, is not an improper use of such paper, and is as
much in the usual course of commercial business as its trans-
fer in payment of such debt. In either case, the bona fide
holder is unaffected by equities or defences between prior par-
ties, of which he had no notice. This conclusion is abundantly
sustained by authority. A different determination by this court
would, we apprehend, greatly surprise both the legal profession
and the commercial world. See Bigelow’s Bills and Notes,
502 et seq. 5 1 Daniel, Neg. Inst. (2d ed.) c. 25, sects. 820-833;
Story, Promissory Notes, sects. 186, 195 (Tth ed.), by Thorn-
dyke ; 1 Parsons, Notes and Bills (2d ed.), 218, sect. 4, c. 6;
and Redfield & Bigelow’s Leading Cases upon Bills of Ex-
change and Promissory Notes, where the authorities are cited
by the authors.

It is, however, insisted that, by the course of judicial deci-
sion in New York, negotiable paper transferred merely as collat-
eral security for an antecedent debt, is subject to the equities
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of prior parties existing at the time of transfer ; that the bank
being located in New York, and the other parties being citi-
zens of the same State, and the contract having been there
made, this court is bound to accept and follow the decision
of the State court, whether it meets our approval or not. This
contention rests upon the provision of the statute which de-
clares that ¢ the laws of the several States, except where the
Constitution, treaties, or statutes of the United States other-
wise require or provide, shall be regarded as rules of decision in
trials at common law, in the courts of the United States, in
cases where they apply.”

It is undoubtedly true that if we should apply to this case
the principles announced in the highest court of the State of
New York, a different conclusion would have been reached
from that already announced. That learned court has held
that the holder of negotiable paper transferred merely as collat-
eral security for an antecedent debt, nothing more, is not a
holder for value, within those rules of commercial law which
protect such paper against the equities of prior parties.

The question here presented is concluded by our former deci-
sions.

We remark, at the outset, that the section of the statute of
the United States already quoted is the same as the thirty-
fourth section of the original Judiciary Act.

In Swift v. Tyson (supra), the contention was that this court
was obliged to follow the decisions of the State courts in all
cases where they apply. But this court said: ¢In order to
maintain the argument, it is essential, therefore, to hold that
the word ¢ laws’ in this section includes within the scope of its
meaning the decisions of the local tribunals. In the ordinary
use of language it will hardly be contended that the deci-
sions of courts constitute laws. They are, at most, only evi-
dence of what the laws are, and are not of themselves laws.
They are often re-examined, reversed, and qualified by the
courts themselves, whenever they are found to be either defec-
tive, or ill-founded, or otherwise incorrect. The laws of a State
are more usually understood to mean the rules and enactments
p'romulgated by the legislative authority thereof, or long-estab-
lished local customs having the force of laws. In all the vari-
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ous cases which have hitherto come before us for decision this
court have uniformly supposed that the true interpretation of
the thirty-fourth section limited its application to State laws
strictly local; that is to say, to the positive statutes of the
State, and the construction thereof adopted by the local tri-
bunals, and to rights ‘and titles to things having a permanent
locality, such as the rights and titles to real estate, and other
matters immovable and intra-territorial in their nature and
character. It has never been supposed by us that the section
did apply, or was designed to apply, to questions of a more
general nature, not at all dependent upon local statutes or local
usages of a fixed and permanent operation : as, for example, to
the construction of ordinary contracts or other written instru-
ments, and especially to questions of general commercial law,
where the State tribunals are ealled upon to perform the like
functions as ourselves; that is, to ascertain upon general rea-
soning and legal analogies what is the true exposition of the
contract or instrument, or what is the just rule furnished by
the prineiples of commercial law to govern the case. And we
have not now the slightest difficulty in holding that this sec-
tion, upon its true intendment and construction, is strictly lim-
ited to local statutes and local usages of the character before
stated, and does not extend to contracts and other instruments
of a commerial nature, the true interpretation and effect
whereof are to be sought, not in the decisions of the local tribu-
nals, but in the general principles and doctrines of commercial
jurisprudence. Undoubtedly, the decisions of the local tribu-
nals upon such subjects are entitled to and will receive the
most deliberate attention and respect of this court; but they
cannot furnish positive rules, or conclusive authiority, by which
our own judgments are to be bound up and governed.”

In Carpenter v. The Providence Washington Insurance 00
(16 Pet. 495), decided at the same term with Swift v. Tyson, 1t
was necessary to determine certain questions in the law of insur-
ance. The court said: « The questions under our considers
tion are questions of general commercial law, and depend upot
the construction of a contract of insurance which is by 10
means local in its character, or regulated by any local policy of
customs. Whatever respect, therefore, the decisions of State




Oct. 1880.] RaiLroap Co. v. NaTioNsL BaNk. 31

tribunals may have on such a subject, and they certainly are
entitled to great respect, they cannot conclude the judgment
of this court. On the contrary, we are bound to interpret this
instrument according to our own opinion of its true intent and
objects, aided by all the lights which can be obtained from all
external sources whatsoever ; and if the result to which we
have arrived differs from these learned State courts, we may
regret it, but it cannot be permitted to alter our judgment.”

In Oates v. National Bark (100 U. S. 239), we had before
us the precise question now under consideration. That was an
action by a national bank, located in Alabama, against a citizen
of that State, upon a promissory note there executed and nego-
tiated. It was contended that the decision of the Supreme
Court of Alabama should be accepted as the law governing the
rights of parties. We, however, held — referring to some of
our previous decisions— that the KFederal courts were not
bound by the decisions of the State courts *“ upon questions of
general commercial law. . . . We have already seen that the
statutes of Alabama placed under the protection of the com-
mercial law promissory notes payable in money at a certain
designated place; but how far the rights of parties here are
affected by the rules and doctrines of that law is for the Federal
courts to determine, npon their own judgment as to what these
rules and doctrines are.” "

To this doctrine, which received the approval of all the
members of this court when first announced, we have, as our
decisions show, steadily adhered. We perceive no reason for
its modification in any degree whatever. We could not infringe
upon it, in this case, without disturbing or endangering that
stability which is essential to be maintained in the rules of
commercial law. The decisions of the New York court, which
we are asked to follow in determining the rights of parties
under a contract there made, are not in exposition of any legis-
lative enactment of that State. They express the opinion of
that court, not as to the rights of parties under any law local
to that State, but as to their rights under the general commer-
cial law existing throughout the Union, except where it may
have been modified or changed by some local statute. It is a
law not peculiar to one State, or dependent upon local author-




32 RaiLroap Co. ». NATIONAL BANE. [Sup. Ct.

ity, but one arising out of the usages of the commercial world.
Suppose a State court, in a case before it, should determine
what were the laws of war as applicable to that and similar
cases. The Federal courts, sitting in that State, possessing, it
must be conceded, equal power with the State court in the
determination of such questions, must, upon the theory of coun-
sel for the plaintiff in error, accept the conclusions of the State
court as the true interpretation, for that locality, of the laws
of war, and as the “law” of the State in the sense of the
statute which makes the ¢ laws of the States rules of decision
in trials at common law.” We apprehend, however, that no
one would go that far in asserting the binding force of State
decisions upon the courts of the United States when the latter
are required, in the discharge of their judicial functions, to
consider questions of general law, arising in suits to which
their jurisdiction extends. To so hold would be to defeat one
of the objects for which those courts were established, and
introduce infinite confusion in their decisions of such questions.
Further elaboration would seem to be unnecessary.

Judgment aﬁrmedl.

Mgr. JusTicE MILLER and MR. JUSTICE FieLD dissented.

MRr. JusTicE CLIFFORD and MR. JUSTICE BRADLEY, con-
curring in the judgment, delivered the following opinions: —

Mg. JusticE CLIFFORD. Commercial law is a system of
jurisprudence acknowledged by all maritime nations, and upon
no subject is it of more importance that there should be, as far
as practicable, uniformity of decision throughout the world.

Bills of exchange and promissory notes are commercial
paper in the strictest sense, and as such must ever be regarded
as favored instruments, as well on account of their negotiable
quality, as their universal convenience in mercantile affairs.
Everywhere the rule is that they may be transferred by in-
dorsement, or when indorsed in blank or made payable t0
bearer they are transferable by mere delivery. International
regulations encourage their use as a safe and convenient me
dium for the settlement of balances among mercantile men
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of different nations, and any course of judicial decision
calculated to restrain or impede their full and unembarrassed
circulation for the purposes of foreign or domestic trade would
be contrary to the soundest principles of public policy. Good-
man v. Stmonds, 20 How. 343, 364.

Sufficient appears to show that the corporation plaintiff
became the holder of the note described in the declaration, and
that, payment being refused, it instituted the present action of
assumpsit to recover the amount. Service having been made,
the defendant appeared and set up several defences, which are
fully exhibited in its answer filed in the case. Certain pro-
ceedings followed, which it is not necessary to notice, as the
parties by consent waived a jury and submitted the cause to
the Circuit Court upon an agreed statement of facts. Hearing
was had, and the Circuit Court rendered judgment in favor of
the plaintiff for the amount of the note and costs of suit,
and the defendant sued out the present writ of error.

Eight errors are assigned, but it will not be necessary to

give the several assignments a separate examination, as the
questions presented do not properly involve more than three
material propositions: 1. That the cause of action is barred by
a former recovery in an action by the plaintiff against the
indorsers of the note. 2. That the plaintiff, inasmuch as it
holds the note as collateral security for a pre-existing debt,
is not a bona fide holder of the same within the meaning
of the commercial rule which shuts out proof of equities be-
tween the antecedent parties to the instrument. 8. That by
the law of the State the plaintiff, in view of the facts exhibited
in the agreed statement, is not entitled to the benefit of that
rule, and that the law of the State in that regard furnishes in
such a case the rule of decision in the Federal courts.
‘ Special findings were made by the Circuit Court, from which
1f appears that the defendant was the maker of the note, and
that it was payable to the order of its treasurer, by whom it
was indorsed in blank, and that it was also indorsed by the
firm of Palmer & Company, consisting of the president and
financial agent of the corporation defendant.

Enough appears to show that the note was made and

ndorsed for the sole purpose of raising money for the use of
VOL. XII.
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the defendant, nothing having been paid to either of the
indorsers for their indorsement. When duly executed and
indorsed in blank, the defendant placed the note with others
in the hands of a firm of note-brokers for sale to raise money
for its use. Prior to that, the same note-brokers had fre-
quently borrowed money from the corporation plaintiff; but
they did not keep any account with the bank, and had no
other transactions with the same than those set forth in the
findings of the court.

Twelve call-loans at seven per cent interest were made at
different times by the plaintiff to the note-brokers on collat-
erals, as specifically enumerated and described in the findings,
each of which was separate and had no reference to any other,
and it appears that each was made upon a separate lot of
collaterals. Two of those loans, to wit, the one for $36,000,
and the last one, which is for $10,000, will be the subject of
special comment in disposing of the case.

Before the brokers applied for the loan of $36,000, it appears
that they had paid all their previous loans obtained from the
plaintiff, and that they procured the loan upon collaterals,
among which was the note for $36,000 described in the find-
ings. Other banks or capitalists made loans to these brokers,
taking collaterals as security, and the plaintiff three weeks
later loaned them $10,000 more, taking as security the four
notes mentioned in the findings.

Adequate collaterals were at that time held by the plaintiff
for each of those loans, but it appears that the promisors of
one of the collaterals given for the last loan, within eleven
days after the money was advanced, failed in business and
became notoriously bankrupt, and that knowledge of that fact
reached the plaintiff. Prior to that, it was known that the
brokers who negotiated the loans were insolvent, and the
findings show that they, at the request of the plaintiff, ex
ecuted and delivered to it the instrument exhibited in the tran-
script, in which they agreed that all securities, bonds, stocks,
or other property deposited by them with the plaintiff might
be held by it, and be deemed security for all their indebtedness
to the plaintiff, as more fully set forth in the findings.

Certain advances were made by the brokers to the defend-
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ant, by reason of which the latter became indebted to them
in the sum of $600, and it appears that the defendant
tendered that sum both to the brokers and the plaintiff, and
demanded the return of note in suit.

Payment in full of the large note was obtained by the
plaintiff out of the coilaterals originally deposited with it for
that purpose, and it appears that the moneys collected from
those collaterals exceeded the amount of that loan by the sum
of $2,403.61, so that the entire balance remaining due on
the last loan was $5,906.99.

Process to enforce payment was first sued out against the
indorsers, and in that action the plaintiff recovered judgment
in the sum of $600, which sum, with the costs of suit, was duly
paid ; and it appears that the balance due, deducting the col-
lections from the collaterals and the judgment against the in
dorsers, is $5,186.68, for which, with interest and costs, the
judgment was entered in the Cireuit Court.

Judgments rendered in courts of competent jurisdiction are
conclusive between the parties and privies until the same are’
reversed or in some manner set aside and annulled.

When a fact has once been tried and decided by a court of
competent jurisdiction, it cannot be again contested between
the same parties or their priviesin the same or any other court,
if it appear that the same matter was directly involved in the
pleadings and that the merits of the cause were decided in
the first case.

Parties and privies in such a case are bound by the estoppel,
but the holder of a negotiable bill of exchange or promissory
note may pursue his remedy against the indorsers as well as
the immediate promissory party. Consequently, as stated by
Mr. Bigelow, an indorsee of a bill of exchange or promissory
note may sue all the prior parties concurrently or successively
at his election, subject to the condition that he is entitled
to but one satisfaction. Bigelow, Estoppel (2d ed.), 55;
Bishop . Haywood, 4 T. R. 478 ; Britten v. Webb, 2 Barn. &
Cress. 483 ; Windham v. Wither, 1 Stra. 515; Burgess v. Mer-
rill, 4 Taunt. 468 ; Farwell v. Hilliard, 3 N. H. 318 ; Porter v.
Ingraham, 10 Mass. 88.

Authorities to show that the holder in such a case is not
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estopped to sue the maker because he has recovered judgment
against the indorser are numerous and decisive. Russell §
Erwin Manuf. Co. v. Carpenter, 5 Hun (N. Y.), 162; Story,
Promissory Notes (7th ed.), sect. 401 ; Pritchard v. Hitcheock,
6 Man. & G. 1561, 201.

Suppose that is so, then it is insisted by the defendant
that the plaintiff is not a bona-fide holder for value in the usual
course of business within the meaning of the commercial law,

Questions of fact are set at rest by the findings, from which
it appears that the note is payable to the treasurer of the de-
fendant or order, by whom it was indorsed in blank as well as
by the firm, consisting of the president and financial agent of
the company ; that it was placed by the maker in the hands
of the brokers for sale to raise money for the use of the maker,
and that the plaintiff loaned the full amount of the note to
the agents of the defendant and took the note indorsed in
blank as collateral security for the loan before maturity.
None of these matters are disputed, and it is equally and un-
deniably true that the whole of the money loaned went into
the hands of the defendant, in pursuance of the arrangement
it made with its own agents.

Neither fraud nor mistake is alleged or even suggested in
respect to any one of these matters, from which it follows, as a
necessary legal conclusion, that the plaintiff became the actual
holder of the note in good faith before maturity by delivery
from the agents of the defendant, and that it as such assumed
the responsibility to demand payment of the maker when the
note fell due, and, if not paid, to give the required notice of non-
payment to the indorsers.

Beyond all question, the findings show that the plaintiff in
good faith became a party to the note described in the declara-
tion before maturity, and that as such holder it was bound to
adopt proper measures to fix the liability of the indorsers, and
that if it had failed to demand payment of the maker, or to give
the required notice to the indorsers, it would have become
liable to the party from whom it received the note for what-
ever loss ensued from such neglect. Such a holder of a foreign
bill of exchange, if not paid at maturity, must see that itis
duly protested ; and for the same reason the holder of an inland
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bill or negotiable promissory note must see to it that proper
steps are taken, in case of non-payment by the acceptor or
maker, to fix the liability of parties to the instrument who
would otherwise be discharged. _ g

Secarities of a negotiable character may be transferred by
indorsement made at the time they are delivered, or if indorsed
in blank or made payable to bearer, they may be transferred
by mere delivery without any new indorsement. In either
case, the holder, other things being equal, acquires full title to
the instrument, the correct commercial rule being that who-
ever lawfully and in good faith becomes the holder of a valid
negotiable bill of exchange or promissory note before maturity,
by direct indorsement or by delivery when indorsed in blank
or made payable to bearer, assumes the responsibility, if not
paid when it falls due, of entering protest or of making demand
and giving notice of non-payment as the case may require; and
that in all cases of such a transfer the holder, whether he paid
cash for the note or made new gdvances to the transferrer, or
accepted it in substitution of prior collaterals surrendered, or
received it in payment of property sold or of antecedent in-
debtedness, or as collateral security of a pre-existing debt or
any pecuniary liability for the pledgor, is a holder for value in
the usual course of business within the meaning of the com-
mercial Jaw, and is unaffected by any equities between the an-
tecedent parties, provided he took it in good faith and without
notice of anything to impeach the title of the person from
whom it was received.

Authorities everywhere agree at the present time that a
bona fide holder of a negotiable instrument for a valuable con-
sideration, without notice of anything which impeaches its
validity, if he takes it under an indorsement made before
maturity, holds the title unaffected by any equities between
the antecedent parties, even though as between them it may
be without any legal validity. Swift v. Tyson, 16 Pet. 1, 15.

Instraments of the kind are commercial paper in the strict-
est sense, and must ever be regarded as favored securities, on
account of their universal convenience in mercantile transac-
tions and the settled rule is that transferees of the same hold
the instrument clothed with the presumption that it was nego-
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tiated for value, in the usual course of business, at the time of
its execution, and without notice of any equities between the
antecedent parties to the instrument. Collins v. Gilbert, 94

. U. S. 753.

Possession of such an instrument before maturity, if indorsed
in blank or payable to bearer, is prima facie evidence that the
holder is the owner and lawful possessor of the same; and
nothing short of proof that he had knowledge, at the time he
took 1it, of the facts which impeach the title as between the
antecedent parties, not even gross negligence, if unattended
with mala fides, is sufficient to overcome the effect of that
evidence, or to invalidate the title of the holder supported by
that presumption. Goodman v. Harvey, 4 Ad. & E. 870;
Goodman v. Simonds, 20 How. 343, 365; Bank v. Leighton,
2 Exch. Rep. 61; Wheeler v. Guild, 20 Pick. (Mass.) 545,
550; Magee v. Badger, 3+ N. Y. 247, 249.

Apply that rule in an action by the transferee against the
maker of a negotiable note indorsed in blank, or payable to
bearer, and it is clear that he has nothing to do in the opening
of his case except to prove the signatures to the instrument
and introduce the same in evidence, as the instrument goes to
the jury clothed with the presumption that the plaintiff became
the holder of the same for value at its date in the usual course
of business, without notice of anything to impeach his title.
Pettee v. Prout, 8 Gray (Mass.), 502; Way v. Richardson,
id. 412.

Clothed as the instrument is with the deseribed presump-
tion, the plaintiff is not bound to give any evidence to show
that he gave value for the same until the other party has clearly
proved that the consideration was illegal, or that the instru-
ment was fraudulent in its inception, or that it had been lost
or stolen before it came to the possession of the holder. Fiteh
v. Jones, 5 El. & Bl. 238; Smith v. Braine, 16 Ad. & E. N. s.
242; Hall v. Featherstone, 3 H. & N. 282

Cases arise where the supposed defect or the infirmity of the
title appears on the face of the instrument ; and where that is
so, the question whether the party who took it had notice or
not is in general a question of construction, and must be de-
termined by the court as matter of law. Andrews v. Pond,
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18 Pet. 65; Fowler v. Brantley, 14 id. 318; Brown v. Davis,
SHILERARES

Decided cases of the highest authority support that proposi-
tion, but it is a very different matter when it is proposed to
impeach the title of the holder by proof of facts and circum-
stances outside of the instrument itself, as he is then to be
affected, if at all, by what has occurred between other parties.
For his own acts he is plainly responsible, but he may well claim
exemption from any consequences flowing from the acts of
others, unless it be first clearly shown that he had knowledge
of such facts and circumstances at the time he became the
holder of the instrument. Actual knowledge of such facts and
circumstances must be proved to defeat the title of the holder;
and the question whether he had such knowledge or not is a
question of fact for the jury, and, like other questions of scien-
ter, must be submitted to their determination.

Indorsers of negotiable securities enjoyed the protection of
that rule for ages before any successful attempt was made to
annex to it any qualification, unless it appeared that the con-
sideration was illegal, or that the instrument was fraudulent in
its inception, or that it had been lost or stolen before it came
to the possession of the holder. Hinton’s Clase, 2 Show. 285;
Anonymous, 1 Salk. 126; Miller v. Race, 1 Burr. 452;
Grant v. Vaughan, 8 id. 1516 ; Peacock v. Rhodes, 2 Doug.
633 ; Lawson v. Weston, 4 Esp. 56.

Throughout the whole period covered by those decisions it
was universally understood that the title of the dona fide holder
was unaffected by any equities between the antecedent parties ;
but it was subsequently decided that if the indorser of the
instrument had no valid title to the same, and that such facts
and circumstances were known to the indorsee, at the time of
the transfer, as would have caused a person of ordinary pru-
dence to suspect that the indorser had no right to transfer the
instrument or to use the same for his own benefit, then the
holder, as against the acceptor or maker, is not entitled to
recover. Gl v. Cubitt, 3 Barn. & Cress. 466.

For a brief period that rule was followed, but it was never
satisfactory, and at the end of twelve years was distinctly
overruled in the tribunal where it was first promulgated.
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Goodman v. Harvey, 4 Ad. & E. 870; Arbouin v. Anderson,
1 Ad. & E. N. s. 498.

We must hold, said Lord Denman, in the case last cited,
that the owner of a bill of exchange is entitled to recover upon
it if he has come by it honestly, and that that fact is implied
prima facie by possession, and that, to meet the inference so
raised, fraud, felony, or some such matter must be proved.

Abundant authority to support the proposition that the case
which for a period relaxed that rule has been overruled for
more than half a century is found in the reported cases already
cited, and Mr. Chitty says that the old rule of law, that the
holder of a negotiable security transferable by delivery can
give a title, which he himself does not possess, to a person
taking the same bona fide for value, is by those decisions again
re-established in its fullest extent. Chitty, Bills (13th ed.),
267 ; Worcester County Bank v. Dorchester § Milton Bank, 10
Cush. (Mass.) 491. Conclusive support to that conclusion is
found in decisions not previously cited and in the text-writers
of the highest authority. Bank of Pittsburgh v. Neal, 22 How.
96; Murray v. Lardner, 2 Wall. 110.

Nothing short of fraud, not even gross negligence, says Mr.
Justice Story, if unattended with mala fides on the part of the
taker of the instrument, will invalidate his title so as to prevent
him from recovering the amount. Story, Promissory Notes
(Tth ed.), sect. 882. Every person, says the same learned
author, is treated in the sense of the rule as a bona fide holder for
value, not only who has advanced money or other value for it,
but who has received it in payment of a precedent debt, or has
a lien on it, or has taken it as collateral security for a precedent
debt, or for future as well as for past advances. Story on Bills
(4th ed.), sect. 192.

During the period the modified rule referred to was recog-
nized as good law in the courts of the country where it was
first promulgated, it must be admitted that the courts of several
of the States in our own country accepted the same rule, and
that the pernicious effects resulting from those examples are
still to be seen in some of the more recent State decisions.
Attempt was made at one time to maintain that the holder of
a negotiable security, if he received it as payment of a precedent
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debt, could not be regarded as a bona fide holder for value in
the usual course of business, even though he took it without
notice of any defect in the title of the transferrer, or of any
equities between the antecedent parties; but that erroneous
rule of decision is abandoned and overruled. Bank of St. Albans
v. Gilliland, 23 Wend. (N. Y.) 311; Small v. Smith, 1 Den.
(N.Y.) 583, 586; Edwards, Bills and Notes (2d ed.), 322.

Reported cases also show that it was decided during that
period in the courts of the same State that if a party in good
faith took a negotiable security of a holder without due inquiry,
or with knowledge of such facts and circumstances as would
put a prudent man upon inquiry in making purchases of per-
sonal property, he would not acquire a good title to the instru-
ment, if it appeared that equities existed between the antecedent
parties, and that vigilant inquiry would have enabled the taker
to have ascertained the true character of those equities; but
the appellate tribunal of the State has exploded that legal her-
esy as applied to negotiable securities, and has in that respeect
adopted the true commercial rule as administered in the courts
of Westminster Hall. Pringle v. Phillips, 5 Sandf. (N. Y.)
1875 Welch v. Sage, 47 N. Y. 143, 147.

Prior to the decision in the case of G'ill v. Cubité, the rule
was that nothing short of proof of knowledge of the facts and
circemstances constituting the equities between the antecedent
parties would enable the maker to defend the suit of the holder ;
but the court in that case decided that the transferee could
not recover if the circumstances under which the transfer took
place were such as would naturally have excited the suspicion
of a prudent and careful man. State court decisions in many
cases followed that erroneous theory; but the case itself has
been authoritatively overruled in the tribunal where it had its
origin, and the old rule as re-established by the later adjudica-
tions has been in repeated instances adopted by this court and
by the highest courts of the State where the present controversy
arose. Groodman v. Harvey, 4 Ad. & E. 870; Goodman v. Si-
monds, 20 How. 343, 364 ; Seybel v. National Currency Bank, 54
N.Y.288,295; Dutchess Insurance Co.v. Hachfield, T3 id. 226.

.Much progress, it will be seen from the preceding observa-
tons, has been made within the last thirty years in securing
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uniformity of decision in respect to mercantile controversies
between the Federal and State courts, and the courts of this
country and those of the parent country, from which most of
our commercial rules and usages are derived. Howry v. Eppin-
ger, 34 Mich. 29,

Concede all that, and still it is insisted by the defendant that
the plaintiff took the note merely as a collateral security for a
pre-existing debt, without any present consideration at the
time of the transfer, and that a party who takes a megotiable
security under such circumstances cannot be regarded as acquir-
ing it in the usual course of business, and consequently that
he takes it subject to prior equities. Many decisions of the
courts of the State concur that if there is a present considera-
tion at the time of the transfer, independent of the previous
indebtedness, a party acquiring a negotiable bill of exchange
or promissory note before maturity as a collateral security for
a pre-existing debt, without knowledge of the facts which
impeach the title as between the antecedent parties, thereby
becomes a holder in the usual course of business, and that Lis
title is complete, so that it will not be affected by any prior
equities between other parties, at least to the extent of the
debt for which it is so held. White v. Springfield Bank, 3 Sandf.
(N.Y.) 222; New York Marbled Iron Works v. Smith, 4 Duer
(N. Y.), 362. ,

When commercial paper is pledged by the apparent owner
before it matures as collateral security for advances, the pledgee
in good faith is entitled to hold it for the amount of such
advances, though it turns out afterwards that the party making
the pledge was a mere agent for the true owner, and that the
transaction was a breach of duty to the principal. Belmont
Branch Bank v. Hoge, 85 N.Y. 65; Murray v. Beckwith,
81 I11. 43.

Where full value is paid by the pledgee, and the transfer is
made before maturity, without notice of any prior equities
between the antecedent parties, the title of the holder of the
security is not subject to be defeated by proof that he might
have obtained such notice by the exercise of active vigilance.
Cash advances or the sale of goods or other property will con-
stitute a good consideration for the transfer ; nor is such a pay-
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ment or sale indispensable, as it is equally well settled that the
actual discharge of a precedent debt, or the surrender of prior
collaterals, or a binding agreement to give time for the pay-
ment of a debt then due, will have the same effect. Eiting v.
Vanderlyn, 4 Johns. (N. Y.) 287 ; Morton v. Burn, 7 Ad. & E.
19; Jennison v. Stafford, 1 Cush. (Mass.) 168; Baker v. Walker,
14 Mee. & W. 465; Walton v. Mascall, 18 id. 452; Wheeler
v. Slocum, 16 Pick. (Mass.) 62; Kearslake v. Morgan, 5 T. R.
513.

Examples given by Mr. Justice Story show that the receiv-
ing a note as security for a debt, or forbearance to sue a present
claim or debt, or an exchange of securities, or becoming a
surety, or doing any other act at the request or for the benefit
of the maker or indorser, will constitute a sufficient considera-
tion for a note as well as the payment of money, or the making
of advances, or giving credit, or the discharge of a present
debt, or the performance of work or labor at the request of the
party. Story, Promissory Notes (Tth ed.), sect. 186.

Differences of opinion, however, still exist where the transfer
is made as a collateral security for a pre-existing debt, without
any other consideration than what flows from the nature of
the contract at the time the instrument is delivered, and such
as may be inferred from the relation of debtor and creditor in
respect to the pre-existing debt.

Further argument to show that where negotiable paper is
received in payment and extinguishment of a pre-existing debt
the holder is entitled to protection is quite unnecessary, as the
authorities in support of the proposition, even in this country,
are quite too numerous for citation. Zownsley v. Gamrall,
2 Pet. 170, 182 ; Parsons, Bills and Notes, 221.

Nor is it necessary to add anything to prove that the title of
the holder is good if he took the note outright for goods or
other property sold and delivered to the transferrer of the note
at the time the transfer was made. All this is admitted, or if
not admitted is so fully established by authority as not to re-
quire any further argument in its support. Substantial uni-
formity of judicial opinion exists both in this country and in
England to that extent, but there is still some diversity of
decision in this country upon the question whether the same
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conclusion will follow where the negotiable security is trans-
ferred ac collateral security, without any other consideration
than the delay of payment incident to the transaction and
what flows from the relation of debtor and creditor in respect
to the existing debt and the obligation which the transferee
assumes by the veception of the negotiable instrument before
maturity. Standard decisions of the State courts are referred
to by the defendant where it is held that the title of the
holder under such circumstances is not good. Bay v. Codding-
ton, 5 Johns. (N. Y.) Ch. 54, 59; Coddington v. Bay, 20 Johns.
(N.Y.) 637, 644 ; Stalker v. McDonald, 6 Hill (N. Y.) 93, 95.

Sixty years have elapsed since the commercial rule adopted
and enforced by that series of decisions was first promul-
gated, and yet it does not and never has commanded the
slightest countenance from any court sitting in Westminster
Hall. Earnest differences of opinion existed in that country
among judicial men in respect to the extent of the protection
which the commercial law afforded to a bona fide holder of a
negotiable security against the equities between the antecedent
parties, but there is no authentic evidence that any substantial
diversity of opinion ever arose in the courts of that country
touching the question under consideration.

Partners engaged in business being in want of available
means, the senior member gave his note to a bank to enable
the firm to overdraw their account, and the junior member
gave his note to the maker of the first note for half the amount.
In the course of subsequent transactions the payee of the last
note indorsed it to his creditors as collateral security for a pre-
existing debt. Payment of the note being refused, the holders
sued the maker, who made defence that the plaintiffs were not
bona fide holders ; but the court held otherwise, and rendered
judgment in favor of the plaintiffs, separate opinions being
given by all the justices of the court. Heywood v. Watson, 1 M.
& P. 268; s. ¢. 4 Bing. 496.

Consideration was given for the note in the case of Percival
v. Frampton (2 C., M. & R. 180), but the court unanimously
held that, if the note had been transferred merely as a collateral
security for a previous debt, the plaintiffs might properly be
described as holders for a valuable consideration.
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Holders of a negotiable security transferred before maturity
as a collateral security for a pre-existing debt become parties
to the instrument to such an extent that they assume the re-
sponsibility of making demand and giving the required notice
to fix the liability of the indorser; and it is held that where a
creditor received such a security from the debtor and failed to
make seasonable demand of payment, that his laches as be-
tween himself and his debtor were equivalent to the payment
of the collateral. Peacock v. Purcell, 14 C. B. N. 8. 728;
Taylor v. Williams, 11 Metc. (Mass.) 44.

Proof of frand may defeat the right of the holder in such a
case, but where there is no such proof the settled rule in
England is that a party taking a negotiable instrument as a
collateral security takes it for a sufficient consideration and is
entitled to recover. Poirier v. Morris, 22 Law J. Rep. N. s.
Q. B. 313; s.c. 2 El. & Bl. 89, 104,

Securities of the kind were deposited by the defendant with
the plaintiffs as collaterals for a pre-existing debt, among
which was the check in controversy, and it appeared that the
defendants having failed to pay the debt the plaintiffs brought
an action on the check, the defence being the want of consid-
eration and that the plaintiffs were not holders for value; but
the Court of Exchequer ruled otherwise, and rendered judgment
in favor of the plaintiffs, from which the defendant appealed to
the Exchequer Chamber. Both parties were fully heard in
the appellate tribunal, and the court decided that the title of a
creditor to a negotiable security transferred to him on account
of a pre-existing debt, if received bona fide, without notice of
any infirmity in the title of the debtor, is indefeasible, whether
the instrument is payable at a future time or on demand.
Currie v. Misa, Law Rep. 10 Ex. 153.

Questions of various kinds, it seems, were discussed in the
subordinate court ; but the statement of the justice who gave
the opinion of the court in the appellate tribunal is, that the
argument was addressed almost entirely to the question whether
an existing debt formed of itself a sufficient consideration for a
negotiable security payable on demand, so as to constitute the
creditor to whom it was paid a holder for value; and the court,
Justice Lush giving the opinion, decided that question in the
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affirmative. His reasons for the conclusion are cogent and
satisfactory, and in the course of the opinion he remarked that
“it was not disputed on the argument, nor could it be, that if
instead of a check the security had been a bill or note, payable
at a subsequent date, however short, the plaintiffs’ title would
have been unimpeachable; ” to which he also added, that the
proposition had been established by many authorities, both in
that country and in the American courts.

No attempt was made to controvert that proposition as ap-
plied to bills or notes payable at a future day; but the defend-
ant insisted that inasmuch as the check was payable on demand
the rule did not apply, as there was no consideration, because
it could not be implied that there was any agreement for delay.
Suffice it to say in that regard that the court decided that the
supposed distinetion ¢ had no foundation either in principle or
upon authority,” and proceeded to remark that it does not
follow that the legal element of consideration is entirely absent
where the security is payable immediately.

Forbearance is doubtless a good consideration for the trans
fer of such an instrument; but a valuable consideration in the
sense of the law, as the court remarked in that case, may con-
sist either in some right, interest, profit, or benefit accruing to
the one party, or some extension of time of payment, detriment,
loss, or responsibility given, suffered, or undertaken by the
other.

Call-loans may be regarded as payable on demand, and, inas-
much as the collateral in this case was payable at a future day,
the implication is not an unreasonable one that the arrange-
ment operated as an injury to the holder and as a benefit to
the debtor and pledgor. Such a reason may doubtless have
weight ; but it is by no means certain that it is the true foun-
dation of the title of the holder, as other authorities hold that
a negotiable security transferred for such a purpose is in some
sense a conditional payment of the debt, the condition being
that the debt revives if the security is not realized. Belshaw
v. Bush, 11 C. B. 191-205; G'rifiiths v. Owen, 13 Mee. & W.
58, 64.

Still not satisfied, the defendant in the case (Currie v. Misa)
appealed from the judgment of affirmance rendered in the
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Exchequer Chamber to the House of Lords. Much instrue-
tion is derived in respect to the issue between the parties by
referring to the propositions maintained by the counsel of the
appellant, of which the following are the most important :
1. That there was a total failure of consideration, inasmuch as
the defendant Misa never received any value for his draft
except the four bills which weve dishonored. 2. That the
check in question was not a bill of exchange, nor a promissory
note, nor an order for the payment of money on demand.
8. That the existence of a past debt is not a sufficient consid-
eration for the transfer of the check.

Enough is reported of the arguments for the appellant to
show that nothing was left undone by his counsel in their
power to do to sustain those propositions; but the learned
judges overruled them all, and affirmed the judgment rendered
in the two lower courts. In giving the prinecipal opinion,
Lord Chelmsford said that he entertained no doubt that, as
between the defendant and the depositor of the check, there
was a sufficient consideration, and that the bankers were
holders for value, and he proceeded to remark that the counsel
of the appellant admit that if the judges are of that opinion it
will dispose of the case. All the judges concurred that the
holders were holders for value, and the result was the same as
in the court of original jurisdiction. Misa v. Currie, 1 App.
Cas. 554, 563.

Corresponding views are held in the Queen’s Bench, in the
Court of Appeals, and in the High Court of Chancery. Where
a party by means of a false pretence, or condition which he
does not fulfil, procures another party to give him a note or
acceptance in favor of a third person, to whom he pays it and
who receives it bona fide for value, the Queen’s Bench decided
that the giver remains liable to pay the same, because his
acceptance or transfer of the same imports value prima facie,
and he can only relieve himself from his promise to pay the
holder by showing that he is not a holder for value, or that he
.received the instrument in bad faith, or with notice of its
infirmity,  Watson v. Russell, 3 B. & S. 84, 40.

Two of the justices concurred in that proposition without
any qualification, and the Chief Justice also concurred in the
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same to the extent of the debt of the holder it was pledged to
secure, which is the same rule that Shaw, C. J., with the con-
currence of all his associates, adopted nearly twenty years
earlier.  Chicopee Bank v. Chapin, 8 Mete. (Mass.) 40.

Commercial securities, when transferred to discharge a pre-
existing debt, it is admitted, give the holder a good fitle which
will shut out prior equities; and the Court of Appeals in a
recent case decided that there was no difference in that regard
between past and present consideration to be found in the
books, and held that the transfer of a bill of lading for a valu-
able consideration to a bona fide transferee defeats the right
of stoppage in transitu of the unpaid vendor of the goods,
although the consideration was past and not given at the time
the bill of lading was delivered to the transferee by the lawful
holder. Leask v. Scott, 2 Q. B. D. 376, 380.

Certain bankers pressed their debtors for better security,
and the debtors, having promised to comply with the request,
hypothecated merchandise for the purpose, evidenced by ware-
house certificates, which the debtors agreed to deliver as soon
as they could be procured from the warehouse. They, the
debtors, procured the warrants, but refused to deliver the same,
when the plaintiffs instituted the present suit, to which the
respondents demurred, insisting that the existence of the debt

* is no sufficient consideration for such an agreement. Among

other things, the respondents contended that the allegations of
the bill did not exhibit a transaction where the complainants
promised to abstain from suing their demand for any certain
time ; but the Vice-Chancellor held that the bankers did in
effect give, and that the respondents did receive, the benefit of
some degree of forbearance and benefit that they would not
have obtained if they had not made the agreement, and the
demurrer was accordingly overruled. Alliance Bank v. Broom
4 Cb., 2 Drew. & Sm. 289.

Without more, these authorities are sufficient to show that
there is but one voice upon the subject in the courts of the
parent country, and that they speak to the point with a
degree of unanimity and uniformity well calculated to excite
admiration and to inspire confidence that the rule of decision
is both correct and just. Not only every court, but every




Oct. 1880.] RaiLroap Co. v. NaTioNAL BANK. 49

judge of every court, in that country concurs in the proposi-
tion, that the holder of such a negotiable security before
maturity, as collateral to a pre-existing debt, without notice of
any prior equities, is a bona fide holder for value in the usual
course of business, and that his title to the instrument is good,
and wholly unaffected by any such prior equities between the
antecedent parties. Text-writers everywhere adopt the same
rule, and recognize and commend it as the correct and true rule
of decision.

So, if a bill or note be indorsed as a collateral security, says
Chitty, that is an adequate consideration to enable the party to
sue thereon, though he advanced no new credit on the bill or
note at the time; and he lays down the same rule as to the
receipt of a bill or note in payment of a pre-existing debt.
Chitty, Bills (13th ed.), 74.

In the ordinary course of things, says Mr. Justice Story, the
holder is presumed to be the prima facie holder of such a secu-
rity for value, and he is not bound to give evidence that he
gave any value for it, until the other party establishes the
want or failure or illegality of the consideration, or that the
bill had been lost or stolen before it came to the possession of
the holder. It may then be incumbent on him to show that
he has given value for it, because he ought not, under such cir-
cumstances, to be placed in a better situation than the antece-
dent parties through whom he obtained the instrument. Story,
Bills (4th ed.), sect. 193; Story, Notes (Tth ed.), sects. 195,
196.

A creditor, says Byles, may agree to take a bill as collateral
security for a debt already due, without affecting his present
right to sue for the debt; but, if a creditor elects so to do, he
becomes the trustee to that extent of the debtor, and is bound
to perform the duties of a holder in respect to presentment and
notice of dishonor, and, if he fail to do so, the parties only
liable conditionally are discharged, as no one but the actual
holder can perform those duties. Byles, Bills (5th Am. ed.),
329; Peacock v. Purcell, 32 L. J. 256; s.0.14 C. B. N. s.

Litigated cases often arise where there is a present consid-

eration given for the transfer; and Mr. Daniel regards it as
VOL. XII. 4
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agreed that the holder of the collateral security, in all such
cases, is a bona fide holder for value, if he took the security
without notice of any equities between the antecedent parties,
or if there was any agreement, express or ¢mplied, to give time
of payment of the debt to the debtor ; but he admits that, where
neither of these conditions exists in the case, the question is
one of more difficulty. Those two propositions he supports by
sound reasons and convineing suggestions, and then proceeds to
examine the argument for and against the proposition, that the
same conclusion should be reached even where there is no new
consideration other than what arises from the relation of debtor
and creditor, nor any express agreement to extend the time of
payment. His view is, that the issue in such a case must turn
upon the question whether there is any implied suspension of
the prior debt until the collateral becomes due, and that an
implied agreement is as binding as one expressed in terms, of
which it is supposed no one entertains the least doubt.

Different examples are put by the author, and the proper
presumption in each supposed case is stated; but he finally
comes to the conclusion that, inasmuch as the holder in sucha
case becomes a party to the collateral security, and that he
thereby assumes the burden as such holder of fixing the liability
of the indorser, he is properly to be regarded as a holder for
value, if he took the collateral in good faith and without notice
of any equities between the antecedent parties. 1 Daniel,
Negotiable Securities (2d ed.), sects. 827-830; Blanchard v.
Stevens, 8 Cush. (Mass.) 162, 167; Maitland v. Citizens’ No-
tional Bank of Baltimore, 40 Md. 540, 564.

Three of the theories involved in the controversy are pre-
sented by Mr. Parsons for careful examination: 1. Where ne-
gotiable paper is received in payment of an antecedent debt;
but further discussion of that topic is unnecessary, as it is con-
ceded in this case that the title of the holder in such a case s
as good as if the contents were paid in cash. 2. Where it is
received as collateral security for a pre-existing debt. 3. Where
it is received as collateral security for a debt contracted at the
date of the transfer.

Two objections, as the author states, are usually taken to
each of the last two theories: 1. That, as no new consideration
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is paid by the holder, he is not injured by the impeachment of
Lis title. 2. That such a transfer as is supposed-in either of
the last two cases is not one made in the usual course of busi-
ness.

Transfers of negotiable securities, for the purpose supposed,
are seldom made, except in the execution of some agreement or
understanding, by which the transferrer is to be benefited ; as
by delay or forbearance or further credit, or the giving up of
other collaterals, or the substitution of one collateral for another,
or the promise to forego the means of obtaining other indemnity
or security.

Few cases, it is presumed, arise where the interest of the
debtor is not consulted ; so that, if the rule should be confined
to the cases falling within the abstract theory of such a defence,
the question would cease to be of much importance, nor would
it often be true that, if the title of the holder should be im-
peached, he would be left in as good condition as he was before.
1 Parsons, Bills and Notes, 219.

Debtors are often benefited by delay, but creditors are usunally
sufferers, Transactions of the kind, it is said, are not to be
regarded as transfers made in the usual course of business; but
the court is unable to adopt that conclusion, as the statement
of the learned author is believed to be correct, that a large
part of the use that is made of negotiable paper is as a means
of borrowing money or of securing debts previously contracted.

Bills and instruments of the kind, indorsed in blank or pay-
able to bearer, when transferred to an innocent holder create
the same liability as if indorsed at the time of the transfer.
Where a party executed such a note to take up a prior note,
and his agent delivered it to a third person as collateral secu-
rity for his own pre-existing debt, Shaw, C. J., held that
the holder took a good title as against the maker to the extent
of his debt, but that he could not recover any more than the
amount of his pre-existing debt. Stoddard v. Kimball, 6 Cush.
(Mass.) 469.

Adjudged cases, almost without number, decide that, where
the pre-existing debt is discharged, the title of the innocent
holder is beyond question; but frequent attempt is made to
show that there is a distinction between taking such a note in
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payment of a pre-existing debt and taking it as a collateral
security for such a payment. One whose debt is due, says
Redfield, C. J., must pay it, or become a bankrupt in the com-
merecial sense. If, instead of money, he gives a bill or note,
either on time or at sight, whether this is payment in form or
is given as collateral to his debt, he gains time, and is saved
from the disgrace and ruin consequent upon stopping payment.
Viewed as it may be, the debtor in either case derives the
benefit of an implied understanding that the creditor will not
immediately press for payment, unless the new security proves
unproductive, and, if it does, that the creditor may pursue any
other proper remedy. Difference in form between payment
and collateral security, it was admitted, existed; but the court
unanimously held that there was no difference in principle,
provided the indorsement was unqualified, so as to impose upon
the holder the obligation to conform to the law merchant in
enforcing payment. Atkinson v. Brooks, 26 Vt. 569, 576.

Other State decisions, too numerous for citation, hold that a
party taking a negotiable note in payment of, or as a collateral
security for, a precedent debt, is a bona fide holder for a valua-
ble consideration, and that he is entitled to the same protection
as a holder who receives the same in payment for goods deliv-
ered at the time of the transfer, or one who pays cash for the
instrument when it is delivered. Allaire v. Hartshorne, 21 N.
J. 1. 665; Hamilton v. Vought, 84 id. 187,191 ; Culverv. Bene-
dict, 18 Gray (Mass.), 7, 10; Joknson v. Way, 27 Ohio St. 374,
879; Brush v. Scribner, 11 Conn. 888 ; Guwynn v. Lee, 9 Gill
(Md.), 138.

Even suppose that the title of the plaintiffs is good under the
rule of the commercial law, as understood and administered in
the Federal courts, still it is insisted by the defendants that the
State courts have adopted a different rule in such a case, and
that the State rule of decision is the one applicable in the case
before the court. Both parties are citizens of the same State;
and it must be admitted that if the State rule is applicable in
the case, then the ruling of the Circuit Court is erroneous.
Various arguments were advanced in support of the proposition,
but the one most pressed is that derived from the thirty-fourth
section of the Judiciary Act, which provides that the laws of
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the several States, except where the Constitution, treaties, or
statutes of the United States otherwise require or provide, shall
be regarded as rules of decision in trials at common law in
the comts of the United States, in cases where they apply.
{ Stat. 92.

State laws furnish rules of decision in trials at common law
in the Federal courts, in cases where they apply, which leaves
it plainly to be understood that those laws do not apply in all
cases, and it was early decided that they do not apply to the
process and practice of the Federal courts. Wyman v. Southard,
10 Wheat. 1.

In cases depending on the statutes of a State, and more espe-
cially in those representing titles to land, the court adopts the
construction of the State, where that construction is settled
and can be ascertained. Polk’s Lessee v. Wendell, 9 Cranch,
87, 98.

Where any rule of real property has been settled in the
State courts, the same rule will be applied by this court that
would be applied by them. Jackson v. Chew, 12 Wheat. 153,
162.

Controversies often arise where this court will refuse to
adopt a decision of the State court, as in the construction of a
will, unless it appears that the decision has become, by acqui-
escence, a rule of property in the State. Lane v. Vick, 3 How.
464, 476.

Three decisions from the State courts show that the rule of
decision adopted by the courts of the State at that period sup-
port the views of the defendants, and we regret to say that the
tendency of some of the later decisions in the same tribunals
are in the same divection. Atlantic National Bank of New York
v. Franklin, 55 N. Y. 235.

Such being the fact, it becomes necessary to decide the ques-
tion whether the decisions of a State court compel this court to
apply to the facts of the case a rule of decision, believed to be
in direct conflict with the rule of commercial law. Nearly
forty years have elapsed since this question was first presented
to this court for deecision. Doubts were then entertained
whether the State rule was absolutely settled; but, for the
Purposes of the decision, that point was unconditionally ad-
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mitted Then as now the chief argument in support of the
proposition was that the question was controlled by the thirty-
fourth section of the Judiciary Aect, to which the court re-
sponded, in the first place, by denying that the word “laws,”
used in the section, included the decisions of the local tribunals
within the scope of its meaning. In the ordinary meaning of
language, said Mr. Justice Story, it will hardly be contended
that the decisions of the courts constitute laws, adding that, at
most, they are only evidence of what the law is, and are not of
themselves laws. They are often re-examined, reversed, and
qualified by the courts themselves, whenever they are found to
be either defective or ill-founded or otherwise incorrect.

His views were that the laws of a State are more usually
understood to be the rules and enactments of the legislature,
or long established local customs having the force of laws.
None, 1t is believed, can dissent from that view, and we have
the authority of that opinion for saying that, in all cases prior
to that time, the court had uniformly supposed that the section,
when properly interpreted, was limited in its application to
State laws strictly local, and the construction thereof by the
local tribunals, and to rights and titles to things having a per-
manent locality, such as the rights and titles to real estate, and
other matters immovable and intra-territorial in their nature
and character; that the court had never supposed that the sec-
tion applied, or was designed to apply, to the construction of
ordinary contracts or other written instruments, nor to ques-
tions of general commercial law.

These views were enforced by many other illustrations, and
the court decided —every member of the court but one concur-
ring — that the section, upon its true intendment and construc-
tion, is strictly limited to local statutes and loecal usages, and
that it does not extend to contracts and other instruments of &
commercial nature, the true interpretation and effect of which
are to be sought, not in the decisions of the local tribunals, but
in the general principles and doctrines of commercial jurispru-
dence. Swift v. Tyson, 16 Pet. 1, 18.

Judicial views of a corresponding character were expressed
by Lord Mansfield, as Chief Justice of the King’s Bench, nearly
a century earlier, when he said that the maritime law is not the
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law of a particular country, but the general law of nations.
Luke v. Lyde, 2 Burr., 882.

Mr. Justice Story referred to that case, in support of the
decision of the court, and quoted the celebrated maxim of
Cicero, which, liberally interpreted, is to the effect that mari-
time law is not one thing in one country and another thing in
a different country, nor one thing to-day and another to-mor-
row, but that, in all times and nations, it is immutable and im-
perishable. Translation by Yonge (London, 1853), 860.

Commercial law, says Bouvier, is a phrase employed to
denote the branch of the law which relates to the rights of
property and the relations of persons engaged in commerce.
Persons engaged in commercial adventures, wherever they
may have their domicile, have business relations throughout
the civilized world, from which it results that commercial law
is less local and more international than any other system of
law, except the law of nations.

Codes, laws, and ordinances of other States, says a learned
writer, whether ancient or modern, are received by the courts
with great respect, not as containing any authority in them-
selves, but as evidence of the general law merchant. Where
these are contradicted by judicial decisions, they cease to have
any value in the jurisdiction where the law is decided to be the
other way. Levi (2d ed.), 2.

Authoritative support to the proposition, that the decisions of
the State courts do not control in such a case, is also derived
from other decisions of this court, in which every member of
the court concurred. Carpenter v. The Providence Washington
Insurance Co., 16 Pet. 495, 511.

Insurance against fire in that case was effected by a mort-
gagor, and one of the questions was as to the amount the
insured was entitled to recover. Reported cases from the State
reports were referred to as furnishing the rule of decision.
Responsive to that argument, Mr. Justice Story remarked,
among other things, that the question presented was a question
of general commercial law, involving the construction of an
insurance contract, which is by no means local in its character,
or regulated by any local policy or customs; that the decisions
of the State tribunals are entitled to great respect, but that
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they cannot conclude the judgment of this court in such a case,
and that this court is bound to interpret the instrument accord-
ing to its own opinion of its true intent and objects.

Equally decisive views have often been expressed by this
court in other cases, of which one deserves special notice,
Preliminary to the point decided, the court very properly ad-
mitted that the Federal courts will pay due regard to the laws
of the States and their construction by the State tribunals;
but the court decided, Mr. Justice Harlan giving the opinion,
that this court is not bound by the decisions of the State courts
in determining a question of general commercial law; that
such is the established doctrine of the court, so frequently an-
nounced as not to require any extended citation of authorities
in its support. Oates v. National Bank, 100 U. S. 239 ; Amus
v. Smith, 16 Pet. 803, 814; Conkling’s Treatise (5th ed.),
140.

Argument to show that the decisions of this court referred to
contradict the decisions of the State court upon the matter in
decision is quite unnecessary, as that is admitted. Nor is it
correct to suppose that the leading case, contradicting the views
of the State court, is unsupported to its full extent by other
decisions of this court. Instead of that, the doctrines of that
case were directly and fully reaffirmed in the following case,
decided more than twelve years later. Watson v. Tarpley, 18
How. 517.

State legislation, as shown in that case, had prescribed regu-
lations in respect to the protest of bills of exchange, and notice
of their dishonor repugnant to the requirements of the law
merchant ; and this court held that the State regulations were
not operative, and that the payee or indorsee of the bill, in
spite of the State law, might enforee his rights in the Federal
court, as defined and recognized by the decisions of this court.
Reference was there made to the sentiments expressed by Lord
Mansfield, that the maritime law was not the law of one coun-
try only, but of the commercial world ; and the court decided
that the commercial law was not circumscribed within any
local limits, and that citizens resorting to the Federal tribunals
for the ascertainment of their rights might well claim the
benefit of the rules of the general commercial law. Six of the
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justices of the court, including the Chief Justice, held the same
views in the still later case, to which special reference is made.
Goodman v. Stmonds, 20 How. 343, 871.

Collaterals, previously held in that case, had been surrendered
when the new arrangement was made, and the evidence showed
an agreement for forbearance; and the court, in order to pre-
vent a dissent, rested the case, so far as respected the question
of consideration, upon those special facts; but it is deemed
proper to state that two-thirds of the court entirely approved
of the views of Mr. Justice Story, as expressed in Swift v. Tly-
son, and in his valuable works upon bills of exchange and prom-
issory notes. Confirmation of the proposition that his views in
that decision are correct is also derived from a note appended
to the text of the third volume of Kent’s Commentaries, by
the dist'nguished author, in which he says that he is inclined
to concur in that decision as the plainer and better doctrine.
3 Kent, Com. (12th ed.) 81; Cooley, Const. Lim. (4th ed.)
18.

State decisions, in respect to titles to real estate and transfers
of property, usually furnish the rule of decision in the Federal
courts, by virtue of the before-mentioned provision of the
Judiciary Act; but the established practice is, that it does not
apply, except in matters of a strictly local character ; that is
to say, to the positive statutes of the States and the interpre-
tations of the same by their own tribunals, including rights and
titles to things having a permanent locality, such as real prop-
erty, and that it does not extend to questions of general com-
mercial law, from which it follows that where an y controversy
arises as to the liability of a party to a bill of exchange, prom-
issory note, or other negotiable paper, in one of the Federal
courts, which is not determined by the positive words of a State
statute, or its meaning as construed by the State courts, the
Federal courts will apply to its solution the general principles
of the law merchant, regardless of any local decision. 1 Daniel,
Neg. Inst. (24 ed.) sect. 10.

Transactions of a commercial character extend throughout
the civilized world, and it is well known that they are chiefly
conducted through the medium of bills of exchange and other
negotiable instruments, Uniformity of decision is a matter of
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great public convenience and universal necessity, acknowl-
edged by all commercial nations. Should this court adopt a
principle of decision which when carried into effect would
establish as many different rules for the determination of com-
mereial controversies as there are States in the Union, it would
justly be considered a public calamity, as it must necessarily
depreciate our negotiable securities in all the foreign markets
of the world where our merchants have commercial transac
tions.

Stable and immutable rules are necessary to give confidence to
those who receive such securities in the usual course of business,
when indorsed in blank, or made payable to bearer, so that if
such a bill or note is made without consideration, or be lost or
stolen, and afterwards be negotiated for value to one having
no knowledge of such facts, in the usual course of business,
his title shall be good, and he shall be entitled to collect the
amount.

Uniformity of decision in such cases is highly desirable, and
these observations ave sufficient to show that nothing is want-
ing to accomplish that great object but the concurrence of a
few more of the State courts, of which none are more to be
desired than the courts of New York and Pennsylvania. Itis
hoped that they will concur at no distant day.

For these reasons the conclusion is that the judgment should
be affirmed.

MR. JusticE BRADLEY. I concur in the judgment ren
dered in this case, and in most of the reasons given in the
opinion. But, in reference to the consideration of the transfer
of the note as collateral security, I do not regard the obliga
tion assumed by the indorsee (the bank), to present the note
for payment and give notice of non-payment, as the only, or
the principal, consideration of such transfer. The true consid
eration was the debt due from the indorsers to the indorsee
and the obligation to pay or secure said debt. Had any other
collateral security been given, as a mortgage, or a pledge.Of
property, it would have been equally sustained by the consid-
eration referred to; namely, the debt and the obligation to
pay it or to secure its payment. If the indorsers had assigned
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a mortgage for that purpose, the title of the bank to hold the
mortgage would have been indubitable. In that case prior
equities of the mortgagor might have prevailed against the
title of the bank; because a mortgage is not a commercial
security, and its transfer for any consideration whatever does
not cut off prior equities. But the bona fide transfer of com-
mercial paper before maturity does cut off such equities ; and
every collateral is held by the creditor by such title and in
such manner as appertain to its nature and qualities. Security
for the payment of a debt actually owing is a good considera-
tion, and sufficient to support a transfer of property. When
such transfer is made for such purpose, it has due effect as a
complete transfer, according to the nature and incidents of the
property transferred. When it is a promissory note or bill of
exchange, it has the effect of giving absolute title and of cut-
ting off prior equities, provided the ordinary conditions exist
to give it that effect. If not transferred before maturity or in
due course of business, then, of course, it cannot have such
effect. But I think it is well shown in the principal opinion
that a transfer for the purpose of securing a debt is a transfer
in due course. And that really ends the argument on the
subject.

NATIONAL BANK ». DAYTON.

A, being indebted to B., proposed, in consideration of a further loan of money, to
deliver, in payment of both sums, a certain quantity of wood at a stipulated
price per cord. B. accepted the proposal, C. agreeing to receive the wood
from him at that price. The loan was made, and A., pursuant to the agree-
ment of the parties, delivered the wood upon the premises of C. Held, that
AJs title passed by that delivery, and that the wood was not subject to levy
under executions thereafter issued by his creditors.

ERROR to the Supreme Court of Wyoming Territory.

'_I‘he facts are stated in the opinion of the court.

Mr. Sanmuel Shellabarger and Mr. Jeremiah S. Wilson for the
plaintiff in error,

Mr. Wiltiam A. Maury for the defendant in error.
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Mgr. JustiCE HARLAN delivered the opinion of the court.

This was replevin by the Wyoming National Bank against
Thomas J. Dayton. The latter, as sheriff of Albany County,
Wyoming Territory, had, by virtue of several attachments
against the property of one W. S. Bramel, levied upon a num-
ber of cords of wood. The bank, claiming to be the owner of
the wood at and before the time when the writs were issued
and levied, brought this action to recover it, and damages for
the detention thereof.

In the court of original jurisdiction a verdiet was returned
in favor of the defendant, and judgment thereon entered.
From the judgment of affirmance by the Supreme Court of
the Territory the present writ of error is prosecuted.

Upon the question of the ownership of the wood, at the date
of the respective levies, the evidence was conflicting, and pre-
sented a case peculiarly within the province of the jury to
determine, under proper guidance as to the law governing it.
Without attempting to set forth the whole case, it is sufficient
to remark that there was evidence to establish the following
facts: —

Bramel was engaged in the business of bringing wood down
the Big Laramie River to Laramie City. He had a contract
with the Union Pacific Railroad Company for the delivery to
it, at its yard in that city, by a specified date, of five hundred
cords of wood at 85 per cord. In the necessary preparations
for that engagement, he had, prior to Oect. 30, 1873, received
from the bank about $2,100, which its president testified had
been advanced to him at different times on this same wood.
For these advances the bank held his notes. On the day last
named he applied to the president of the bank for a further
advance of money. His application was denied. He then
proposed that the bank should buy all the wood he had, some
of which was then in the yard of the company, but not received
by it, some on the bank of the river, and some in the river.
This proposition was at first declined; but, after further con-
versation between him and the president of the bank, it was
agreed that the bank should take the five hundred cords at 8
per cord, to be paid for in the debt of $2,100, then held by the
bank, and $400 in cash, upon the condition that the company
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would receive the wood from the bank upon like terms. It was
a part of the arrangement that Bramel should, in that event,
put the wood into the yard of the company, and use the $400
for that purpose. In order to ascertain whether the company
would assent to this arrangement, the bank cashier and Bramel,
by direction of the president of the bank, visited Mr. Shank-
land, who had the control of all such business for the company.
They returned together and reported that Shankland approved
the arrangement, and would make out the vouchers for the
wood to the bank. The cashier then paid $400 to Bramel,
taking his note therefor, bearing interest at three per cent per
month ; and the latter went on putting the wood into the yard
of the company. He had delivered at that place about three
hundred and seventy-five cords, and had a few cords on the
river-bank, when it was all seized by the defendant in error,
under the attachments against Bramel’s property. None of
the wood had then been actually received by the company.
Bramel’s notes, to which we have referred, were held by the
bank at the commencement of this action. They were taken,
as the bank claimed and proved by its president, more as
memoranda than anything else, and had not been surrendered
to Bramel because he had not called at the bank for them.
Such was, substantially, the case of the bank. We do not
say that the jury should have found that it was made out, even
by a decided preponderance of the evidence, but only that there
was evidence tending to show that the contract and acts of the
parties were such as the foregoing statement sets forth.
Looking at the case in the light of these facts, it seems that
the transaction between the bank and Bramel was something
more than a mere agreement as to the disposition of the money
to be obtained from the company. It constituted a sale to the
bank of all the wood which he delivered at the yard of the
company. The absolute title to it passed to the bank upon his
depositing it there, with the intention or for the purpose of
C?mpleting the sale. Nothing more remained to be done by
him.  His contract bound him to deliver the wood, not to the
company, but at its yard only. In legal contemplation, it then
came into the possession and control of the banlk, and was not
thereafter subject to be reached by his creditors, upon the mere
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ground that the title had not passed, or that a complete delivery
had not been made. The delivery in execution of the contract,
at a specified place not belonging to him, was such as accorded
with the nature of the property. When placed in the yard of
the company, in pursuance of the agreement, the acts of the
parties united with the previous verbal contract, resulting in a
consummated obligatory agreement, depriving the seller of all
further control of the property, and putting it under the exclu-
sive dominion of the buyer, with a perfected title thereto.

From that moment, the indebtedness of the seller to the bank
to the extent of the contract price of the wood actually delivered
at the designated place was discharged, and the property was
thenceforward at the risk of the buyer. Actual manual pos
session of the bank by its agents was, under the circumstances
and regarding the nature of the property, both impracticable
and unnecessary to a complete delivery. These conclusions are
abundantly sustained by authority. Benjamin, Sales, bk. 1,
pt. 2, p. 184; Hilliard, Sales, c. 7, pp. 124-130; Browne, Stat-
ute of Frauds, ¢. 15, p. 323.

The instructions were not in accordance with these views.
The court failed to state distinctly and clearly the principles of
law by which the jury were to be governed. Taking all the
instructions together, it is evident that the deposit of the wood
at the yard of the company, in pursuance of the previous
agreement between the bank and Bramel that it should be put
there for ultimate delivery to the company, was not regarded
by the court as such a change of possession as would, in law,
pass the title to the bank as against the creditors, whose attach-
ments were subsequently issued and levied.

That we do not misinterpret the instructions is quite clear,
from the opinion of the Supreme Court, which declared that
¢ the record shows that the full and absolute control and pos-
session of the same was publicly and privately retained by
Bramel, after the alleged unconditional sale.” In view of
the pleadings and evidence this could not be the case, unless the
court below not only disregarded the evidence in behalf of the
bank, but was, further, of opinion that the delivery of the wood
at the yard was insufficient to pass the title, and change the
control and possession of the property from the seller to the
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buyer. But that position, as we have seen, is unsound both
upon principle and authority. We repeat that, if Bramel
agreed to sell and the bank agreed to buy the wood at a fixed
price per cord, the seller to remove the wood from the river and
put it in the yard of the company, for sale or delivery to the
latter by the bank, which was to receive the vouchers, and if
the wood was so deposited in pursuance of that sale and agree-
ment, then, in legal contemplation, the title and possession of
the property passed to the bank from the moment it reached
the yard. If after being placed there and before its receipt
by the company the wood had been destroyed or stolen, the
loss would have been that of the bank. Itis immaterial, under
the circumstances, that the company had not, when the attach-
ments were levied, expressly or formally recognized the bank’s
ownership of the wood.

Some stress was laid upon the fact that the bank took the
note of Bramel for the $400 advanced to him. That act, it is
claimed, was inconsistent with the theory of an absolute pur-
chase by the bank. There was, however, evidence conducing
to show that the bank took the note by way only of precaution,
and to meet the possible contingency of the non-delivery of the
wood at the yard of the company. But it was for the jury to
say what weight should be given to that fact in determining,
upon the whole case, whether there was an actual sale of the
wood, or only an agreement as to the disposition of the pro-
ceeds after it should be received by the company.

The judgment will be reversed, with directions to require
the judgment of the court of original jurisdiction to be set
aside and a new trial granted, and for such further proceedings
as may be in conformity with this opinion ; and it is

So ordered.




64 Unirep STATES v. PECE. [Sup. Ct.

UNITED STATES v. PECK.
Preck v. UNITED STATES.

1. Parol evidence of the surrounding circumstances is admissible to show the
subject-matter of a contract.

2. The conduct of one party to a contract which prevents the other from per
forming his part is an excuse for non-performance.

ApPEALS from the Court of Claims.

Peck, the claimant, entered into a contract with the proper
military officer to furnish and deliver a certain gquantity of
wood and hay to the military station at Tongue River, in the
Yellowstone region, on or before a specified day. He furnished
the wood, but failed to furnish the hay, which was furnished
by other parties at an increased expense. The accounting
officers of the government claimed the right to deduct from
the claimant’s wood account the increased cost of the hay.
Whether this could lawfully be done was the principal ques-
tion in the cause.

The court, upon an examination of the contract and of the
surrounding circumstances of the case, were of opinion that
the contracting parties, in stipulating relating to hay, contem-
plated hay to be cut in the Yellowstone valley, and specially
at the Big Meadows near the mouth of Tongue River, — which
was, indeed, the only hay which the claimant could have pro-
cured within hundreds of miles, and which it was known he
relied on. The government officers, fearing that the claimant
would not be able to carry out his contract, and it being abso-
lately necessary that the hay should be had, allowed other
parties to cut the hay at Big Meadows, and therewith to sup-
ply the Tongue River station. The claimant complained of
the double injury : first, of giving the hay which he relied on
to other parties; and, secondly, of charging him for the in-
creased expense of getting it. The question was whether the
surrounding circumstances could be taken into consideration
in the claimant’s excuse, although the contract made no mem
tion of the source from which he was to procure the hay to be
supplied by him to the government.
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Mr. Assistant Attorney-Greneral Smith for the United States.
Mr. Jokn B. Sanborn, contra.

Mr. JusTICE BRADLEY, after stating the case, delivered the
opinion of the court.

We think that the facts of the case clearly bring it within
the rules allowing the introduction of parol evidence: first, for
the purpose of showing, by the surrounding circumstances, the
subject-matter of the contract, namely, hay to be cut and gath-
ered in the region where it was to be delivered; secondly, for
the purpose of showing the conduct of the agents of the de-
fendants by which the claimant was encouraged and led on to
rely on a particular means of fulfilling his contract until it was
too late to perform it in any other way; and then was pre-
vented by these agents themselves from employing those means.
The supply of hay which he depended on, and which under
the circumstances he had a right to depend on, was taken away
by the defendants themselves. In other words, the defendants
prevented and hindered the claimant from performing his part
of the contract.

That the subject-matter of a contract may be shown by parol
evidence of the surrounding circumstances, see Bradley v.
Washington, Alexandria, § Georgetown Steam Packet Co., 13
Pet. 89 ; Thorington v. Smith, 8 Wall. 1; Maryland v. Railroad
Company, 22 id. 105 ; Reed v. Insurance Company, 95 U. S.
23; 1 Greenl. Evid., sect. 277; Taylor, Evid., sect. 1082
And that the conduct of one party to a contract which prevents
the other from performing his part is an excuse for non-per-
formance, see Addison, Contracts, sect. 326 ; Fleming v. Gilbert,
3 Johns. (N. Y.) 527. In the case last cited, the defendant
was sued on a bond obliging him by a certain time to procure
and cancel a mortgage of the plaintiff and deliver the same to
him. The defendant was allowed to prove by parol that he
procured the mortgage, and, having inquired of the plaintiff
what he should do with it, was directed to place it in the hands
of a third person. This was held to be an excuse for not hav-
%ng fully performed the condition. Judge Thompson said: « It
8 a sound principle that he who prevents a thing being done

shall not avail himself of the non-performance he has occa-
VOL. X1I. b
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sioned. Had not the plaintiff dispensed with a further com
pliance with the condition of the bond, it is probable that the
defendant would have taken measures to ascertain what steps
were requisite to get the mortgage discharged of record, and
would have literally complied with the condition of the bond.”
So when A. gave to B. a bond to convey certain premises, but
they subsequently agreed by parol to rescind the contract, and
A. thereupon sold the premises to a third person, it was held
that though the bond was not cancelled or given up, nor any of
the papers changed, yet by the parol agreement and the acts
of the parties under it the bond was discharged. Dearborn v.
Cross, T Cow. (N. Y.) 48; and see 2 Cowen & Hill’s Notes to
Phillips on Evid., 605. The principle involved in these cases

is applicable to the present.
Judgment affirmed.

Nore.— The other points involved in the foregoing case were of minor
importance, and, at the suggestion of the justice who delivered the opinion, are
omitted.

CASEY v. ADAMS.

Actions, local in their nature, may be maintained in the proper State court
against a national banking association in a county or a city other than that
where it is established.

ERROR to the Supreme Court of the State of Louisiana.

This was a proceeding instituted in the Fifteenth Judicial
District Court, parish of La Fourche, Louisiana, by Adams &
Co., against sundry parties, among whom was Nicholas Ww.
Casey, receiver of the New Orleans Banking Association, which
was organized under the act of Congress and established at
New Orleans.

It appears that, by virtue of executory process issued out of
that court, a certain parcel of land in the parish, wheren
Adams & Co. held a mortgage, was sold, they becoming the
purchasers for less than their debt. ¢ The sheriff refused to
complete the adjudication ” unless they paid certain mortgage
claims of the banking association and other creditors. Adams
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& Co. then obtained a rule against the creditors, the sheriff
and the recorder to show cause why the mortgages appearing
in the names of the creditors should not be cancelled and
erased, and upon the sheriff further to show cause why he
should not « complete the adjudication” and put the purchas-
ers in possession.

(Casey alone appeared. He pleaded to the jurisdiction upon
the ground that a national bank cannot be sued in a State
court, except in the county or parish in which it is located,
and that its rights cannot be determined on a rule to show
cause.

The court made the rule absolute, and the Supreme Court,
on appeal, affirmed the judgment. Casey thereupon removed
the case here.

Mr. Charles Case, My. John D. Rouse, and Mr. William Grant
for the plaintiff in error.
Myr. Thomas J. Durant and Mr. Charles W. Hornor, contra.

Mr. Cuier JusTicE WAITE delivered the opinion of the
court.

The Federal question in this case is whether a national bank
can be sued in a State court in a local action in any other
county or city than that where the bank is located. By sect.
5198, Rev. Stat., it is provided that *suits, actions, and pro-
ceedings against any association under this title [The National
Banks] may be had in any circuit, distriet, or territorial court
of the United States held within the district in which such
association may be established, or in any State, county, or
municipal court in the county or city in which said association
is located, having jurisdiction in similar cases.” This, we
think, relates to transitory actions only, and not to such actions
as are by law local in their character. Sect. 5136 subjects
the banks to suits at law or in equity as fully as natural per-
sons, and we see nowhere in the Banking Act any evidence of
an i_ntention on the part of Congress to exempt banks from the
ordinary rules of law affecting the locality of actions founded
on .100211 things. The distinction between local and transitory
actions is as old as actions themselves, and no one has ever
Supposed that laws which prescribed generally where one
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should be sued, included such suits as were local in their char-
acter, either by statute or the common law, unless it was ex-
pressly so declared. Local actions are in the nature of suits in
rem, and are to be prosecuted where the thing on which they
are founded is situated. To give the act of Congress the con-
struction now contended for would be in effect to declare that
a national bank could not be sued at all in a local action where
the thing about which the suit was brought was not in the
judicial district of the United States within which the bank
was located. Such a result could never have been contemplated
by Congress.

The proceeding in this case was clearly local in its nature,
It related to property in the parish of La Fourche, which had
been seized and sold under process from the District Court of
that parish. The proceeds of the sale were in that court, and
could not be distributed until ““a conflict of privileges” arising
between creditors was settled. No personal claim was made
against the bank. Nothing was wanted except to “class the
privilege ” of the bank on the property seized  according to
its rank.” Whether, under the laws of Louisiana, the form of
proceeding instituted for that purpose was appropriate, is not
a question for us. The decision of the Supreme Court of the

State as to that matter is conclusive.
Judgment affirmed.

Kirx ». HaMILTON.

1. In 1859, M. & Co., judgment creditors of A., filed their bill in the Circuit
Court of the District of Columbia, against him and others, setting forth
that he had, without consideration and with intent to defraud his creditors,
conveyed to the other defendants his real estate in that district. It was
adjudged, May 30, 1860, that certain lots of ground be sold by a trustee to
pay M. & Co. and such other creditors as might come in according to the
practice of the court. The trustee subsequently reported that, having sold
a part of the lots and realized more than sufficient to pay M. & Co., he bad
discontinued the sale. His report was confirmed Nov. 28, 1862. An order
of the court, Nov. 14, 1863, recites that certain other creditors of A. had
filed petitions in support of their claims, and directs that he being thfzﬂ 4
non-resident, notice of the character and object of the petitions be given
him by publication. Publication was made accordingly, and the defend:
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ants failing to appear, the bill was taken as confessed. The case was
referred to an auditor, who reported that the claims were in excess of the
proceeds of the sale remaining in the hands of the trustee. His report was
confirmed. Thereupon the trustee, without any order other than that
entered May 30, 1860, proceeded to sell the remainder of the lots to B. for
$950. The sale was confirmed, and the cause referred to an auditor to
state the accounts of the trustee and report a distribution. A. appeared
before the auditor and objected to the allowance of the simple-contract
debts. The report of the auditor was confirmed, and the lots were con-
veyed by the trustee’s deed bearing date Dec. 14, 1865, to B., who entered
thereon, and made improvements to the value of $4,000. A., who then re-
sided upon a lot adjoining the premises, asserted no claim to them except
as to three feet for an alley, and he afterwards admitted that even in
regard to that part he was mistaken. A., Dec. 21, 1872, claiming that the
trustee’s sale was void and passed no title, and having obtained a deed
from the party to whom he had in trust previously conveyed the lots so
purchased by B., brought ejectment against the latter. Ifeld, that, without
affirming that the sale to B. was valid in the absence of a special direc-
tion by the court to the trustee to sell after the first order bad been exe-
cuted, A’s failure to object to its validity and apply to the court to set
it aside, and his not asserting any title to the premises although he had
knowledge that B., claiming them under a judicial sale confirmed by a
court of general jurisdiction, was expending money and making improve-
ments thereon, constituted an equitable estoppel which precludes the main-
tenance of the action.
2. Dickerson v. Colgrove (100 U. 8. 578) cited and approved.

ErRoR to the Supreme Court of the District of Columbia.

This was an action of ejectment, brought Deec. 21, 1872, by
George E. Kirk against Charles O. Hamilton and Catherine
Hamilton, to recover parts of lots 7 and 9 in square 437 in the
city of Washington. The defendants pleaded not guilty. A
verdict was returned in their favor, and, a new trial having
been refused, judgment was entered on the verdict. Kirk sued
out this writ.

Six bills of exceptions were taken by Kirk. The nature and
scope of the questions thereby raised will be understood from a
statement of the principal facts appearing in the record of a
suit in equity, commenced in the year 1859 by D. W. Moore
& Co., in the Circuit Court for the District of Columbia,
against him, Walter Lenox, Henry Naylor, Richard II. Clarke,
A. Austin Smith, Hugh B. Sweeney, John Robinson, Major
Garnett, John H. Goddard, Jr., Job W. Angus, Charles Stott,
and William S. Martin, in order to obtain satisfaction of sev-
eral unpaid judgments against him, amounting to less than
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$200, previously rendered in favor of the complainants by jus-
tices of the peace.

The bill alleged that the complainants did not know of any
property belonging to Kirk upon which execution could be
levied ; that he was the owner of a large amount of real estate
in Washington, which he had conveyed for the purpose of
hindering, delaying, and defrauding them in the recovery of
their judgment debts, to wit, lot 78 in the subdivision of square
No. 465, and parts of lots 7, 9, 10,11, and 12 in square No. 437;
that by deed of August, 1853, he conveyed part of lots 7 and 9
to the defendants Lenox and Naylor, in trust to secure the
Washington Building Association the sum of money therein
mentioned ; that by deed of March 24, 1836, he conveyed a
portion of the same lots to the defendants Clarke and Smith,
in trust to secure the defendant Sweeney in the payment of a
promissory note for $1,600; that by deed of April 14, 1854, he
had conveyed parts of lots 10 and 12 in square 437 to the de-
fendant Robinson, in trust to secure the defendant Garnett in
four promissory notes of $131.25 each ; that by deed of Oct.
13, 1854, he had conveyed the west half of lot 11 in square 437
to the defendant Goddard, in trust to secure the defendant
Angus in the payment of a promissory note for $500; that it
was provided in the deeds that if the several debts respectively
mentioned therein were not paid at maturity, then the several
parcels of ground thereby conveyed should be sold, and the
balance remaining after satisfying the several debts to be paid
to Kirk ; that Kirk had purchased of one William S. Martin
lots 43, 44, 45, and 46 in square 465, and for the purpose of
defrauding, hindering, and delaying his trustees had caused the
latter, by deed of April 22, 1858, to convey the same to him,
as trustee for his wife and children ; that the several pieces of
property largely exceeded in value the debts secured thereby,
and that if the debts were genuine and still unpaid (which was
denied), then the interest of Kirk therein was liable in equity
for the payment of the judgments, aftet satisfying any sums
due on the debts described in the conveyances.

The bill further alleged that on 22d March, 1856, Kirk, for
the pretended consideration of $4,000, conveyed to the defend-
ant Stott, his heirs and assigns, lot 78 in subdivision of square
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465, and parts of lots 7, 9, 10, 11, and 12 in square 4373 that
the deed was purely voluntary and with the intent to defraud
and delay the creditors of Kirk ; and, in any event, if a consid-
eration passed, it was upon a secret trust to reconvey to Kirk
whenever the sum of $4,000 was repaid.

It also alleged that the several deeds were duly recorded,
and prayed that the deed from Kirk to Stott be declared null
and void as against the complainants, and that the parcels of
ground mentioned in the several conveyances be sold for the
payment, ‘first, of such sums as were shown to be due on
account of debts, and next, of the amount or amounts due to
complainauts on their judgments, and the costs ” of suit.

Special interrogatories to the several defendants were em-
bodied in the bill.

On 21st November, 1859, summons was issued, and returned
28th November, 1859, as served on all the defendants except
Garnett and Martin.

At the May Term, 1860, a decree was, for want of an appear-
ance and answer at rules, entered pro confesso against all of the
defendants, except Garnett and Martin. It ordered that parts
of lots 7 and 9 in square 437, and lot 78 in subdivision of
square 465, ¢ be sold, or so much thereof as may be necessary,
for the payment of said complainants’ claim and others who
may come in as creditors of the said George E. Kirk by peti-
tion, in the manner and form required by law and the practice
of the court, and that Edward C. Carrington be and is hereby
appointed trustee to make such sale,” &e.

After advertisement, as required by the decree, the trustee
sold lot 78, with improvements, for $1,480. In his report of
sale he says: ¢« Your trustee, having sold sufficient property to
pay and satisfy the claims provided for in said bill and decree,
discontinued the sale of the other property mentioned in said
proceedings.”

On 28th October, 1862, the report of sale, no exception there-
to having been filed, was confirmed, and the cause referred to
the auditor to state the trustee’s account and make distribution
of the fund realized. After satisfying the claims of Moore &
Co. and costs of suit, there was left a surplus in the trustee’s
hands of $1,008.52.
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In an order entered Nov. 14, 1863, it is recited that certain
creditors of Kirk had filed petitions, seeking the payment of
numerous judgments and claims against him. Ubpon the ground
that he was a non-resident living beyond the jurisdiction of the
court, an order was made that notice of the character and object
of the petitions be given him by publication, for six weeks,
warning him to appear in person or by solicitor, on or before
the second Monday of January, 1864, “at rules to be held
in the clerk’s office ” of the court, otherwise the petitions and
claims would be taken as confessed against him. Due proof of
publication of that order was filed Jan. 28, 1864. On 2d Feb-
ruary, 1864, this order was entered: ‘ It appearing to the clerk
that the defendants Geo. E. Kirk, Walter Lenox, Henry Nay-
lor, R. H. Clarke, A. A. Smith, H. B. Sweeney, John Robinson,
J. H. Goddard, Jr., Job W. Angus, and Charles Stott have
failed to appear and answer in this suit, it is, this second day
of February, 1864, on motion of A. Lloyd (by Fred. H. Nor-
ton), solicitor for complainants, ordered by the clerk that the
bill and the matters thereof be taken for confessed against the
above defendants.”

By an order of the 12th of February, 1864, the cause, with
the said petitions and claims, was referred to the auditor of the
court, with instructions to state the trustee’s account and make
distribution of the balance of the fund in his hands. A report
of distribution was made showing that judgments and claims
were proven in excess of the funds remaining in the trustee’s
hands upon the sale of lot 78. His report of distribution was
approved April 9, 1864.

Thereupon the trustee, Carrington, without any further
order, and by virtue of the original decree of May 30, 1860,
advertised, and on the 19th of April, 1864, sold at public auc-
tion, the demanded premises, being the parts of lots 7 and 9
described in the bill, to Charles O. Hamilton for $950. The
sale was subsequently confirmed, and by an order of Dec. 12,
1864, the cause was referred to the auditor to state the ac-
counts of the trustee and report a distribution. In his report
the auditor says: * Pending this last reference of December,
1864, and before the case was confirmed, Kirk returned from
the South, and has appeared by Mr. Laskey, his counsel, upon
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this reference. The simple-contract debts are not admitted by
him, but he states that he has offsets in bar against some if not
all of them.” ~Appended to the auditor’s report there is the
following paper : ¢ The defendant Kirk does not admit the sim-
ple-contract debts, but contests the same, and requires the said
claims before they be allowed by the auditor to be established
by competent proof. R. H. Laskey, atty. for deft.” The
report was confirmed Feb. 5, 1865, and the purchase-money
having been paid, Carrington, the trustee, by his deed of Dec.
14, 1865, conveyed the premises to Hamilton, who thereupon
went into possession. The remaining facts are stated in the
opinion of the court.

Mr. Albert Pike and Mr. Luther H. Pike for the plaintiff in
error.

Myr. Richard T. Merrick and Mr. Martin F. Morris, contra.

MR. JusticE HARLAN, after stating the case, delivered the
opinion of the court.

It appears from the first bill of exceptions that, upon the trial
of the cause, the plaintiff, to maintain the issue joined, gave
evidence to the jury tending to prove title in himself to the
land in dispute, as well as his actual possession of the premises
under that title ; that he had fully discharged the indebtedness
secured by the two deeds of trust executed, one to Lenox and
Naylor, and the other to Clarke and Smith ; that Charles Stott,
on the 14th of May, 1872, reconveyed to him all that portion of
the premises which, on the 22d of March, 1856, he had con-
veyed to Stott; that he had never made nor authorized any
other conveyances than those just named. He also introduced
a deed from Carrington, as the supposed trustee in the case of
Moore § Co.v. Kirk, §e.,at the same time, however, denying
its validity, and avowing that it was introduced subject to his
exceptions reserved, and to be thereafter presented, as to its
sufficiency in law to prove title in the defendants or either
of them. It was admitted by the court subject to those excep-
tions. The plaintiff further gave evidence to prove that defend-
anis were in possession of the premises at the commencement
of the action, and then rested.

The bill of exceptions then shows that defendants, to sustain
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their defence, and to prove title out of the plaintiff, offered to
read in evidence the record of the equity suit of Moore ¢ (b,
v. Kirk, &e. Plaintiff insisted that the record of that suit was
insufficient in law to maintain the issue on defendants’ behalf,
or to show title in them, and asked the court to inform the jury
that it should not then be admitted in evidence, except subject
to his exceptions as to its sufficiency in law, to be thereafter
presented to the court pending the further trial of the cause.
The record was so admitted. The defendants, further to main-
tain their defence, and to prove title in themselves, offered to
introduce testimony tending to prove that, at the time of the
purchase of the premises at the sale made by Carrington, trustee,
in the suit of Moore & Co. v. Kirk, &c., the only improvement
thereon was a two-story four-room brick house, and that, about
the year 1868, the defendants erected an extensive building on
the property, at a cost of some $4,000; that when they began
such building, and for some time thereafter, the plaintiff Kirk
resided on the adjoining premises; that during all that time he
well knew of sald improvements, made no objection thereto,
and asserted no claim to the property, except the west three
feet thereof, adjoining his ground, and which he claimed as
an alley, and, even as to such portion, he subsequently n-
formed the witness he was mistaken; and, lastly, that the
plaintiff, though residing in the city of Washington ever since
about the year 1865, never, to defendants’ knowledge, until the
commencement of this action, asserted any claim to the prem
ises in dispute.

At that stage of the trial the plaintiff interposed and asked
the court to inform the jury that the testimony thus offered, in
reference to defendants putting improvements on the premises,
was inadmissible in law, and that such issue ought to be found
for the plaintiff. The court ruled that the testimony was ad-
missible, to which plaintiff excepted. The defendants then
gave the said testimony in evidence to the jury, who rendered
a verdict against the plaintiff upon the issue set forth by the
first bill of exceptions.

The remaining bills of exceptions present, in different forms,
the general question whether the sale by Carrington, as trusteeé
on the 19th of April, 1864, was or was not, upon the face of the
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record of Moore § Co. v. Kirk, §c.,a merenullity. Ttsvalidity is
assailed by the plaintiff on various grounds, the most important
of which seem to be: 1. That as Moore & Co. sued in their
own behalf only, and not for the benefit of themselves and other
creditors, the jurisdiction and power of the court was exhausted
by the first sale (of lot No. 78), which raised an amount
largely in excess of the claims for which Moore & Co. sued.
2. That the utmost which the court, upon the pleadings, could
do, was to distribute such excess among the other creditors of
Kirk who should appear, in proper form, and establish their
claims. 8. That the court was entirely without jurisdiction to
make a second order of sale, and did not assume to exercise any
such power. 4. That the second sale by Carrington, having
been made without any previous order or direction of the court,
its confirmation, and the deed subsequently made to Hamilton,
were absolutely null and void.

In the view we take of the case, it is unnecessary to pass
upon these several objections. If it be assumed that the record
of the suit of Moore § Co. v. Kirk, §ec., was, of itself, insufficient
in law to divest Kirk of title to the premises in dispute, or to
invest Hamilton with title, the question still remains, whether
the facts disclosed by the first bill of exceptions do not con-
stitute a defence to the present action.

After the confirmation of the sale of April 19, 1864, before
any deed had been made, and while the cause was upon refer-
ence for a statement, as well of the trustee’s accounts as for
distribution of the fund realized by the sales, Kirk, it seems,
appeared before the auditor, by an attorney, and made objection
to the allowance of the simple-contract debts which had been
proven against him in his absence. So far as the record dis-
closes, no other objection to the proceedings was interposed by
him.  Undoubtedly he then knew, he must be conclusively
presumed to have known, after he appeared before the auditor,
all that had taken place in that suit during his absence from
the District, including the sale of the premises in dispute, which
fook place only a few months prior to his appearance before
the auditor. If that sale was a nullity, the court, upon appli-
cation by Kirk, after his appearance before the auditor, could
have disregarded all that had been done subsequently to the
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first sale, discharged Hamilton’s bond, returned the money he
had paid, and, in addition, placed Kirk in the actual possession
of the property. No such application was made. No such
claim was asserted. No effort was made by him to prevent the
execution of a deed to the purchaser at the second sale. So far
as the record shows, he seemed to have acquiesced in what had
been done in his absence. In 1868, three years after his return
to the city, and two years after Hamilton had secured a deed
in pursuance of his purchase, he became aware that Hamilton
was in actual possession of the premises, claiming and improv-
ing them as his property. IHe personally knew of Hamilton’s
expenditures of money in their improvement, and remained
silent as to any claim of his own. Indeed, his assertion while
the improvements were being made, of claim to only three feet
of ground next to the adjoining lot upon which he resided, was,
in effect, a disclaimer that he had, or would assert, a claim to
the remainder of the lots T and 9 which Hamilton had pur-
chased at the sale in April, 1864. And his subsequent declara-
tion that he was in error in claiming even that three feef of
ground only added force to his former disclaimer of title in the
premises. Hamilton was in possession under an apparent title
acquired, as we must assume from the record, in entire good
faith, by what he supposed to be a valid judicial sale, under the
sanction of a court of general jurisdiction.

The only serious question upon this branch of the case is
whether, consistently with the authorities, the defence is avail-
able to Hamilton in this action of ejectment to recover the
possession of the property. We are of opinion that the present
case comes within the reasons upon which rest the established
exceptions to the general rule that title to land cannot be
extinguished or transferred by acts in pais or by oral declara-
tions. ¢ What I induce my neighbor to regard as true is the
truth as between us, if he has been misled by my asseveration,”
became a settled rule of property at a very early period in
courts of equity. The same principle is thus stated by Chan-
cellor Kent in Wendell v. Van Rensselaer, 1 Johns. (N. Y.) Ch.
844 : «There is no principle better established, in this court,
nor one founded on more solid considerations of equity and
public utility, than that which declares, that if one man, know-
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ingly, though he does it passively, by looking on, suffers another
to purchase and expend money on land, under an erroneous
opinion of title, without making known his own claim, shall
not afterwards be permitted to exercise his legal right against
such person. It would be an act of fraud and injustice, and
his conscience is bound by this equitable estoppel.” p. 854.

While this doctrine originated in courts of equity, it has
been applied in cases arising in courts of law.

In The King v. The Inhabitants of Butterton (6 Durnf. & E.
5564), Mr. Justice Lawrence said: ‘I remember a case some
years ago in which Lord Mansfield would not suffer a man to
recover, even in ejectment, where he had stood by and seen the
defendant build on his land.”

In 2 Smith, Lead. Cas., pp. T30-740 (7th Am. ed., with notes
by Hare and Wallace), the authorities are carefully examined.
It is there said that there has been an increasing disposition to
apply the doctrine of equitable estoppel in courts of law.

Again (pp. 7883,734): ¢ The question presented in these and
other cases, which involve the operation of equitable estoppels
on real estate, is both difficult and important. It is undoubt-
edly true that the title to land cannot be bound by an oral
agreement, or passed by matter in pais, without an apparent
violation of those provisions of the Statute of Frauds which
require a writing when the realty is involved. But it is equally
well settled that equity will not allow the statute to be used
as a means of effecting the fraud which it was designed to
prevent, and will withdraw every case not within its spirit
from the rigor of its letter, if it be possible to do so without
violating the general policy of the act, and giving rise to the
uncertainty which it was meant to obviate. It is well estab-
lished that an estate in land may be virtually transferred from
one man to another without a writing, by a verbal sale accom-
panied by actual possession, or by the failure of the owner to
give notice of his title to the purchaser- under circumstances
where the omission operates as a fraud ; and although the title
does not pass under these circumstances, a conveyance will be
decreed by a court of equity. It would, therefore, seem too
late to contend that the title to real estate cannot be passed by
atter in pais, without disregarding the Statute of Frauds; and
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the only room for dispute is as to the forum in which relief
must be sought. The remedy in such cases lay originally in an
application to chancery, and no redress could be had [except]
in a merely legal tribunal, except under rare and exceptional
circumstances. But the common law has been enlarged and
enriched under the principles and maxims of equity, which are
constantly applied at the present day in this country, and even
in England, for the relief of grantees, the protection of mort-
gagors, and the benefit of purchasers, by a wise adaptation of
ancient forms to the more liberal spirit of modern times. The
doctrine of equitable estoppel is, as its name indicates, chiefly,
if not wholly, derived from courts of equity, and as these courts
apply it to any species of property, there would seem no reason
why its application should be restricted in courts of law. Pro-
tection against fraud is equally necessary, whatéver may be the
nature of the interest at stake; and there is nothing in the
nature of real estate to exclude those wise and salutary princi-
ples, which are now adopted without scruple in both jurisdic
tions, in the case of personalty. And whatever may be the
wisdom of the change, through which the law has encroached
on the jurisdiction of chancery, it has now gone too far to be
confined within any limits short of the whole field of juris-
prudence. This view is maintained by the main current of
decisions.”

This question in a different form was examined in Dickerson
v. Colgrove, 100 U. S. 578. That was an action of ejectment,
and the defence, based upon equitable estoppel, was adjudged
to be sufficient. We there held that the action involved both
the right of possession and the right of property, and that as
the facts developed showed that the plaintiff was not in equity
and conscience entitled to disturb the possession of the defend-
ants, there was no reason why the latter might not, under the
circumstances disclosed, rely upon the doctrine of equitable
estoppel to protect their possession.

Applying these principles to the case in hand, it is clear, upon
the facts recited in the first bill of exceptions, and which th.e
jury found to have been established, that the plaintiff 18
estopped from disturbing the possession of the defendants. He
knew, as we have seen, that the defendants claimed the property
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under a sale made in an equity suit to which he was an orig-
inal party. The sale may have been a nullity, and it may be
that he could have repudiated it as a valid transfer of his
right of property. Instead of pursuing that course, he, with a
knowledge of all the facts, appeared before the auditor and
disputed the right of certain creditors to be paid out of the
fund which had been raised by the sale of his property. He .
forbore to raise any question whatever as to the validity of the
sale, and by his conduct indicated his purpose not to make any
issue in reference to the proceedings in the equity suit. Know-
ing that the defendants’ claim to the premises rested upon that
sale, he remained silent while the latter expended large sums
in their improvement, and, in effect, disclaimed title in him-
self. Ie was silent when good faith required him to put the
purchaser on guard. He should not now be heard to say that
that is not true which his conduct unmistakably declared was
true and upon the faith of which others acted.

The evidence upon this point was properly admitted, and
operated to defeat the action independently of the question
whether the sale by Carrington, the trustee, and its confirma-
tion by the court, was, itself, a valid, binding transfer of the
title to the purchaser.

What has been said renders it unnecessary to consider the
questions of Jaw presented in the remaining bills of exceptions.

Judgment affirmed.

GAY ». ALTER.

By the law of Louisiana, a party to a synallagmatic contract has no right to
rescind it by reason of the failure of performance by the other party, unless
he returns to the latter what was received from him, so as to put him in the
same situation in which he was before.

APPEAL from the Circuit Court of the United States for the
District of Louisiana.
; The controversy in this case related to the validity of certain
Judgments, and depended mainly upon the facts disclosed by
the evidence. In one case the judgment creditor had agreed

1o accept $8,000 for a judgment of $11,000, and received $3,000
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in cash on this agreement, and informally assigned the judg-
ment to a friend of the judgment debtor for his benefit. The
subsequent payments not being made as agreed, the judgment
was assigned to Gay, who had notice of the transaction, and he
sought to recover the whole amount. Alter, the purchaser of
the property affected by the judgment, contended that it could
only stand for the reduced amount, subject to the payment of
$3,000, which would leave only $5,000 due. Gay claimed that,
as the payments agreed to be made were not all made, the
agreement was forfeited. The court below decreed in favor of
Alter. Gay thereupon appealed here.

Mr. H. J. Leovy for the appellant.
Myr. George L. Bright, contra.

MR. JUSTICE BRADLEY, after stating the case, delivered the
opinion of the court. :

It is contended by the appellant that the contract whereby
Ames agreed to sell his judgment for $8,000, was a synal-
lagmatic contract, which he had a right to rescind if the
agreement of the other party as to the payment of the purchase-
money was not performed. This is undoubtedly the law of
Louisiana ; but that law also requires that, if a party to a con-
tract wishes to rescind it for such a cause, he must return to
the other party what he has received, so as to put him in the
same situation he was in before. In the present case, it isnot to
be supposed that it was Ames’s duty to return the $3,000 which
he received, because it was really received from Aymar, the
debtor. But he was at least bound to credit that amount on
the judgment, which would have been a substantial return;
and in that case he would have a right to maintain his judg-
ment for the whole balance, and Gay, his vendee, would have
had the same right. But he did not do this: nor has Gay
done it ; but, on the contrary, the latter has endeavored to
collect the whole judgment without any deduction whatever.
This conduct is totally inconsistent with the position taken.
It shows, not a rescission of the contract, and a return or credit
of the amount paid thercon, but a determination to regard the
transaction as altogether void and the whole judgment still due.

We think that this position cannot be maintained.

Decree affirmed.
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MENASHA v. HAZARD.

1. A town in Wisconsin, being thereunto authorized by law, subscribed for
stock in a railroad company, and issued its bonds in payment therefor, each
reciting that it “shall be valid only when it is thereon duly certified that
the conditions upon which it was voted, issued, and deposited by said town
have been performed.” Suit was brought on the bonds by a party who in
good faith purchased them before they matured. Held, that the certificate
on the bonds (infra, p. 87) is in proper form, estopping the town from
denying their validity, and placing them in a condition to be put on the
market as commercial paper.

9. Where, before the subscription and bonds were voted, the company was
authorized to consolidate with other companies constructing connecting
lines, and such consolidation was effected, — Held, that the issue of the
bonds to the consolidated company was lawful.

3. County of Scotland v. Thomas (94 U. S. 682) and Wilson v. Salamanca (99 id. 499)
approved.

Error to the Circuit Court of the United States for the
Eastern District of Wisconsin.
This was an action by Rowland G. Hazard against the town
; of Menasha and the city of Menasha, upon interest coupons
detached from bonds of the town of Menasha, payable to the
} Wisconsin Central Railroad Company or bearer. On the trial
of the issues it appeared :
I. That the Portage, Winnebago, and Superior Railroad Com-
} B made to said town the following proposition : —

“The Portage, Winnebago, and Superior Railroad Company of
the State of Wisconsin, a corporation of said State authorized to
construct and operate a railroad with one or more tracks, from
Doty’s Island, situated in the towns of Neenah and Menasha, in
the county of Winnebago, northwesterly, via the towns of Wey-
auwega, Waupaca, Amherst, and Stevens Point, to Bayfield, and
thence to Superior on Lake Superior, and requiring the aid of the
Isaid towns of Menasha and Neenah, each in the sum of §50,000,
In the construction of that portion of road which lies between said
Doty’s Island and the Wolf River, and being thereto authorized
by chapter 126 of the General Laws of 1869, entitled ¢ An Act to
authorize certain counties, towns, cities, and villages to aid in the
construction of the land-grant railroad from Portage City and
from Doty’s Island to Lake Superior,” submits to the said town of

Menasha the following proposition, to wit : —
VOL. X11, 6
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« First, That in consideration of the construction by said com-
pany of a single-track railroad from block 3 in Jones’s Plat in the
said town of Neenah, Doty’s Island, to Wolf River, and of five
hundred full paid shares of the capital stock of said company of
$100 each, the said town of Menasha shall pay to said company or
its assigns the sum of $50,000, at the time and in the manner here-
inafter provided.

« Second, That said town of Menasha shall secure to this com-
pany the payment of the said sum of $50,000 in its corporate
bonds to be issued in that amount, to run twenty years from the
date of issne, with interest thercon at the rate of seven per cent,
payable semi-annually, principal and interest payable in gold at the
National Bank of Commerce of the city of New York; that the
said bonds, besides the usual conditions, shall provide that the same
and the coupons or interest warrants thereon shall, when due, be
receivable for taxes to be collected in said town; and that there
shall be annually levied upon the property in said town a tax suf-
ficient to pay the interest npon said bonds, and to raise a sinking
fund to pay the principal thereof when the same shall become due,
and payable in the manner provided by said chapter 126 of the
General Laws of 1869 ; and shall also further provide that said bonds
shall be valid only when it is thereon duly certified that the con-
ditions upon which they were voted, issued, and deposited by said
town have been performed. The said bonds and coupon or in-
terest warrants attached shall be engraved ov printed in the usual
form and style, and in such denominations (not less than one nor
more than ten hundred dollars) as shall be approved by this com-
pany, and the cost thereof shall be paid by the treasurer, on the
order of the chairman of said town.

« Third, That the proper officers of said town shall issue said
bonds as required by law, and on mnotice being received by the
chairman of the board of supervisors of said town from the said
National Bank of Commerce of New York that this company has
deposited therein to the credit of said town the said five hundred
full paid shares of its capital stock, he shall deposit, or cause to be
deposited, in said bank all of the said bonds, with instructions to
said bank or its officers to hold the same on deposit in trust for
said town, until such time as there shall be filed in said bank a
properly authenticated certificate signed by the chief officer of this
company and the chairman of the board of supervisors of said
town, or the secretary of state of this State, that the iron has been
laid upon the track of road, and cars have been run over the same
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through from the depot on Doty’s Island, or in said town, to Wolf
River, when the said bonds shall become the absolute property
of and be held by said bank, subject to the order of this company
or its assigns, and which certificate shall authorize and require the
president of said bank to certify upon the back of each of said
bonds that the conditions upon which the said bonds were voted,
issued, and deposited by said town have been performed; and in
case this company fail to comply with the said conditions the said
bonds shall be returned to said town on demand of the authorities
thereof.

« Ifourth, That, in consideration of the acceptance of this prop-
osition and the fulfilment of the terms thereof by the said town,
this company will, without unnecessary delay, issne for deposit
to the credit of said town in the said National Bank of Commerce
of New York five hundred full paid shares (of $100 each) of its
capital stock, which is to be delivered to said town at the time of
the delivery of said bonds to this company, and that on the ac-
ceptance of this proposition, and as soon as the right of way and
depot grounds have been secured by this company, this company
will commence the eonstruction of the track of said portion of its
road, and will have the same completed and the iron laid thereon
and cars run over the same within one year from the time the
bonds of said town have been issued and deposited in said bank as
aforesaid : Provided, however, that the like propositions submit-
‘ted by this company to the town of Neenah shall be accepted
and its conditions fulfilled by said town.

“ Fifth, In the event the said town of Neenah fail to accept
and fulfil the terms of said proposition so as aforesaid submitted
to it, this company further proposes to said town of Menasha that
if the required additional sum of $50,000 shall be furnished to this
company by individual subseription to stock in like amount, and
satisfactorily secured to be paid, the depot of this company shall be
located and its road constructed therefrom at such place in said
town and on such route as may be agreed upon between this com-
pany and the authorities of said town, and under the foregoing
proposition as hereby qualified.

“In witness whereof, the Portage, Winnebago, and Superior Rail-
road Company has caused these presents to be signed by its presi-
dent and sealed with its seal this tenth day of May, A.p. 1870.

“ Gro. REED,
¢ President P., W., & S. R. R. Co.”
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II. That on the 4th of June, 1870, an election was held in
said town as provided in said act, and a majority of the votes
cast in favor of the railroad proposition.

IIT. That said proposition was published and voted upon as
required by said act, except the third paragraph, which was
published in the words following : —

“ Third, That the proper officers of said town shall issue said
bonds as required by law, and, on notice being received by the
chairman of the board of supervisors of said town from the said
National Bank of Commerce of New York that this company has
deposited therein to the eredit of said town the said five hundred
tull paid shares of its capital stock, he shall deposit, or cause to be
deposited, in said bank all of the said bonds, with instructions to
said bank or its officers to hold the same on deposit in trust for said
town until such time as there shall be filed in said bank a properly
authenticated certificate signed by the chief officers of this company
and the board of supervisors of said town, or the secretary of state
of this State, that the iron has been laid upon the track of road
and cars have been run over the same through from the depot, on
Doty’s Island, or in said town, to the Wolf River, when the said
bonds shall become the absolute property of and be held by said
bank, subject to the order of this company or its assigns, and which
certificate shall authorize and require the president of said bank to
certify upon the back of each of said bonds that the conditions upon.
which the said bonds were voted, issued, and deposited by said town
have been performed ; and in ease this company fail to comply with
the said conditions, the said bonds shall be returned to said town
on demand of the authorities thereof.”

1V. That the Wisconsin Central Railroad Company depos-
ited with said bank for said town five hundred shares of ifs
common capital stock.

V. That on or about the 1st of June, 1871, the chairman
of the board of supervisors of said town, with the town clerk,
made fifty coupon bonds of said town; that thereupon a suit
was instituted in the Circuit Court of the county of Winne
bago by one Lawson, a tax-payer in said town, on behalf ’Of
himself and all other tax-payers, to enjoin the issue of said
bonds. An injunction was allowed, and served upon the offi-
cers of said town, restraining the issue of said particular ﬁf.tY
bonds, but no others under said act; which injunction is still




R s e e e

Oct. 1880.] MEeNASHA v. HAZARD. 85

in force. Upon service of such injunction, such issue of bonds
was burned.

VI. That on the twenty-fiftth day of October, 1871, said
chairman and said clerk executed and delivered to the National
Bank of Commerce a series of fifty coupon bonds of said town,
of which the following is a copy : —

«$1,000.] TOWN OF MENASHA. [$1,000.
“No. 16.] STATE OF WIiSCONSIN. [No. 16.

“ The town of Menasha, in the county of Winnebago and State
of Wisconsin, acknowledges itself indebted in the sum of $1,000
lawful coin of the United States of America, which sum the said
town of Menasha promises to pay to the Wisconsin Central Rail-
road Company, or to the bearer hereof, at the National Bank of
Commerce in the city of New York, in twenty years from the first
day of June, 1871, with interest at the rate of seven per centum,
payable semi-annually at said bank, upon the presentation and de-
livery of the several coupons hereto annexed as they respectively
become due, the principal and interest payable in gold, and to the
payment of which, in the manner aforesaid, the faith and revenues
of said town are hereby irrevocably pledged.

“This bond and the coupons or interest warrants thereon shall,
when due, be receivable for taxes to be collected in said town, and
there shall be annually levied upon the property in said town a tax
sufficient to pay the interest upon this bond and to raise a sinking
fand to pay the principal when the same shall become due and pay-
able in the manner provided by chapter 126 of the General Laws of
1869 of said State, and this bond shall be valid only when it is
thereon duly certified that it has been duly certified that the condi-
tions upon which it was voted, issued, and deposited by said town
have been performed.

“This bond is one of a series amounting in the aggregate to
$50,000, and is issued in pursuance of a vote of the legal voters
of said town on the fourth day of June, 1870, under and by
virtue of an act of the legislature of the State of Wisconsin, en-
titled ¢ An Act to authorize certain counties, towns, cities, and vil-
lages to aid in the construction of the land-grant railroad from
Portage City and from Doty’s Island to Lake Superior,” approved
March 9, 1869, and in pursaance of an act of the legislature of
said State, approved Feb. 4, a.p. 1871, entitled ‘An Act to
change the name of the Portage, Winnebago, and Superior Rail-
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road Company,” and of an act of the same legislature, approved
March 1, a.p. 1871, amendatory of said chapter 126 of the Gen-
eral Laws of 1869 of Wisconsin.

“In witness whereof, the chairman of the board of supervisors
and town clerk of said town have hereunto set their hands, this first
day of June, 1871.

“F. SCHNELLEN,

 Chairman of the Board of Supervisors,
“ Attest :

TOWN OF MENASHA, WISCONSIN, ] «n »
WINNEBAGO COUNTY, SEAL. § D. J. Ryax, Clert.

§
t

To which bonds interest coupons in form like those sued on
were annexed.

VII. That afterwards the chairman of the board of super-
visors of said town and the president of the Wisconsin Central
Railroad Company signed and delivered to said bank a joint
certificate, which was afterwards authenticated by notarial cer-
tificates, of which the following is a copy: —

“ To the President of the National Bank of Commerce of New
York :. ;

“The undersigned, Gardner Colby. president of the Wisconsin
Central Railroad Company, formerly the Portage, Winnebago, and
Superior Railroad, and Fr. Schnellen, chairman of the board of su-
pervisors of the town of Menasha, Winnebago County, Wisconsin,
do hereby certify that the iron has been laid on the track of road
of said company from block No. 8 in Jones’s plat, in the town of
Neenah, Doty Island, to Wolf River, and that the cars have been
run over the same daily for more than two weeks past from the
depot on Doty’s Island to said Wolf River, and that therefore,
according to the terms of the proposition (a copy of which is
hereto annexed), the said company are entitled to the transfer
of the bonds of said town deposited with you.

“Dated at Menasha, Oct. 25, 1871.

“ Wisconsiy Cexrtrar R. R. Co,
“ By GaroNer CoLby, President.

[sEAL.] « FREDERICK SCHNELLEN,
“ Chairnan of the Town of Menasha.

« STATE OF WISCONSIN,
¢« County of Waupaca, Town of Weyauwega, ss:
«J, Albert V. Balch, a commissioner of deeds for the State of
New York, residing in the town of Weyauwega aforesaid, do hereby
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certify that Frederick Schnellen is the chairman of the board of
supervvisors of the town of Menasha, in the State of Wisconsin, and
that his signature to the foregoing certificate is in his own hand
and is genuine, as he has this day before me acknowledged.

«In testimony whereof, I have signed my name and affixed my
official seal this twenty-fourth day of February, a.p. 1872,

[sEAL.] “ Atserr V. Barcs,
 Commissioner of Deeds for the State of New York.

“ COMMONWEALTH OF MASSACHUSETTS,
« Qounty of Suffolk, City of Boston, ss:

“On this twenty-ninth day of February, o.p. 1872, the above-
named Gardner Colby, who is personally known to me to be the
president of the said railroad company, made oath that the above-
written certificate by him signed is true, and that the seal affixed
thereto is the seal of said company and was so affixed by its
authority.

“Witness my hand and official seal, at the city of Boston, the
day and year aforesaid.

[sEAL.] “ Sav’r, S. Curmis, Notary Public.”

VIIL. That on the fifteenth day of March, 1872, the said
bank sent sald certificate of stock to the chairman of the
board of supervisors of said town, and on the same day deliv-
ered said bonds to said Wisconsin Central Railroad Company.

IX. That on the seventeenth day of April, 1872, the presi-
dent of the said bank affixed to said bonds his certificate, in
the words following : —

“To the President of the National Bank of Commerce of New
York :

“The undersigned, Gardner Colby, president of the Wisconsin
Central Railroad Company, formerly the Portage, Winnebago, and
Superior Railroad, and Fr. Schnellen, chairman of the board of super-
visors of the town of Menasha, Winnebago County, Wisconsin, do
hereby certify that the iron has been laid on the track of road
of said company from block No. 8, in Jones’s plat, in the town of
Neenah, Doty’s Island, to Wolf River, and that the cars have been
run over the same daily for more than two weeks past from the
depot on Doty’s Island to said Wolf River. And that therefore,
according to the terms of the proposition (a copy of which is heretc
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annexed), the said company are entitled to the transfer of the bonds
of said town deposited with you.

“Dated at Menasha, Oct. 25, 1871.

[sEarn.] “ Wisconsin CextrAL R. R. Co,,

“ By GaroNer CoLBy, President.
(Signed) “ FREDERICK SCHNELLEN,

 Chairman of the Town of Menasha,

“ STATE oF WISCONSIN,
« County of Waupaca, Town of Weyauwega, ss:

«T, Albert V. Balch, a commissioner of deeds for the State of
New York, residing in the town of Weyauwega aforesaid, do hereby
certify that Frederick Schnellen is the chairman of the board of
supervisors of the town of Menasha, in the State of Wisconsin, and
that his signature to the foregoing certificate is in his own hand
and is genuine, as he has this day before me acknowledged.

“In testimony whereof, I have signed my name and affixed my
official seal this twenty-fourth day of February, a.n. 1872.

[sEAL.] “ ALsErT V. BALCH,

“ Commissioner of Deeds for the State of New York.

“« COMMONWEALTH OF MASSACHUSETTS,
« County of Suffolk, City of Boston, ss:

“On this twenty-ninth day of February, ao.p. 1872, the above-
named Gardner Colby, who is personally known to me, and known
to me to be the president of the said railroad company, made
oath that the above-written certificate by him signed is true, and
that the seal affixed thereto is the seal of said company, and was
so affixed by its authority.

“ Witness my hand and official seal, at the city of Boston, the
day and year aforesaid.

[sEaL.] “Sam’s S. Curtis, Notary Public.

« I hereby certify that I have received certificates of which the
above are copies, which certificates are on file in this bank.
“ April 17, 1872.
“ RoBert LENNOX KENNEDY,
“ President of the National Bank of Commerce in New York”

X. That in November, 1872, the said town levied a tax to
pay the interest upon said bonds, and collected about two-
thirds of it, and paid it over to the company, when the further
collection of said tax was enjoined in the suit of said Lawson.
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XI. That Lake Butte des Morts, a narrow lake about two
thousand feet wide, lies between said block 8 in Jones’s plat
and the Wolf River, across which the route of said Wisconsin
Central Railroad runs; that said company, instead of construct-
ing a bridge of its own for its road across said lake, made an
agreement with the Chicago and Northwestern Railway Com-
pany to cross said lake upon that company’s bridge, of which
agreement the following is a copy : —

“This agreement, made and entered into this first day of May,
4. 1871, by and between the Chicago and Northwestern Railway
Company, party of the first part, and the Wisconsin Central Rail-
road Company, party of the second part, witnesseth :

“The party of the first part, for and in consideration of the cove-
nants and agreements herein contained on the part of the party
of the second part, doth hereby covenant and agree to and with
the said party of the second part, that the said party of the
second part, its successors and assigns, shall and may have the use
of and right to operate for railroad purposes, in common with
the said party of the first part, the bridge across Lake Butte
des Morts, near Doty’s Island, in Wisconsin, and the right of way
and use of ties across its land on the north side of said lake for a
sufficient distance to enable said second party to make its conneec-
tions therewith ; also, the right of way and use of its ties from the
south end of the bridge, including the bridge across the river
to its depot grounds at Neenah Station, in Wisconsin, subject,
however, to the regulations and stipulations hereinafter contained.

“The said party of the second part, in consideration of the
premises, hereby covenants and agrees to lay down and maintain
a track, with the necessary switches and frogs, at its own expense
and for its own use, from the point of intersection of its own right
of way with that of the party of the first part through the whole
line which it may use in common with the said party of the first
part, and to pay to the said party of the first part monthly, at the
end of each and every month during the continuance of this agree-
tent, one-half' of the expense of maintaining and keeping in repair
the line 80 used in common as aforesaid (including the bridges, road-
bed, and ties, as well as the expense of the necessary signal-men,
except, however, the iron, which each of said parties shall furnish
aﬂd_ maintain for its own use), a statement of which expenses of
Maintaining said line, other than maintenance of the rails, shall be

*
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furnished to said seeond party by said party of the first part
monthly, at the end of each and every month during the continu-
ance hereof.

“It is further mutually covenanted and agreed by and between
the parties hereto that the payment of said one-half of the aforesaid
expenses by said party of the second part shall be taken and ac
cepted by the said first party in lieu of and as rental for the use of
the line aforesaid and in full satisfaction thereof, and that said line,
for the distance aforesaid, shall be used in common by the sail
parties, and that a signal shall be erected and maintained at joint
expense, and no train of either company shall come upon the said
common track until a signal for that purpose has been given; and
that working trains of either company shall give way to”all other
trains, and freight trains to passenger trains; but if trains of
both companies of the same class shall come at the same time, the
train of the party of the first part shall have preference, and the
management, repairs, and maintenance of said common track and
line shall be and remain in charge of said first party.

«It is further mutually agreed that this agreement shall con-
tinue and remain in force for the period of twenty years hereafter
next ensuing, but either party shall have the right to terminate the
same upon giving to the party one year’s notice in writing of its
intention to terminate the same, but such notice shall not be given
earlier than the first day of July, 1876.

«In witness whereof, the said party of the first part has caused
these presents to be subscribed by its president or vice-president,
attested by its secretary or assistant secretary, and the said party of
the second part has caused these presents to be subscribed by its
president and secretary, the day and year first above written.

{c.&N w. R'Y) « CH1cAGO AND NOoRTHWESTERN Rarwway Co,
| co-smAL | “By M. L. Sykes, Jr., Vice-Lresident.
“ Attest

“A. L. Prircuarp, Secretary.
{ wis.cext.R.R. ) « Wisconsiy Centrar RarLroan 00y
{ ©O.8EAL. « By Geo. ReEp, President.
« Attest:

“ Curris ReED, Secretary.”

XII. That said Wisconsin Central Railroad Company, M
running across said bridge and coming to said block 3, rums
on the line of the Chicago and Northwestern Railway Companty
about one mile ; that except that distance the said Wisconsin
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Central Railroad Company has constructed its road from said
block 8 to the Wolf River.

XIII. That on Nov. 23, 1870, the said Portage, Winnebago,
and Superior Railroad Company voluntarily consolidated its
franchise and capital stock with the Portage, Stevens Point, and
Superior Railroad Company, a corporation incorporated by and
under chapter 369 of the Laws of Wisconsin, 1870, under an
agreement of consolidation filed in the office of the secretary
of state of the State of Wisconsin, Dec. 5, 1870.

XIV. That on Feb. 4, 1871, the name of the Portage,
Winnebago, and Superior Railroad Company was changed to
the Wisconsin Central Railroad Company, under the provisions
of chapter 27 of Private and Local Laws of Wisconsin, 1871.
That by chapter 31, General Laws of Wisconsin, 1871,
approved March 1, 1871, the said chapter 126 of the General
Laws of 1869 was amended as follows: —

“Sect. 2. All bonds and other securities which have heretofore
been voted by any county, town, incorporated city, or village under
the provisions of said chapter 126 of the General Laws of 1869 to
said railroad, under its name of Portage, Winnebago, and Supe-
rior Railroad Company, shall be issued and delivered to said
company by and under its said name of Wisconsin Central Rail-
road Company ; and such bonds or other securities so issued and
delivered shall have in all courts and places and with all parties the
same force and effect as though the name of said company had not
been changed and the same had been issued and delivered to it

under its name of Portage, Winnebago, and Superior Railroad
Company.”

XV. That on July 1, 1871, the said company voluntarily
consolidated its franchises and capital stock with the Mani-
towoe and Minnesota Railroad Company, a corporation incor-
porated and extended under and by virtue of chapter 842 of the
Private and Local Laws of Wisconsin for 1868, chapters 255
and 302 of the Private and Local Laws for 1869, and chapter
476 of the Private and Local Laws for the year 1871, by an
agreement thereto filed in the office of the secretary of state
of the State of Wisconsin, July 10, 1871.

. XVI. That by chapter 127 of the General Laws of Wiscon-
sin for 1874 the city of Menasha was incorporated and made
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capable of being sued for the indebtedness of said town of
Menasha, and liable to pay three-fourths of any recovery.

XVIIL That the plaintiff bought the bonds of which the
coupons are in suit from Gardner Colby, president of the Wis.
consin Central Railroad Company, for a valuable consideration,
without notice, other than appears on the face of the bonds and
certificates printed on them, as follows : Bond No. 16, on Dec.
11, 1873 ; bonds Nos. 12, 13, 14, 15, 18, 19, 37, 88, and 89, o
Sept. 12, 1874.

The judges were divided in opinion upon the following ques-
tions: —

First, Whether the coupons executed and delivered, and
there being upon the bonds to which they were annexed such
certificates as hereinbefore set forth and produced upon the
trial by the plaintiff, created a liability against said town in
favor of the plaintiff under the pleadings and proofs.

Second, Whether the court should have instructed the jury
that the construction of such railroad by the Wisconsin Cen-
tral Railroad Company without constructing the same across
Lake Butte des Morts, but securing the right to cross said
lake on the bridge of the Chicago and Northwestern Railway
Company under the contract above set forth, was not a per-
formance of the conditions of the proposition to construct a
railroad from block 8, in Jones’s plat, on Doty’s Island, to
Wolf River.

The court submitted to the jury these two questions : —

First, As to the fact, bearing upon the certificate which the
text of the bond required, whether, under all the facts pre-
sented, there has been a substantial compliance with the terms
of the proposition in the terms of the bond.

Second, Whether there has been a substantial compliance on
the part of the railroad company as to the conditions of the con-
struction of the road between Doty’s Island and Wolf Creek.

And as to the latter question instructed the jury as follows:

Now, if there is nothing on the bond to render it invalid, the
only other question that can arise in the case is, whether the
consideration for which this bond was given has failed so as to
render it inoperative in the hands of the plaintiff. That leads
to the other part of the consideration; viz., was the road con-
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structed from block 8 of Jones’s plat, in the town of Neenah,
on Doty’s Island, to the Wolf River. That had to be done,
undoubtedly, before these bonds were to be valid, — before
there was a sufficient consideration to render them available to
the plaintiff in the view that we have taken of the other part
of the case.

Third, Whether a delivery of the stock of the Wisconsin
(entral Railroad Company, after consolidation with the Port-
age, Winnebago, and Superior Railroad Company and with the
Manitowoc and Minnesota Railroad Company, as hereinbefore
set forth, was a compliance with the terms of such proposition.

Fourth, Whether said town was authorized to issue its bonds
to the Wisconsin Central Railroad Company after the several
consolidations hereinbefore set forth.

Judgment was rendered in favor of the plaintiff against the
town for the amount of the coupons sued on, and interest and
costs. The town then removed the case to this court

Mr. E. Mariner for the plaintiff in error.
Mr. Edwin H. Abbot, contra.

Mr.Cr1eF JUsTICE W AITE delivered the opinion of the court.

The first question certified in this case is answered in the
affirmative.

We think that the certificate on the back of the bonds is a
substantial compliance with the condition on their face, and
the proposition of the railroad company accepted by the town.
The condition as expressed in the bonds is in the exact lan-
guage of the second article of the proposition, and implies that
they shall be considered as fully executed, and that they may
be put on the market as valid commereial paper, “when it is
thereon duly certified that the conditions upon which they were
voted, issued, and deposited by said town have been performed.”
To ascertain what « duly ” means in this connection it is neces-
sary to look to the other parts of the proposition, and there
Iy find in article 8 that the bonds, when issued by the proper
officers of the town, were to be deposited with the National
Barfk of Commerce in New York, ¢“in trust for said town,
until such time as there shall be filed in said bank a properly
authenticated certificate, signed by the chief officer of this
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company and the chairman of the board of supervisors of said
town, or the secretary of state of this State, that the iron has
been laid upon the track of road and cars run over the same,
through from the depot on Doty’s Island, or in said town to
Wolf River, when the said bonds shall become the absolute
property of and be held by said bank, subject to the order of
this company, or its assigns, and which certificate shall author-
ize and require the president of said bank to certify upon the
back of each of said bonds that the conditions upon which the
said bonds were voted, issued, and deposited by said town have
been performed.” Taken as a whole, the proposition and the
condition on the face of the bond mean that the bonds should
become the valid and subsisting obligations of the town when
the president of the National Bank of Commerce had certified
thereon that the president of the railroad company and the
chairman of the board of supervisors of the town had certified
to him that the iron had been laid on the track of the road and
the cars run over the same from the depot on Doty’s Island, or
in said town, to Wolf River. This certificate was on the bonds
when they were bought by the defendant in error on the market.
In legal effect it was the same as if it contained the words, ** that
the conditions upon which they [the bonds] were voted, issued,
and deposited by said town had been performed;” because by
the very terms of the proposition the certificate of the proper
officers was to be conclusive evidence to the president of the
bank of that fact, and not only authorize, but require, him to
make the indorsement contemplated. When, therefore, he
certified that he had received, and put on file in his bank, cer-
tificates from the proper parties, such as were required as the
basis of his action, he did certify to the facts which the propo-
sition said they should conclusively prove. His statement of
what they proved was unimportant. The proposition settled
that.

The fact that the certificate furnished the bank is signed in
the name of the railroad company by the president is not 2
valid objection. It was signed by the president, and that is all
the proposition required. ;

The third and fourth questions are also answered in the affir-
mative.
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Before the subscription and bonds were voted, the Portage,
Winnebago, and Superior Company was authorized to consoli-
date with other companies * which by law may be authorized
to construct connecting lines of road or make such consolida-
tion.” Act approved March 10, and published April 6, 1870.
The Portage, Stevens Point, and Superior Railroad was incor-
porated March 16, 1870, with express authority to consolidate
with the Portage, Winnebago, and Superior Company. The
Wisconsin Central Railroad Company is, in fact, the name of
Portage, Winnebago, and Superior Company as changed by
statute, Feb. 4, 1871. The organization of the company was
the same after as before this change. The Manitowoc and
Minnesota Railroad Company was authorized to enter into con-
solidation agreements by the act of March 24, 1871, being
chapter 476 of Private and Local Laws, Wis., 1871, and the
consolidation with the company was actually effected July 1,
1871. The vote for the bonds was taken June 4, 1870, and
the bonds were issued and delivered to the bank Oct. 25, 1871.
Upon this state of facts we think this case is brought directly
within the principles settled in County of Secotland v. Thomas .
(4 U. S.682) and Wilson v. Salamanca, 99 id. 499. The
authority of the Wisconsin Central Company was to eonsoli-
date with any other company that might at any time have the
power to enter into such an arrangement. It was not confined
to such companies as then had the power.

These answers dispose of the case, and make it unnecessary
to consider the second question certified. When the bonds
were ¢ duly certified ”” and delivered to the railroad company
by the bank, they became, under the agreement of the parties,
valid instruments, completely executed in form, and in a zondi-
tion to be put on the market as commercial paper. Having on
them the necessary certificate, the purchaser need not inquire
whether the facts were as certified. Anthony v. County of Jasper,
.101 U.S.693. With the certificate indorsed, the bonds were
in legal effect the same as if they had been issued by the proper
officers under full authority without the condition which ap-
P.eared on their face. Under these circumstances, the condition
did not destroy” their negotiability.

Judgment affirmed.
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1. Reissued letters-patent No. 1826, granted Nov. 29, 1864, to Jonathan L. Booth
for a new and useful improvement in grain-separators, are valid.

2. A specification describing an invention consisting merely of a new combi-
nation of old elements or devices which produces a new and useful result
is sufficient if they be specifically named, their mode of operation given,
and the result pointed out, so that those skilled in the art, and the publi,
may know the extent and nature of the claim and what the parts are which
co-operate to do the work claimed for the invention.

3. Where in a suit for the infringement of letters-patent for such a combination,
the parts of which are not susceptible of division or separate use, the
answer sets up that the complainant is not the first and original inventor of
it, the defence to be available must apply to the combination as an entirety,
and not to a part of it, or to one or more of the claims of the letters, if they
do not cover the entire invention.

4. A patentee is not entitled to reimbursement for counsel fees paid or expenses
incurred by him, other than his taxable costs, nor to interest on the profits
realized by an infringer.

ArpEAL from the Circuit Court of the United States for
the Northern District of Ohio.

This was a suit by Jonathan L. Booth, against George Parks,
Grant B. Turner, William A. Taylor, and James Vaughan,
partners, under the name and style of Turner, Parks, & Co,
for an alleged infringement of the complainant’s reissued
letters-patent, for an improvement in grain-separators.

The letters were a second reissue. The original letters, No.
25,484, were granted to Booth Sept. 20, 1859 ; reissued Sept.
25, 1860, No. 1043; and again reissued Nov. 29, 1864, No.
1826.

The court rendered a decree May 9, 1874, adjudging that the
letters were valid, that the defendants had infringed them, and
that the complainant recover the profits, gains, and advantages
which the defendants received, or which accrued to them since
Nov. 29, 1864, by the manufacture, use, and sale of the improve-
ments described and secured by the reissued letters, and also
such damages, if any, in addition to profits as he sustained by
reason of said infringement. The case was referred to &
Master to ascertain the damages and profits, who filed his re-
port Nov. 24, 1875, awarding to the complainant, on account
f profits, $9,944.09; and as damages, being expenses of con-
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ducting the suit, $627.20; and compensation for the com-
plainant’s time, $420 ; making in all, $10,991.29.

To this report the complainant and defendants filed excep-
tions, which were overruled, saving that made to the allowance
for his time. The Master’s report, as thus amended, was con-
firmed Dec. 15, 1876, and a final decree rendered against the
defendants for the sum of $11,184.42, being the amount found
due by the amended report, with interest thereon.

From that decree the defendants appealed.

The remaining facts are stated in the opinion of the court.

Mr. William Bakewell and Mr. T. B. Kerr for the appel-
lants.

Mr. W. F. Cogswell, contra.

MR. JusTICE CLIFFORD delivered the opinion of the court.

Power to promote the progress of science and useful arts by
securing for limited times to authors and inventors the exclusive
right to their respective writings and discoveries is expressly
vested in Congress by the Constitution. TPursuant to the power
there conferred, the enactment of Congress provides that the
original jurisdiction of patent cases shall be exclusive in the
circuit courts or the district courts exercising circuit court;
powers. Rev. Stat., sects. 629-711.

Provision is also made that a party, whose rights, secured by
valid patent are invaded by infringement, may seek his remedy
in an action at lawor by a suit in equity, at his election.
5 Stat. 124 ; 16 id. 206 ; Rev. Stat., sect. 4920.

Federal courts vested with jurisdiction in such cases have
power, in their discretion, to grant injunctions to prevent the
violation of any right secured by a patent, as in other cases of
equity cognizance.

Sufficient appears to show that a patent in due form was
issued to the complainant, on the 20th of September, 1859, for
a new and useful improvement in grain-separators, which con-
sisted in the employment and use of a sevies of inclined screens
and boxes, having a proper shake-motion communicated to
them, in connection with a fan air-blast spout, the whole being
arranged in a manner set forth in the specification.

Without entering much into details, it will suffice to say in
VOL. X1I. I/
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this connection that the object of the improvement was to
subject grain to a thorough screening operation. Machines
were constriucted under the patent and were put in operation
at various places, but on the 25th of September of the next
year it was surrendered and reissued, and on the 29th of
November, four years later, it was surrendered a second time,
when the patent in suit was issued to the complainant, which
is a second reissue. Having removed the defects in the prior
patents, the complainant alleges that he immediately put the
machines on sale ; that he has ever since been in possession of
the right secured by the patent ; and that he would have made
large profits from the manufacture and sale of the same had he
not been prevented from so doing by the respondents.

Two claims are made by the complainant. He charges that
the respondents have largely infringed his exclusive right, and
are still engaged in making and selling machines which are con-
structed in the same manner as the patented improvement, and
accomplish the same object by the same mode of operation.

Service was made, and the respondents appeared and filed an
answer. Their principal defences are as follows: 1. That the
complainant is not the original and first inventor of the pat-
ented improvement. 2. That the alleged invention had been
in public use and on sale for more than two years prior to the
application by the complainant for a patent. 8. That the re-
issued patent described in the bill of complaint is not for the
same invention as the original.

Proofs were taken, hearing had, and the Cireuit Court entered
a decree in favor of the complainant, and sent the cause to a
master to compute the profits, gains, and advantages which the
respondents have received, or which have arisen or acerued to
them from the infringements of the said patent. Due report
was made by the Master, to whose report certain exceptions
were filed by the respondents. Exceptions were also filed by
the complainant, but, inasmuch as he did not appeal, they will
not be re-examined.. Those filed by the respondents, which are
still the subject of complaint, will receive due consideration.

Both parties appeared, and were heard in support of their
respective exceptions, all of which were overruled by the Cir-
cuit Court except the fourth exception filed by the respoudents.
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Matters of the kind being settled, the Circuit Court entered
a final decree in favor of the complainant in the sum of
$11,184.42, with costs of suit. Prompt appeal was taken by
the respondents to this court, and since the cause was entered
here they have filed the assignment of errors set forth in their
brief.

All such matters as are deemed material to the several
defences pleaded in the answers will be carefully considered,
without entering into the details of the argumentative portion
of the errors assigned. When reduced to specific propositions,
the errors assigned may be stated as follows: 1. That the com-
plainant is not the original and first inventor of the patented
improvement. 2. That the supposed improvement was not the
proper subject of a patent, because it did not involve any inven-
tion. 3. That the Circuit Court erred in finding that the re
spondents had infringed the reissued patent of the complainant.
4. That the Circuit Court erred in overruling the exceptions of
the respondents to the Master’s report. 5. That the Circuit
Court erred in allowing damages to the complainant in addition
to profits.

Redress for the infringement of a patent may be sought by a
suit in equity as well as by an action at law, and the required
allegations and proofs are substantially the same in one form of
remedy as in the other. Neither damages nor profits can be
recovered unless the complaining party alleges and proves that
he or the person under whom he claims was the original and
first inventor of the patented improvement, and that the same
has been infringed by the party against whom the suit is
brought.  Both of those allegations must be proved to maintain
the suit; but the patent, if introduced in evidence by the
complaining party, affords him prima facie evidence that the
patentee was the original and first inventor. That presumption,
In the absence of any satisfactory proof to the contrary, is suffi-
cient to entitle him to recover if he proves the alleged infringe-
ment.

Evidence to overcome that presumption may be introduced by
t]_le defending party in case due notice of such an intention is
given to the party that instituted the suit, as required by the
act of Congress. Rev. Stat., sect. 4920. Notices of the kind
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were given by the respondents in their answers, and the assign-
ment of errors calls in question the decision of the Circuit
Court in that regard, which is the first question presented for
re-examination in the record.

Questions of the kind cannot well be decided without first
ascertaining what the patented improvement is that is de-
seribed in the first pleading of the complaining party ; and that
becomes necessary in this case, both in determining the issue of
prior invention and the issue of infringement. Attempt hav-
ing failed to show that the reissued patent is not for the same
invention as the original, the question as to the nature of the
improvement may be determined by the examination of the
specification and drawings of the patent in suit.

Two claims are annexed to the specification. The first is
the combination of the zigzag screens and boxes, as exhibited
in the model and drawings, when the same have a lateral
shake-motion, or one at right angles to the passage of the grain,
in such a manner as to cause the grain to pass consecutively
over and through them, and when arranged relatively to each
other, to operate as set forth in the specification; the second
is the series of zigzag screens and boxes with or without the
troughs and having the lateral shake-motion in connection with
the fan and spout, as set forth in the specification and exhibited
in the drawings.

Plain as these claims are, it would not be difficult to define
their meaning, even without resort to the details of what pre-
cedes in the specification. Speaking directly to the point, the
patentee states that his invention consists in the employment
or use of zigzag screens and boxes or passages having a proper
lateral shake-motion communicated to them, and so arranged
that the grain may pass consecutively over and through them and
be subjected to a thorough screening operation. Also using in
connection with the zigzag screens and boxes a revolving fan
and spout, so arranged that the grain will be subjected to a suf-
ficient blast for the separation from it of all light impurities.
Reference is then made to the drawings, which show the frame
of the machine and the manner in which the series of devices
called inclined screens are secured by elastic pendants, as moré
fully explained in another part of the specification. Explana-
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tions follow which show that the screens may be formed of
perforated zine or other sheet-metal, placed alternately in
reversed inclined positions, as is clearly seen in figure 2 of
the drawings, each screen being placed at the top of what is
termed a shallow box which forms the passage of the grain, the
boxes extending the whole length of the sereens in order to
receive the grain and discharge the same on to the elevated end
of the screen next below, through openings constructed for the
purpose, in order that the screening operation may be con-
tinued through the whole series of screens.

Instructive and minute explanations are given in the specifica-
tion of the entire construction and mode of operation of the
apparatus and the several devices of which it is composed.
Beyond all doubt, the explanations constitute a full compliance
with requirements of the Patent Act in all respects, and are
amply sufficient to show that the invention consists of the com-
bination of elements or ingredients, the substance of which is
embodied in the claims of the patent annexed to the specifica-
tion. None of the elements or ingredients are claimed to be
new, from which it follows that the invention consists entirely
in the combination, and not a doubt is entertained that it is
both new and useful.

Inventors of machines arve required, before they secure a
patent, to deliver a written description of the improvement,
and of the manner and process of making, constructing, and
using the same, in such full, clear, and exact terms as to enable
one skilled in the art or science to make, construct, and use the
invention. Drawings are also required in certain cases, and if
the invention is such that it may be represented by a model,
the applicant for a patent is required to furnish a model of the
improvement. Requirements of the kind, in cases where they
apply, may be regarded as conditions precedent to the right of
the commissioner to grant such an application ; but cases often
arise where they or some of them do not apply.

An applicant for a patent, “in case of a machine,” is re-
quired to explain the principle thereof, the best mode of apply-
g the same, and to point out and distinetly claim the part,
lmplovement or combination which he claims as his invention ;
and the respondents contend that the patent of the complainant
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is invalid berause the specification does not comply with that
requirement. Rev. Stat., sect. 4888.

Inventions sometimes embrace an entire machine, and in
such cases it is sufficient if it appears that the claim is co-
extensive with the patented improvement. Other inventions
embrace only one or more parts of a machine, and in such cases
the part or parts claimed must be specified and pointed out, so
that constructors, other inventors, and the public may know
what the invention is and what is withdrawn from generl
use.

Patented inventions are also made which embrace both a
new device or element and a new combination of old deviees
embodied in the same apparatus or machine. Particular de-
scription of the improvement is required in snch a case, as the
property of the patentee consists not only in the new device,
but also in the new combination.

Modern inventions very often consist merely of a new com-
bination of old elements or devices, where nothing is or can be
claimed except the new combination. Such a combination is
sufficiently described, to constitute a compliance with the letter
and spirit of the act of Congress, if the devices of which it
is composed are specifically named, their mode of operation
given, and the new and useful result to be accomplished is
pointed out, so that those skilled in the art and the public
may know the extent and nature of the claim and what
the parts are which co-operate to do the work claimed for the
invention.

Apply those rules to the specification in question, and it is
clear that the proposition that it does not point out what is
claimed as new is wholly unsupported and founded in mistake
as to what is required by the Patent Act.

Suppose that is so, still it is insisted by the respondents that
the patentee is not the original and first inventor of the im-
provement. Such a defence may be supported by proof that
the invention was made by another before the patented im-
provement was made for the infringement of which the suit is
brought. Authority is also given to the respondent in such2
suit to show if he can that the improvement had been patented
or described in some printed publication prior to the supposed
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invention set forth in the specification. Rev. Stat., sect. 4920,
Defences of the kind are authorized by the act of Congress, and
it may be remarked that it is not necessary to allege or prove,
in order to sustain such a defence, that the prior patent or
description was issued or given two years earlier, as the only
requirement is that the patent or publication was prior to the
supposed invention of the complainant.

Enough appears in this explanation to show that the two
defences may be considered together, as it is settled law that if
the patentee is not the original and first inventor of the im-
provement, or if it had been patented or described in any
printed publication prior to the supposed invention, then the
complainant cannot recover.

Notice in due form is given by the respondents in their
answer and amended answer of twelve patents or specifications
prior in date to the patent of the complainant, and which, as
the respondents allege, supersede the invention described in
the complainant’s patent. Attempt will not be made to
describe the invention set forth in each of these publications.
Suffice it to say in that regard that all of them have been
carefully examined to the extent of the means furnished
by the transcript, and the court is of the opinion that no one
of the documents is of a character to sustain the issue that
the complainant is not the original and first inventor of the
improvement.

Most or all of the inventions described in those publications
bear more or less resemblance to that claimed by the com-
plainant, and it may be that if it were allowable to test the
validity of the invention in question by comparing the same
with the whole as if embodied in a single exhibit, the evidence
might be sufficient to support the views of the respondents in
respect to the defence under consideration. Were that allowa-
ble it might well be suggested that the screen is found in one,
the box in another, and the means to produce the lateral shake
m a third, and so on to the end ; but it would still be true that
neither the same combination in its entirety nor the same mode
of operation is described in any one of the patents or printed
publications given in evidence.

Attempt is scarcely made in argument to show that any one
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of these exhibits embodies the entire invention of the com-
plainant, but it is insisted that every feature of the patented
improvement is found in some one or more of those publica-
tions. Suppose that is so, still it is elear that such a conces-
sion, if made, could not benefit the respondents, unless they can
be allowed to extend the same comparison to two or more
exhibits, as they do not contend that the entire invention is
superseded by any one of their exhibits.

Where the thing patented is an entirety, consisting of a sep-
arate device or of a single combination of old elements incapa-
ble of division or separate use, the respondent cannot make
good the defence in question by proving that a part of the en-
tire invention is found in one prior patent, printed publication,
or machine, and another part in another, and so on indefinitely,
and from the whole or any given number expect the court to
determine the issue of novelty adversely to the complainant.
Bates v. Coe, 98 U. S. 31.

Common justice forbids such a defence, as it would work a
virtual repeal of so much of the Patent Act as gives to inventors
the right to a patent consisting of old elements, where the
combination itself is new and produces a new and useful re-
sult. New elements in such a patent are not required, and if
such a defence were allowed, not one patent of the kind in a
thousand of modern date could be held valid. Nor is such
a defence consistent with the regulations enacted by Congress
in respect to the procedure in litigations in respect to patent-
rights.

Infringers or persons sued as such may plead the general
issue, and having given the required notice may prove that the
patentee is not the original and first inventor of the improve-
ment, or that it had been patented or described in some printed
publication prior to the supposed invention, or that it had been
in public use or on sale in this country for more than two years
before the patentee applied for his patent. Corresponding pro-
ceedings may be had in equity, the denial of infringement and
notice being alleged and given in the answer.

Defences of the kind, if the thing patented is an entirety,
incapable of division or of separate use, must be addressed to
the invention and not to a part of it or to one or more claims
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of the patent, if less than the entire invention. More than
one patént may be included in one suit, and more than one
invention may be secured in the same patent, in which cases
the several defences may be made to each patent in the suit
and to each invention to which the charge ‘of infringement
relates.

Remarks already made, without more, are sufficient to show
that the evidence introduced by the respondents to sustain the
proposition that the complainant is not the original and first
inventor of the improvement fails to establish that assignment
of error, and that the defence must be overruled.

Much discussion of the next defence is not required, beyond
what is necessary to state the true construction and meaning of
the provision of the Patent Act which allows that defence.

Evidence of the want of novelty arises from the acts of others,
the defence being that the invention was construected by another
before the patentee made his invention, the rule being that
priority of right depends in the first place upon priority of con-
struction. Inventors may, if they can, keep their inventions
secret ; but if they do not, and suffer the same to go into public
use for a period exceeding what is allowed by the Patent Act,
they forfeit their right to a patent. Hence the Patent Act
allows the infringer to plead and prove that the invention of
the patentee had been in public use or on sale in this country
for more than two years before the inventor applied for a
patent. No question of priority is open under that defence,
nor will evidence sustain it that another had made or patented
the invention two. years before the application, without the
knowledge of the patentee whose invention is in question.

Evidence of priority is admissible under the preceding de-
fence. Unless inventors keep their inventions secret they are
required to be vigilant in securing patents for their protection ;
and if they do not, and suffer the same to be in public use or
on sale in this country for more than two years before they
apply for a patent, they forfeit their right, and if an infringer
‘Ln'eges and proves that defence he cannot be held liable in a
sutt for infringement.

, Sll_bject to this explanation, it is clear that there is no proof
In this case that the complainant was guilty of any laches in
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applying for a patent, or that his improvement ever went into
public use or was on sale in this country before he applied for
his patent.

Machines called grain-separators, it is admitted in argument,
are manufacturved and sold by the respondents, but they denied
in their original answer that their separators were in all re-
spects constructed in the same manner as the apparatus of the
complainant, nor have they since entirely abandoned that propo-
sition. Instead of that, they still insist that the reissued patent
of the complainant differs from the original, but they sub-
stantially admit that the machines which they construct and
sell do infringe the invention of the complainant, as described
in the reissued patent, which is sufficient for the complainant,
as the respondents have failed to make good their defence that
the reissued patent is not for the same invention as the orig-
inal. Irrespective of any admission, however, the court is satis-
fied, from a comparison of the two exhibits, that the charge of
infringement is fully sustained.

Eighteen exceptions were filed by the respondents to the
report of the Master, but it is not deemed necessary, in view
of the state of the record, to give them a separate examination
in this case. Infringement being proved, the complainant was
entitled to an account of the profits made by the respondents
in the unlawful use of the patented improvement, which con-

sisted of the new combination desecribed in the specification.

Obviously it was a proper case for reference to a master, and
it is not perceived that the general basis of his report exhibits
any error to the prejudice of either party. Two special errois
are discovered in addition to the one very properly corrected by
the Cirecuit Court.

Costs were properly allowed, but the court is of the opinion
that the complainant was not entitled to an allowance for any
expenses beyond the taxable costs. Interest on the profits
decreed to the complainant should not have been allowed, a8
was decided by this court many years ago, the better opinion
being that profits in such a case are to be regarded in the light
of unliquidated damages, which usually do not draw interest
without the special order of the court. Silsby v. Foote, 20
How. 878, 386.
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Expenses to the amount of $627.20, including counsel fees,
were allowed to the complainant beyond the taxable costs,
which, together with the entire interest allowed, must be de-
ducted from the decree. From which it follows that the decree
in favor of the complainant, instead of being $11,184.42, should
be $9,992.09, without interest, but with costs of suit, as allowed
in the decree of the Circuit Court; and the decree is modified
s0 as to conform to that computation, but without any injunec-
tion, as the term of the patent has expired.

The decree, as modified, will be affirmed, without interest or
costs, the costs of this court to be paid by the appellee; and
it is

So ordered.

Brooxs v. RAILROAD COMPANY.

A petition for a rehearing cannot be filed after the term at which the judgment
was rendered.

Morion for leave to file a petition for rehearing.

This case was, on appeal from the Circuit Court of the
United States for the District of Iowa, determined at the last
term. It is reported in 101 U. S. 443,

Mr. Joseph E. MeDonald and Mr. John M. Butler in support
of the motion.

Me. Crier Justice WaITE delivered the opinion of the
court.

A petition for rehearing after judgment, under the rule pro-
mulgated in Public Schools v. Walker (9 Wall. 608), cannot be
filed except at the term in which the judgment was rendered.
In Hudson 4 Smith v. Guestier (T Cranch, 1), a motion was
made at the February Term, 1812, for a rehearing in a case
decided two years before ; but the court said “the case could
not be reheard after the term in which it was decided.” At
the end of the term, the parties are discharged from further
att‘endance on all causes decided, and we have no power to
bring them back. A fter that, we can do no more than correct
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any clerical errors that may be found in the record of what we
have done.

In Brown v. Aspden (14 How. 25), where the practice in
respect to orders for rearguments was first formally announced,
the rule in this particular was not extended, for Mr. Chief Jus-
tice Taney was careful to say that the order for reargument
might be made after judgment, provided it was entered at the
same term ; and the same limitation is maintained in United
States v. Knight’s Administrator, 1 Black, 488. Down to that
time such an order could be made only on the application of
some member of the court who concurred in the judgment, and
this continued until Public Schools v. Walker (supra), when
leave was given counsel to submit a petition to the same effect.
In all other respects the rule is now substantially the same as

it was before this relaxation.
Motion denied.

GIDDINGS v. INSURANCE COMPANY.

The charter of A., a mutual life insurance company, provides that “every per
son who shall become a member of the corporation, by effecting insurance
therein, shall, the first time he effects insurance and before he receives his
policy, pay the rates that shall be fixed upon and determined by the trustees.”
In August, 1872, C., A’s agent, received from B. an application for a policy
upon his life for $6,000, duly made out upon a printed form furnished previ-
ously by C. A policy was issued by A., August 24, and forwarded to C. It
contains a proviso that it shall ““not take effect and become binding on the
company until the premium be actually paid, during the lifetime of the per-
son whose life is assured, to the company or to some person authorized to
receive it, who shall countersign the policy on receipt of the premium.” The
premium to be paid by B. amounted to $302.52. The policy not having been
called for, C. returned it, October 2, to A., and it was thereupon cancelled.
Nothing beyond the delivery of the application to C. was done by B., or by
any one in his behalf. He died September 4. His administrator tendered the
first premium to C., who declined to act in the matter. Thereupon he trans-
mitted the proofs of B.s death to A., and on the refusal of the latter to
accept the premium and deliver the policy brought this suit against A. Held,
that the suit cannot be maintained, the payment of the premium in the life-
time of B. being a condition precedent to A.’s liability.

APPEAL from the Circuit Court of the United States for the
Northern District of Illinois.
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This is a suit in equity by Loren Giddings and l.eander
Giddings, administrators of Silas Giddings, deceased, to compel
the specific performance, by the Northwestern Mutual Life
Tnsurance Company, of its alleged contract, made with him
some months prior to his death, to insure his life in the sum
of $6,000. The court below dismissed the bill, whereupon the
complainants appealed here.

The remaining facts ave stated in the opinion of the court.

Mr. Henry @. Miller and Mr. Thomas G. Frost for the appel-
lants.
My. Thomas Hoyne, contra.

Mr. JusTicE SWAYNE delivered the opinion of the court.

The facts of this case necessary to be considered are few and
simple. They are clearly disclosed in the record, and there is
no conflict between the parties about them.

The appellee is a corporation created by the State of Wis-
consin. Its principal office and place of business were at Mil-
waukee. It was authorized to insure lives. Dean & Payne
were its agents at Chicago. The extent of their authority was
toreceive applications, forward them to the office at Milwaukee,
and, when risks were taken, to receive, countersign, and deliver
the policies, collecting in all cases, before the latter was done,
the first premium from the assured.

On or about the 6th of August, 1872, a member of the firm
of Roberts & Hubbard, of the county of Warren, in the State
of Illinois, at the instance of Silas Giiddings, Sen., of the same
county, presented to Dean & Payne, at Chicago, an applica
tion, in due form, for a life insurance policy, insuring Giddings
in the sum of $6,000. The application consisted of a printed
form furnished previously by Dean & Payne. It contained
bllanks to be filled with answers of the applicant to the ques-
tions propounded, and was filled up accordingly. Dean &
Payne immediately forwarded it to Milwaukee. On the 24th
of t.he same month the company considered the application and
decided to issue the policy. It was issued accordingly, and
bears date on that day. The premium to be paid by the
assured was $302.52. The policy was immediately sent to
Dean & Payne. Not being called for, on the 2d of October
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following they returned it to the company, and it was there.
upon cancelled.

At the same time that the policy was applied for, an appli
cation was submitted for a loan by the company to Giddings
of $6,000. In relation to this matter there is some conflict in
the evidence, but as the view which we take of the case before
us renders it unnecessary to consider that subject, we pass it
by without further remark.

The seventh section of the act incorporating the appellee is
as follows : —

“Every person who shall become a member of this corporation,
by effecting insurance therein, shall, the first time he effects insur-
ance and before he receives his policy, pay the rates that shall be
fixed upon and determined by the trustees; and no premium so
paid shall ever be withdrawn from said company, except as herein-
after provided, but shall be liable to all the losses and expenses
incurred by this company during the continuance of its charter.”

The policy, as made out, was according to the form issued by
the company in all cases. Among other things it provided, —

«7th, This policy shall not take effect and become binding on
the company until the premium be actually paid, during the life
time of the person whose life is assured, to the company or to some
person authorized to receive it, who shall countersign the policy on
receipt of the premium.”

Giddings was taken ill of acute pleurisy on or about the 15th
of August, 1872, and died of that disease on the 4th of Sep-
tember following. On the 12th or 18th of November following,
the appellants, by their attorney, tendered to Dean, of the firm
of Dean & Payne, the first premium and demanded the policy.
The attorney had also present proof of the death of Giddings
Dean ¢ refused to have anything to do with the matter, as he
claimed that the company was not liable.” The proof of the
death was thereupon transmitted to the home office at Mil
waukee.

Neither a tender of the premium nor a demand for the
policy was made by any one until the time before mentionet.L
and no notice was given by Giddings or by any one in b
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behalf during his life that he intended to consummate the
transaction by paying the premium and receiving the policy.
All action on his part terminated with the delivery of his ap-
plication to Dean & Payne for transmission to the company.
He did nothing afterwards. There his connection with the
affair ended.

Upon this state of facts the appellants insist. that the
company is liable for the $6,000 specified in the undelivered
policy.

A few remarks will be sufficient to dispose of the case.

The presentment of the application to the agents at Chicago,
its transmission to Milwaukee, and its receipt by the company,
in nowise committed or bound the latter to anything. It was
competent for the company to pause as long as they might
deem proper, and finally to accept or reject the application as
they might choose to do. 1If they elected to contract, they had
the right to preseribe the terms, and it was for the other party
to assent to or reject them. His unbroken silence, as would
have been such silence by the company after receiving the
application, was necessarily negation. Neither party in such
case would have been bound in any wise to the other, because
there would have been wanting the mutual assent of the minds
of the parties, which is vital in all cases to the creation of a
contract obligation. What was done, without something fur-
ther, could have no more weight or efficacy, in the view of the
law, than an unexpressed thought or any other unexecuted
intention.

The company prepared the draft of a contract which they
were willing to execute. Among its stipulations was one that
the assurers should not be bound by the instrument until the
premium was paid in the lifetime of the assured, and the policy
was countersigned by the authorized agent of the company.
This was a condition precedent to the liability of the appellee, *
and necessary to its safety. There was nothing in it uncon-
scionable or oppressive, and the company had a clear legal
right to make it.

Where a condition is subsequent and it is broken, relief may
be.given upon equitable terms; but where it is precedent, and
neither fulfilled nor waived, no right or title vests, and equity
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can do nothing for the party in default. Davis v. Gray, 16
Wall. 203. ‘

Here there was clearly no performance by the applicant, and
it is equally clear that hence there was no contract or obliga.
tion whatsoever on the part of the company.

It was the business of the applicant, if, after sending forward
his application, he continued to desire a policy, to keep up the
proper communication with Dean & Payne, and during his
lifetime to avail himself of the offer which the company had
made. The proposition of the company expired with his life.
After his death, his legal representatives could not act vicari-
ously for him. To allow them to enforce such a claim would
be contrary to the plainest principles of both law and equity.
If authorities in so plain a case are needed, it is sufficient to
refer to Insurance Company v. Young’s Administrator (23 Wall
85), and Piedmont, §c. Life Insurance Co.v. Ewing, 92 U. S. 371,

What the consequence would have been if, after the appli-
cant was stricken with his mortal disease, the premium had
been paid and the policy delivered, the company being ignorant
of his changed condition, is a point which we do not find it

necessary to consider.
Decree affirmed.

PEARCE v. MULFORD.

1. To entitle an improvement to protection under the patent laws, it must be
the product of the exercise of the inventive faculties, and inyolve something
beyond what is obvious to persons skilled in the art to which it relates.

2. Reissued letters-patent No. 5774, granted Feb. 24, 1874, to “ Shubael Cottle,
assignor to Mulford, Hale, & Cottle,” for an improvement in chains and
chain links for necklaces, &c., are void, the first c¢laim for want of patent-
ability in the alleged invention, and the second for want of novelty.

3. Quere, whether said first claim is not also void for want of novelty.

APPEAL from the Circuit Court of the United States for the
Southern District of New York.

This is a suit by Lewis J. Mulford, Seth. W. Hale, Shubael
Cottle, and Samuel P. Baker, doing business under the firm
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name of Mulford, Hale, & Cottle, against Thomas D. Pearce.
The complainants’ bill prays for an injunction to restrain his
infringement of reissued letters-patent No. 5774, granted to the
complainants as assignees of Shubael Cottle, Feb. 24, 1874, for
an alleged new and useful improvement in chains and chain
links for necklaces, &c., upon the surrender of original letters
No. 147,045, granted Feb. 8, 1874. The bill also prays for an
account of profits and damages. The defendant’s answer ad-
mits the manufacture and sale of the chains made in the mode
described in the letters, but denies the novelty and patentabil-
ity of the alleged invention.

The specification forming a part of said reissued letters, to-
gether with the drawings therein referred to, is as follows: —

“Be it known that I, Shubael Cottle, of the city, county, and
State of New York, have invented a new and useful improvement
in chains for necklaces, &c.; and I do hereby declare that the fol-
lowing is a full, clear, and exact description of the same, reference
being had to the accompanying drawing, forming a part of this
specification, in which —

“Figure 1 is a side view of a portion of a chain necklace illus-
trating my invention. Fig. 2 is a view of the same turned one-
quarter around. Fig. 3 is a cross-section of the same, taken through
the line z 2, Fig, 1.

“My invention has for its object to furnish an improved chain
for necklaces, &e., having links of peculiar construction, which enable
all the links to be finished separate, and then put together to form
the chain. The invention consists in an ornamental chain whereof
the links are connected together by open spiral links B finished be-
fore being connected together, the connection being made by spring-
ing the finished links into each other in the manner described.

“I will now describe the chain represented in the drawing to
illustrate my invention.

“A and B represent the links of the chain. The links A are
round and closed, as shown in Fig. 1, and are made and polished
or co}ored separately from the other links. The links B, which
constitute the peculiar feature of my invention, are formed of one
or more coils of tubing of the proper length, so as to form a
ﬁouble spring-link. Into each end of the tube forming the link B
18 soldered a small shot, as shown in the drawing, which shot gives

afinish to the link. The links B may then be colored or polished,
VOL. XI11. 8
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and the chain is formed by springing the links into each other.
The links A B may be made the one kind round and the other
oval, or both may be made round, or both oval.

“ The first construction is preferred, as producing a more elegant
chain. Either kind of the links A B may be polished and the other
colored, or both may be polished or both colored; but I prefer to
polish the closed links and color the open spiral links, as producing
a more pleasing effect. By this construction the links may be made
and finished in quantities, and the chain formed from the finished
links by springing them into each other to produce any desired
combination of the links of the same or different kinds. Finishing
the separate links in this way enables them to be more perfectly
polished or colored, and with a greatly diminished expenditure of
labor and time, and enables the links to ‘be put together without
injuring them in the least, however highly they may be polished
or colored.

“Ilaving thus described my invention, what I claim is —

“1. An ornamental chain for necklaces, &c., formed of alternate
closed links A and open spiral links B, substantially as shown and
described.

«2. The open spiral link B formed of coils of tubing, substan-

tially as shown and described.
SavsaiL Corrir
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The court below sustained the validity of the letters, enjoined
the defendant from infringing them, and awarded damages to
the complainants. Pearce thereupon appealed.

Myr. Henry Baldwin, Jr., for the appellant, cited Phillips v.
Puage, 24 How. 1645 Rubber Tip Pencil Company v. Howard, 20
Wall. 498 ; Collar Company v. Van Dusen, 23 id. 630 ; Dalton
v. Jennings, 93 U. S. 271; Glue Company v. Upton, 97 id. 3:
Rubber-Coated Harness Trimming Company v. Welling, id. T.

Mr. Benjamin F. Lee, contra.

Cottle having accomplished in the manufacture of gold chains
a new and useful result, an increase of efficiency, and a decided
saving in the operation, was clearly entitled to a patent. Gay-
ler v. Wilder, 10 How. 477, 484 ; Smith v. Goodyear Dental
Vuleanite Co., 93 U. S. 486 ;5 Lich v. Lippincott, 2 Fish, Pat.
Cas. 4 5 Strong v. Noble, 3 id. 586 5 Goodyear Dental Vulcanite
Co. v. Willis, 7 Pat. Off. Gaz. 41 ; Dalton v. Nelson, 9 id. 1112
Walton v. Potter, 3 Man. & G. 488 ; Curtis, Patents (4th ed.),
Prel. Obs. p. xxx.

Mr. JUSTICE STRONG, after stating the case, delivered the
opinion of the court.

Inview of the evidence found in the record, it cannot be ques-
tioned that ornamental chains composed of alternate closed links
and spiral links, or formed by spiral links alone, had been known
and in use long before Cottle made his alleged invention. As was
said by the circuit judge, * Chains formed by split rings which
are sprung into each other, or into a solid link, are familiar ar-
ticles, and there can be no novelty in the mere shape or form
of the chain, or of the link which is shown in the drawings of
the patent.” There is abundant evidence, not only that split
rings had been long in use, but that other spiral links had been
made and used before 1873, when the patentee claims to have
ITlade his invention. If, therefore, there be any novelty in the
link which is the subject of the second claim, it must consist in
the fact that the spiral link is formed of tubing. Tubing it-
lself, as understood in the jeweller’s art, is made by compress-
g a strip of gold around a brass or copper wire, and then
forcing it through a draw-plate, the holes in which decrease
gradually in diameter until the edges of the gold strip are com-




116 PEARCE v. MULFORD. [Sup. Ct.

pletely united. The copper wire is then eaten out by an acid,
and the tubing is complete. Both the product and process have
long been well known. And so have been spiral rings formed of
gold tubing. The tubing, before the wire is removed, is wound
into coils around a mandrel, and cut into desired lengths. The
coils may then be pressed together by a wire and annealed, the
wire having been removed, or the compressing and annealing
process may be omitted. Such spirals have a certain degree of
elasticity, which enables them to be sprung upon other links,
and when thus sprung into other closed or open spirals they
will form a chain. The well-known serpent bracelet was
such an open spiral, such a double link, and several of them,
sprung together alternately with closed links, would have
formed a chain identical in principle with that of the paten-
tee. There certainly is nothing patentable in merely reducing
the size of the bracelet so as to adapt it to use in a necklace.
The record also contains evidence that other spiral rings or
links made of gold tubing, some of them open and some closed,
by soldering, were made before 1873. It is to be observed that
the second claim in the patent is not for any process of mak-
ing a link; not for making tubing, or winding it into spiral
forms; not for tying or annealing the coils when they have
been wound: but for an open link, consisting of one or more
coils of tubing of the proper length, so as to form a double
spring link, into each end of which is soldered a small shot to
give the link a finish. This is all the description the spec-
fication gives of the link. It is not intimated that the coils
must be brought into close contact with each other, or annealed,
and it is simply said the links may be colored or polished. Th.e
form of the link, when made of gold tubing, is all that 1s
attempted to be patented. The constituents are not. The
patentee has testified that as long as he had known anything
about the manufacture of jewelry he had known tubing 0
be used in the art; that for many years he had known shot
put into the ends of such tubing, and that for a number of
years he had known links formed of tubing with shotted ends.
We think, therefore, the evidence sufficiently establishes that
the second claim is void for want of novelty in the alleged
invention.
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The first claim read in connection with the deseription
given in the specification and drawings is for an ornamental
chain, consisting of solid links and open spiral links made of
tubing, the latter being finished before they are sprung into
the solid links, and the connection being made by thus spring-
ing the links together. In considering whether this can be
sustained, 1t is necessary to observe what was the state of the
art and what was known when Cottle claims to have invented
the device for which he obtained the patent. Chains having
alternate open and closed links, the open links being spiral and
sprung into the closed links, were known. So were chains
made entirely of spiral links, and even of open spiral links. A
chain had also been made and worn, and it was for sale in
the stores, the links of which were hollow. They were made
solid, with copper wire inside. ~The copper wire was then de-
stroyed, leaving the links hollow, and they were then sprung
together to form a chain. The chain was thus composed of
open spiral links made of hollow metal ; that is, of tubing. It
is true, as appears from the model which is an exhibit in the
case, the two ends of the spiral were bent outward and the coils
were soldered together after the links had been sprung inte
each other. Still, when thus sprung into each other, they
made a chain formed of open spiral links of tubing. The sol-
dering was a distinet and after process. Omitting that pro-
cess and the outward deflection of the ends, and alternating
the links with other links made closed and solid, the chain
would have been substantially the same as that of the com-
plainants. We cannot think the advance which the patentee
made upon that can be called invention. Leaving the links
open after they have been sprung into closed links, there being
no novelty in the links themselves, cannot be patentable. It is
nothing more than the exercise of ordinary mechanical skill.
_If in one of the complainants’ chains, after the links had been
Joined, a person should solder the spirals together or to the
closed rings, it could hardly be maintained that a new chain
had been invented. Or if, when thus soldered, the soldering
should be removed, the change would not deserve to be re-
garded as a product of invention.  Yet this is substantially what
the patentee has done.  His chain may have been an improve-
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ment on the chains that preceded it. In some particulars it
doubtless was. It left the elasticity of the spiral gold tubing
more free by releasing the link from the attachment of the sol-
dering, and it enabled the chain to be freely taken in pieces
without injury to its structure. But all improvement is not
invention, and entitled to protection as such. Thus to entitle
it, it must be the product of some exercise of the inventive
faculties, and it must involve something more than what is
obvious to persons skilled in the art to which it relates.

In this case neither the tubing, nor the open spiral link
formed of tubing, nor the process of making either the open or
the closed link, nor the junction of closed and open spiral links
in a chain, was invented by the patentee. We are, therefore,
constrained to hold that the first claim of the patent, even if
not void for want of novelty, is void for want of patenta-
bility.

The decree of the Circuit Court will therefore be reversed,
and the cause remanded with directions to dismiss the bill.

So ordered,

SCHOONMAKER v. GILMORE.

The courts of the United States, as courts of admiralty, have not exclusive juris
diction of suits in personam, growing out of collisions between vessels while
navigating the Ohio River.

MoTION to dismiss a writ of error to the Supreme Court of
the State of Pennsylvania, to which is united a motion to
affirm.

This was an action on the case, brought in the Court of
Common Pleas of Allegheny County, Pennsylvania, by Gil-
more against Schoonmaker & Brown, owners of the steam-tug
«Jos. Bigley.” The declaration avers in substance that, by
reason of the negligence of the defendants, the tug, when
descending the Obio River, a few miles below Pittsburgh,
collided with and damaged certain barges belonging to the
plaintiff.
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The point was made by the defendants that the courts of
the United States have exclusive jurisdiction in cases of col-
lision on navigable waters.

There was a judgment for the plaintiff, on the affirmance
of which by the Supreme Court the defendants sued out this
writ.

Myr. Alezander M. Watson in support of the motions.
Mr. Hill Burqwin, contra.

Mg. CuIEF JUSTICE WAITE delivered the opinion of the
court.

The single question in this case is, whether the courts of the
United States, as courts of admiralty, have exclusive jurisdie-
tion of suits in personam, growing out of collisions between
vessels while navigating the Ohio River. This is a Federal
question, and gives us jurisdiction; but we cannot consider it
as any longer open to argument, as it was decided substantially
in The Moses Taylor, 4 Wall. 411; The Hine v. Trevor, id. 555
The Belfast, 71d. 624 ; Leon v. Galceran, 11 id. 185 and Steam-
boat Company v. Chase, 16 id. 522. The Judiciary Act of 1789
(1 Stat. 73, sect. 9), reproduced in sect. 563, Rev. Stat., par. 8,
which confers admiralty jurisdiction on the courts of the United
States, expressly saves to suitors, in all cases, the right of a
common-law remedy, where the common law is competent to
give it. That there always has been a remedy at common law
for damages by collision at sea cannot be denied.

The motion to dismiss is overruled, and that to affirm granted.

Judgment affirmed.
NotE. — Brown v. Davidson, error to the Supreme Court of the State of Penn-

sylvania, involved the same question as the preceding case. It was submitted
by the same counsel and determined in the same manner.
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Rainway CoMPANY v. HECK.

Neither the charge of the court below, if no exception was taken thereto before
the final submission of the case to the jury, nor the granting or the refusing
a new trial, is subject to review here.

ERrOR to the Circuit Court of the United States for the
Northern District of Illinois.
The facts ave stated in the opinion of the court.

Mr. E. Walker for the plaintiff in error.
Myr. O. B. Sansum, contra.

MR. CHIEF JUsTICE WAITE delivered the opinion of the court.

It does not appear from this record that any exceptions
were taken in the progress of the trial to what was done by
the court below. Nearly three weeks after the trial was con-
cluded and a verdict rendered, a motion was made for a new
trial, because of certain alleged errors in the charge; but it is
nowhere shown that they were noted or brought to the atten-
tion of the court before the verdict. Certainly no exceptions
were taken. A trial court may, in the exercise of its judicial
discretion, grant a new trial, if convinced that its charge was
wrong, even though its attention was not called to the error
complained of before the case was finally submitted to the jury.
But not so with us. Our power is confined to exceptions actu-
ally taken at the trial. The theory of a bill of exceptions is
that it states what occurred while the trial was going on. Time
is usually given to put what was done into an appropriate form
for the record; but, unless objection was made and exception
taken before the verdict, no case is presented for a review here
of the rulings at the trial. This has been settled in this court
since Walton v. United States, 9 Wheat. 6561. The cases are
numerous to that effect. '

We have uniformly held that, as a motion for new trial 1n
the courts of the United States is addressed to the discreti(lm
of the court that tried the cause, the action of that court 1t
granting or refusing to grant such a motion cannot be assigned
for error here. Schuchardt v. Allens, 1 Wall. 859 ; Insurancé

Company v. Barton, 13 id. 603,
e , Judgment afirmed.
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BANKING ASSOCIATION v. INSURANCE ASSOCIATION.

1. An appeal will be dismissed when it appears from the record, taken as a whole,
that the amount actually in controversy is not sufficient to give the court
jurisdiction.

9. Gray v. Blanchard (97 U. S. 564) reaffirmed.

APPEAL from the Circuit Court of the United States for
the District of Louisiana.
The facts are stated in the opinion of the court.

Mr. J. D. Rouse and Mr. William Grant for the appellant.
Myr. Charles B. Singleton, Jr., contra.

Mr. CHIEF JUSTICE WAITE delivered the opinion of the
court.

From this record it appears affirmatively that the only dis-
pute between the parties is as to the right of the insurance
association to withhold a transfer of stock until an indebted-
ness of a stockholder to it for $2,074.36 is paid. Such being
the case, we have no jurisdiction of this appeal. In Gray v.
Blanchard (97 U. S. 564) we held that a writ of error must
be dismissed when it appears from the record, taken as a whole,
that the amount actually in controversy between the parties

was not sufficient to give us jurisdiction.
Appeal dismissed.

HAYES v. FISCHER.

L An appeal,is the only mode by which the appellate jurisdiction of this court
can be exercised in equity suits, brought in the courts of the United States,
and it does not lie before a final decree has been rendered.

2. A proceeding in the court below for contempt cannot be re-examined here by
an appeal or a writ of error.

Mortox to dismiss a writ of error to the Circuit Court of
the United States for the Southern District of New York.
The facts are stated in the opinion of the court.
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Myr. Charles F. Blake in support of the motion.
Mr. J. H. Whitelegge, contra.

Mg. CHIEF JUSTICE WAITE delivered the opinion of the
court.

Fischer, the defendant in error, brought a suit in equity in
the Circuit Court of the United States for the Southern Dis.
trict of New York, to restrain Hayes, the plaintiff in eror,
from using a certain patented device. In this suit an inter-
locutory injunction was granted. Complaint having been made
against Hayes for a violation of this injunction, proceedings
were instituted against him for contempt, which resulted in an
order by the court that he pay the clerk $1,389.99 as a fine,
and that he stand committed until the order was obeyed. To
reverse this order, Hayes sued out this writ of error, which
Fischer now moves to dismiss, on the ground that such pro-
ceedings in the Circuit Court cannot be re-examined here.

If the order complained of is to be treated as part of what
was done in the original suit, it cannot be brought here for
review by writ of error. Errors in equity suits can only be
corrected in this court on appeal, and that after a final decree.
This order, if part of the proceedings in the suit, was inter
locutory only.

If the proceeding below, being for contempt, was independent
of and separate from the original suit, it cannot be re-examined
here either by writ of error or appeal. This was decided more
than fifty years ago in Ex parte Kearney (T Wheat. 38), and the
rule then established was followed as late as New Orleans V.
Steamship Company, 20 Wall. 387.

It follows that we have no jurisdiction.

Motion grcmted.
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TIERNAN v. RINKER.

1 An act of the legislature of Texas, entitled “ An Act regulating taxation,”
approved June 3, 1878, provides in its third section that “there shall be
levied on and collected from every firm or association of persons . . . pur-
suing the occupatiou of selling spirituous, vinous, malt, and other intoxi-
cating liquors in quantities less than one quart, $200; in quantities of a
quart and less than ten gallons, $100; provided that this section shall not
be so construed as to include any wines or beer manufactured in this
State.” A., who was pursuing, in that State, “the occupation of selling
spirituous, vinous, malt, and other intoxicating liquors in quantities less
than one quart,” filed his petition, setting forth that the wines and beer
which he was selling were the manufacture, not of that State, but of other
States and of foreign nations, and praying that the county treasurer be
enjoined from collecting the tax imposed by said act of 1873, on the ground
of its repugnance to the Constitution of the United States. Held, that, as
he was also engaged in selling other liquors, the injunction was properly
refused.

2. That act is inoperative only so far as it discriminates against imported

wines or beer. A person cannot, for selling either of them, be subjected

to a higher tax than that imposed for selling wines or beer manufactured
in the State.

ERROR to the Supreme Court of the State of Texas.
A statute of Texas, entitled «“ An Act regulating taxation,”
approved June 8, 1873, enacts as follows : —

“Secr. 8. That there shall be levied on and collected from
every person, firm, or association of persons, pursuing any of the
following named occupations an annual tax (except when herein
qtherwise provided), on every such occupation or separate estab-
!1shm.ent, as follows : For selling spirituous, vinous, malt, and other
Intoxieating liquors, in quantities less than one quart, $200; in
qu.antities of a quart and less than ten gallons, $100: Provided, that
this section shall not be so construed as to include any wines or
beer. manufactured in this State, or when sold by druggists for
medicinal purposes : And provided further, that this section shall
T‘Ot ble so construed as to authorize druggists to sell spirituous or
Intoxicating liquors, except alcohol. For selling in quantities of
ten gallons and over, $100.

‘“ Secr. 4. That the county courts of the several counties of
this State shall have the power of levying taxes equal to the one-
half of the amount of the State tax herein levied, except as herein-
before provided : And provided jfurther, that any one wishing to
Pursue any of the vocations named in this act for a less period than




124 TIERNAN ». RINKER. [Sup. ¢

one year may do so by paying a pro rata amount of such occupa
tion for the period he may desire : Provided further, that no occu
pation license shall issue for a less period than three months: And
provided further, that the receipt of the proper officer shall e
prima facie evidence of the payment of such tax.”

In pursuance of the authority conferred by this statute, the
county court of Galveston County, in March, 1876, levied a
tax upon certain parties engaged in the occupations mentioned
in the third section, equal to one-half the tax levied by the
State.

Barney Tiernan and a number of others, who were the peti-
tioners in the court below, are engaged in the county of Gal
veston in the occupation of *selling spirituous, vinous, malt,
and other intoxicating liquors,” some of them in quantities
less than one quart, and others in quantities of one quart and
less than ten gallons; and the wines and beers which they sell
are not of the manufacture of the State. By the present suit
against Rinker, the treasurer of that county, they seek to en-
join the enforcement of the tax against them, on the alleged
ground that the statute is invalid in that it discriminates in
favor of wines and beer manufactured in the State against
those which are manufactured elsewhere. The District Court
of the State sustained a demurrer to their petition and dis-
missed the case. The Supreme Court of the State affirmed
the decision. The petitioners thereupon sued out this writ of
error,

Mr. A. H. Willie for the plaintiffs in error.

The statute subjects to a tax persons engaged in the pursnit
of a given occupation, which is defined to be the selling of
spirituous, vinous, malt, and other intoxicating liquors. ’

The first proviso embraces the plaintiffs in error, as their
occupation is that of selling vinous and malt liquors which
are not manufactured in Texas, and of spirituous and other
intoxicating liquors. It discriminates in favor of wines of
beer manufactured in Texas, and against those liquors if t}}e)’
are the product of other States or of foreign nations. The
statute is, therefore, a regulation of commerce and is repug-
nant to the Constitution. Welton v. State of Missouri, 91
U8, 275,
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The proviso is an essential part of the statute. Its office is
to restrain the enacting clause and to except something which
would otherwise have been within it, or, in some measure, to
modify it. Wayman v. Southard, 10 Wheat. 1. The court
can no more limit the legal effect of terms, because they are
in a proviso, than it can qualify the terms of a private agree-
ment, because they are in one part of the instrument instead
of another. Dugan v. Bridge Company, 27 Pa. St. 310.

To strike out the proviso as unconstitutional, and yet sustain
the statute as imposing the tax upon the sale of spirituous,
vinous, malt, and other intoxicating liquors indifferently, would
defeat its obvious intention, which is to encourage the manu
facture of Texas wines and beer. Where a statute is clearly
made up of parts, sections, or provisions, one part will not be
held good and another bad, unless the respective parts are
independent of each other. State v. Commissioners of Perry
County, 5 Ohio St. 507 ; Potter’s Dwarris, 249, The constitu-
tional parts can stand only when, after rejecting the others,
the object and effect of the law are not destroyed. State v.
Estabrook, 3 Nev.180. The whole must fall, if, after rejecting
the unconstitutional parts, the remainder is incapable of being
executed in accordance with the legislative intent. Cooley,
Const. Lim. 178; Washington v. The State, 13 Ark. T63.
Where the different provisions form inseparable parts of the
same system, the whole is invalidated by the unconstitutionality
of a part. People v. Detroit, 29 Mich. 108 ; Sedgwick, Stat.
Law, 414, and cases cited.

No counsel appeared for the defendant in error.

MR. Justice FIELD, after stating the case, delivered the
opinion of the court.

The petitioners rely upon the ruling of this court in the case
of Welton v. State of Missourt to sustain their position. There the
State had exacted the payment of a license tax from travelling
pedlers who dealt in the sale of goods, wares, and merchandise
which were not the growth, product, or manufacture of the
State, and required no such license tax from similar traders
selling goods which were the growth, product, or manufacture
of the State. And this court held, following in that respect the




126 TIERNAN v. RINKER. [Sup. Ct.

ruling 1n Brown v. Maryland, that the tax exacted from dealers
in goods before they could be sold was in effect a tax upon the
goods themselves, and that the legislation which thus discrim-
inated against the products of other States in the conditions
upon which they could be sold by a certain class of dealers was
in conflict with the commercial clause of the Constitution.

In deciding the case, the court observed that the power con.
ferred by this clause to regulate commerce with foreign nations
and among the several States is without limitation ; and that tc
regulate commerce is to preseribe the conditions upon which it
shall be conducted ; to determine how far it shall be free from
restrictions ; how far it shall be subjected to duties and imposts;
and how far it shall be prohibited ; that when the subject to
which the power applies is national in its character, or of such
a nature as to admit of uniformity of regulation, the power is
exclusive of State authority ; that the portion of commerce with
foreign countries or between the States, which consists in the
transportation and exchange of commodities, is of national im-
portance and admits and requires uniformity of regulation;
that the object of vesting this power in the general government
was to insure this uniformity against diseriminating State
legislation ; and that to that end this power must cover the
property which is the subject of trade from hostile or interfer-
ing legislation until it has become a part of the general prop-
erty of the country and subject to similar protection and to no
greater burdens. If, before that time, the property can be-
come subject to any restrictions by State legislation, the object
of vesting the control in Congress may be defeated. If the
State can exact a license tax from one class of traders for the
sale of goods which are the growth, product, or manufacture of
other States, it can exact the license from all traders in such
goods, and the amount of the tax will rest in its discretion.
« Imposts,” the court said, *operating as an absolute exclu-
sion of the goods, would be possible, and all the evils of dis-
criminating State legislation favorable to the interests of one
State and injurious to the interests of other States and cout-
tries, which existed previous to the adoption of the Constitu-
tion, might follow, and the experience of the last fifteen }ears
shows would follow, from the action of some of the States.
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The court, therefore, held that the commercial power of the
Federal government over a commodity continued until the
commodity had ceased to be the subject of discriminating legis-
lation in any State by reason of its foreign character, and that
this power protects it after it has entered the State from any
burdens imposed by reason of its foreign origin. The court
also held that the inaction of Congress to prescribe any specific
rules to govern inter-state commerce, when considered with
reference to its legislation with respect to foreign commerce,
is equivalent to a declaration that inter-state commerce shall
be free and untrammelled, and that this policy would be de-
feated by discriminating legislation like that of Missouri.

The doctrine of this case has never been questioned; it has
been uniformly recognized and approved, and expresses now
the settled judgment of the court.

According to it, the statute of Texas is inoperative, so far as
it makes a diserimination against wines and beer imported
from other States, when sold separately from other lignors. A
tax cannot be exacted for the sale of beer and wines when a
foreign manufacture, if not exacted from their sale when of
home manufacture. If a party be engaged exclusively in the
sale of these liquors, or in any business for which a tax is
levied because it embraces a sale of them, he may justly object
to the discriminating character of the act, and on that account
challenge its validity, under the decision in question ; but if
engaged in the sale of other liquors than beer or wines, he can
not complain of the State tax on that ground. The statute
makes no discrimination in favor of other liquors of home
manufacture. Whilst it groups the sale of several kinds of
liquors as one occupation, it evidently intends that the occupa-
tion which consists in the sale of any one of the several liquors
named, in the quantities mentioned, shall be subject to taxa-
ton, as though it read, ¢ for selling spirituous, or vinous, or
malt, or other intoxicating liquors.” It does not require to
Justify the tax that a party shall be engaged in the sale of all
the liquors mentioned, as well as other liquors. This being
the. true construction of the act, there can be no objection
to its enforcement where the tax is levied for occupations for
the sale of other liquors than wines and beers. In the present
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case the petitioners describe themselves as engaged in the ocey-
pation of selling spirituous, vinous, malt, and other intoxicating
liquors; that is, in all the liquors mentioned and others not
mentioned. There is no reason why they should be exempted
from the tax when selling brandies and whiskies and other
alcoholic drinks, in the quantities mentioned, because they
could not be thus taxed if their occupation was limited to the
sale of wines and beer.
We see, therefore, no error in the ruling of the Supreme
Court of Texas, and its judgment is accordingly
Affirmed.

BALL ». LANGLES.

1. Reissued letters-patent No. 4026, granted June 14, 1870, to Hosea Ball for a
new and useful improvement in ovens, are void, inasmuch as they contain
new matter, and are for an invention different from that exhibited in the
original specification and drawings.

2. The ruling in Seymour v. Osborne (11 Wall. 516) and Russell v. Dodge (93 U. 8.
460), touching the authority of the Commissioner of Patents in granting a
reissue of letters-patent, reaffirmed.

APPEAL from the Circuit Court of the United States for the
District of Louisiana.
The facts are stated in the opinion of the court.

Mr. Thomas J. Durant and Mr. Charles W. Hornor for the
appellants. '
Myr. Conway Robinson and Mr. Leigh Robinson, contra.

MR. JusticE STrONG delivered the opinion of the court.

This is a bill in equity filed by Hosea Ball and Margaret
Haughery, against Justin Langles and N. A. Baumgarden,
composing the firm of Baumgarden & Langles. It charges
an infringement by the defendants of reissued letters-patent
granted to Ball, June 14, 1870, for an alleged new and use:
ful improvement in ovens. The original patent was granted
to him on the 238d of September, 1836, for a period of f.ouT'-
teen years from that date. On the 12th of October, 1869, this
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original was surrendered, and a reissue was granted. A second
reissue was granted on the 14th of June, 1870, numbered 4026.
Subsequently an extension of the patent was granted for seven
years, from Sept. 23, 1870. It is upon the second reissue (No.
4026), thus extended, that this suit is founded. The charge of
the bill is, that the defendants have constructed such an oven
as that patented, with intent to use it. The Circuit Court dis-
missed the bill, and from that decree the complainants have
appealed.

The first question now to be considered under the pleadings
and evidence is, whether the reissued patent (No. 4026) is
valid. One of the defences set up by the answer is, that the
reissue 1s not for the same invention as that described, claimed,
and shown in the original letters, and it is averred that the
surrender of those letters and the first reissue were for the
purpose of introducing new matter not shown, suggested, or
indicated in the specification, drawings, or model filed with the
original application, and also for the purpose of obtaining a
claim broader than the invention, and broad enough to cover
the invention of subsequent inventors and patentees. If these
averments of the answer are well founded the reissue is void,
and it will be unnecessary to consider the other defences
set up.

When the reissues of 1869 and 1870 were granted, the Com-
missioner of Patents had authority under the acts of Congress
to grant reissues only in certain specified cases. These were
whenever a patent was inoperative or invalid by reason of a de-
fective or insufficient specification, or by reason of the patentee’s
claiming as his own invention or discovery more than he had
aright to claim as new, if the error had arisen by inadvert-
ence, accident, or mistake, without any fraudulent or decep-
tive intention. The commissioner was invested with authority
to determine whether the surrendered patent was valid by rea-
son of a defective or insufficient specification, or because the
patentee had claimed more than he had a right to claim asnew ;
and if he found such to be the case, and found also that the
error had been due to madvertence, accident, or mistake, with-
out fraud, his decision was conclusive, and not subject to review

by the courts. But the law did not confer upon him jurisdie-
VOL. XII. 9
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tion to grant a reissue embracing new matter, or a broader
invention than what was revealed by the original specification,
or drawings or models, except in some cases where there was
neither model nor drawing. A reissue for anything more is,
therefore, inoperative and void. Accordingiy, this court has
repeatedly held that if, on comparing a reissue with its origi-
nal, the former appears on its face to be for a different inven-
tion from that described or indicated in the latter, it must be
declared invalid. Seymour v. Osborne, 11 Wall. 516, 5H44;
Russell v. Dodge, 93 U. S. 460.

In the original patent, Ball described his invention as con-
sisting of an over. with a series of bread-receivers swung be-
tween the ends of a reel hung in an interior perforated chamber,
and capable of rotation on a horizontal shaft; an arrangement
being provided for the self-delivery of the bread from the front
of the oven, as afterwards set forth. Having thus described it
generally, he proceeded to set forth in detail its construction,
including the mode in which it was heated. This was done in
part by explanation of his drawings. A fire-chamber was rep-
resented below the oven, with an ash-pit beneath. Above the
fire-chamber, but beneath the oven, a space through which the
products of combustion passed on their way to the chimney, com-
municating by openings with the vertical side and back flues.
These flues were exterior to the oven proper, but they commu-
nicated with the interior chamber or oven by perforations or
openings. In this interior chamber the bread was placed on
platforms hung on a revolving reel, and a mode of discharge
and filling was described. The specification then stated that,
“ owing to the perforated sides and back of the interior cham-
ber, all parts of it receive the full heat of the oven, snitable
dampers regulating the course of the products of combustion
to the chimney.” Such was the description, so far as it is nec-
essary to state it. The single claim of the patent was as fol-
lows: “What I claim and desire to secure by letters-patent
is the perforated interior chamber, in combination with the
rotary reel and the swinging platform thereon, self-discharging,
substantially as set forth.”

It is evident from this description and from the attendant
drawings that the interior chamber or oven was so constructed,
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that what are called *the products of combustion” did not and
could not pass direetly into it. The chamber was heated by
those products passing through the exterior flues on the sides
and back. There was no direct communication between the
space above the fire-chamber and the interior of the oven, and
no communication at all except indirectly through the perfo-
rations in the vertical flues on the sides and back of the oven.
The interior chamber was heated for baking by heat radiating
from its walls, except the comparatively small quantity which
was permitted to enter through the small perforations in the
flues. It is impossible to detect in the specification or draw-
ings any intention or hint even of conducting the products of
combustion (whatever may have been meant by the phrase, -
whether heat, gases, or smoke, or all of them) directly into
the baking-chamber. Not a single ray of heat could enter the
chamber, radiated from the fire. No passage was provided
through the bottom, and even the perforations in the sides must
have been ineffectual to divert the ascending heat from its
upward course through the flues.

If, now, we turn to the reissues of 1869 and 1870, it cannot
be doubted that while they claim what was claimed in the
original, they claim much more. They claim an entirely dif-
ferent mode of heating the chamber, necessitating a radical
difference in the construction of the oven.

The specification of the reissue of 1870, as well as that of
1869, instead of representing the space above the fire-chamber
as communicating with the interior chamber only indirectly
through perforations in the vertical and back flues, described it
as communicating ¢ direetly or indirectly in any proper man-
ner with the chamber in which the bread-receiving shelves or
Platforms are revolved.” The patentee says, ¢ The flues and
openings to permit the passage or circulation of gases into or
through the bread-chamber may be located and arranged in
any effective manner.” Thus the flues and openings may be
made through the bottom of the oven and immediately over
the fire, admitting direct radiation from the fire-chamber. And
be claims « one or more swinging bread-holders, suspended
fr?m the arms or end plates of a rotating reel in combination
With a furnace so arranged and connected that the products of
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combustion will pass into or through the chamber within which
the bread-holders move.” Thus his reissued patent has become
one for an oven in which there may be no diaphragm or parti-
tion separating the compartment in which the dough is placed
from the furnace by which it is heated, and which may be
directly under it. Thus the oven is made a part of the passage-
way for the products of combustion from the fire-chamber to
the chimney. That this is a very different invention from
anything exhibited in the original specification and drawings
is too obvious to need further elucidation. We cannot doubt
that the purpose of the reissues was not to cure defects in the
original specification, or any deficiency in describing the inven-
tion, but to cover other devices which the patentee had not
in mind when he first applied for his patent, and which may
have subsequently come to his knowledge. Thirteen years
after the patent was granted had elapsed before he applied for
any reissue. However this may be, the reissued letters are
so clearly for a different invention from that for which the
patentee first applied, containing new matter, and so much
broader, that we are constrained to hold that the Commissioner
of Patents had no authority to grant them, and consequently
that they are void.
The complainants’ bill was, therefore, rightly dismissed.
Decree affirmed.

FrENCH v. WADE.

1. A’s lands in Louisiana were, May 6, 1865, duly forfeited to the United States
by a decree of the proper court in the exercise of the jurisdiction conferred
by the Confiscation Act of July 17, 1862 (12 Stat. 589), as modified by the
joint resolution of even date therewith. Id.627. A. purchased them u?dﬂ'
the decree, and, on receiving from the marshal a deed therefor, Dbargained
and sold them to B. in fee, by an authentic act of sale, with all lega‘l war-
ranties. On the death of A., his heirs-at-law sued B. for the possession o
the lands. Held, that they were entitled to recover.

2. Wullach et al. v. Van Riswick (92 U. S. 202) reaffirmed.

ERROR to the Circuit Court of the United States for the
District of Louisiana.
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This was a suit brought March 14, 1878, against Joseph M.
French, by the heirs-at-law of Henry F. Wade, Jr., to recover
the possession of certain real estate in the city of New Orleans.

Wade was the owner of the property when it was seized and
a libel for its condemnation filed in the proper District Court
of the United States, under the act of July 17, 1862 (12 Stat.
589), commonly called the Confiscation Act, and the joint reso-
lution of even date therewith. Id. 627. It was condemned
May 6, 1865, as forfeited to the United States, and sold under
a writ of venditioni ezxponas, Oct. 21, 1865. Wade was the
purchaser, and he and his wife, by an authentic act passed
before S. Magner, notary public, on the thirtieth day of that
month, bargained and sold it in fee, with all legal warranties,
to French. The latter took possession of it and made valuable
improvements.

The act recites that the property was acquired by Wade *“at a
sale made by the marshal of the United States for the eastern
district of Louisiana, by virtue of a writ of wenditioni exponas
to him directed by the Distriet Court of the United States
for that distriet, in the suit entitled The United States v. One
Piece of Ground, &c., the property of Henry ¥. Wade, Jr., No.
7969 of the docket of said court, as per deed of said marshal,
dated the 24th of October, 1865, recorded in the clerk’s office
of said court in sales-book B, folios 840 and 341, hereto annexed
as part hereof ; said property belonged to said Wade, Jr., defend-
ant in said suit, for having acquired the same by donation from
his father, Henry F. Wade, and his mother, Lucretia Martin, by
act passed before Theodore Guyole, late notary, on the 17th of
My, 1860, and the same belonged to said donor and his wife,
as community property.” Wade died Feb. 24, 1874.

Judgment was rendered in favor of the plaintiffs, and French
sued out this writ of error.

Mr. Benjamin F. Jonas for the plaintiff in error.
Mr. John A. Campbell, contra.

Me. Crigr Justice Waire delivered the opinion of the
court,

We think the court below was right in holding that this case
Wasgoverned by that of Wallach et al. v. Van Riswick (92 1. 8.
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202), in which we decided that after a seizure and an adjudi-
cated condemnation and sale under the Confiscation Act of
July 17, 1862 (12 Stat. 5689), of the lands of one engaged in
rebellion against the United States, there was *left in him
no estate or interest of any description which he could convey
by deed, and no power which he could exercise in favor of
another” (p. 208), and that the joint resolution passed contem-
poraneously with the approval of the act was *intended for
the benefit of his heirs exclusively, to enable them to take
the inheritance after his death.” p. 213. As to him, the for
feiture was complete and absolute; but the ownership after
his death was in no wise affected (p. 209), except by plac-
ing it beyond his control while living. This case has been
followed many times since. Pikev. Wassell, 94 U. S. T11. It
must now be considered as the settled rule of decision in this
court.

Wade, by the purchase of his own interest in the property,
took the property to hold during his life, the same as any other
purchaser. Whatever rights another could have acquired by the
purchase, he got, but no more. Another could not, after pu-
chase, have sold and conveyed the interest of the heirs in the
property ; neither can he. By the condemnation and sale,
Wade’s estate was separated entirely from that of his heirs aiter
his death, and the heirs are not estopped by his warranty from
asserting their title.

As the cause was tried below on the question of title only,
and there are no findings in respect to the improvements put
on the property by French, we cannot consider whether any
allowances should be made to him on that account or not.

Judgment affirmed:




Oct. 1880.] RaiLroap Co. v. MissiSSIPPL.

RAILROAD COMPAXNY w». MISSISSIPPL.

1. A petition for a mandamus was filed in one of her courts by the State of Mis-
sissippi to compel a railroad company, a corporation existing under the
laws of that State, to remove a stationary bridge which it had erected over
Peart River, a navigable stream on the line between Louisiana and Missis-
sippi. Thereupon the company presented its petition, duly verified, praying
for the removal of the suit into the Circuit Court of the United States, and
alleging that the right to erect, use, and maintain the bridge was vested by
the company’s charter; that its maintenance over said river was authorized
by the act of Congress approved March 2, 1868 (16 Stat. 38) ; that there-
under it became a part of a post-road over which for several years the
mails of the United States have been carried, and that therefore the suit
impugns the rights, privileges, and franchises granted by said act. The
petition was accompanied by a bond with good and sufficient security, con-
ditioned as required by the act of March 3, 1875. 18 Stat. part 3, p. 471.
Held, that under the latter act the company was entitled to the removal
prayed for.

2. The decisions of this court affirming the jurisdiction of the courts of the
United States in cases arising under the laws of the United States, or where
a State is a party, cited and commented on.

3. The ruling in Insurance Company v. Dunn (19 Wall. 214) and Removal Cases
(100 U. 8. 457), that a party loses none of his rights who, after failing to
obtain its removal, contests a suit on its merits in the State court, reaf:
firmed.

ERROR to the Supreme Court of the State of Mississippi.
The facts are stated in the opinion of the court.

Mr. John A. Campbell and Mr. Thomas L. Baynme for the
plaintiff in error. :
Mr. Alexander M. Clayton, contra.

Mr. Justice HARLAN delivered the opinion of the court.

The plaintiff in error, defendant below, filed a petition in the
state court of original jurisdiction for the removal of this suit
nto the Circuit Court of the United States for the Southern
Distriet of Mississippi. The petition was accompanied by a
bond, with good and sufficient surety, conditioned as required
by the statute, The application for removal was denied, and
the court, against the protest of the company, proceeded with
the trial of the suit. A demurrer to the answer was sustained,
ancll judgment was entered in behalf of the State. Upon a
Writ of error, sued out by the company, the Supreme Court of
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Mississippi gave its sanction to the action of the inferior court
upon the petition for removal, and affirmed, in all respects, its
judgment upon the merits.

The first assignment of error relates to the action of the State
court in proceeding with the trial after the filing of the petition
and bond for removal of the suit. If the suit was one which
the company was entitled, under the statute, to have removed
into the Circuit Court of the United States, then all that occurred
in the State court, after the filing of the petition and bond,
was in the face of the act of Congress. Gordon v. Longest, 16
Pet. 97; Kanouse v. Martin, 15 How. 198; Insurance Compuny
v. Dunn, 19 Wall. 214. Its duty, by the express command of
the statute, was, the suit being removable, to accept the petition
\ and bond, and proceed no further.

i Among the cases to which the national Constitution extends
l the judicial power of the United States are those arising under
i the Counstitution or laws of the Union. The first section of the
1 act of March 3, 1875, determining the jurisdiction of circuit

i courts of the United States, and regulating the removal of
' causes from State courts, invests such ecircuit courts with
I original jurisdiction, concurrent with the courts of the several
’lﬁ States, of all suits of a civil nature, at common law or in equity,

ill where the matter in dispute exceeds, exclusive of costs, the sum
; or value of $500, and ¢ arising under the Constitution or laws
]‘ of the United States.” Under the second section of that act
i either party to a suit of the character just described may re-
! move it into the Circuit Court of the United States for the
| proper district. The only inquiry, therefore, upon this branch
1 of the case is, whether the present suit, looking to its nature
il and object as disclosed by the record, is, in the sense of the
i Constitution, or within the meaning of the act of 1875, one
l « arising under the Constitution or laws of the United States.”

The action was commenced by a petition filed, in behalf of
the State, against the New Orleans, Mobile, and Chattanooga
i Railroad Company (now known as the New Orleans, Mobile,
and Texas Railroad Company), a corporation created in the
i year 1866, under the laws of Alabama, and by an act of the
l legislature of Mississippi, passed Feb. 7, 1867, recognized a.nd
approved as a body politic and corporate in that State, with
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authority to exercise therein the rights, powers, privileges, and
franchises granted to it by the State of Alabama.

The object of the action was to obtain a peremptory writ of
mandamus, requiring the company to remove a stationary
bridge which it had erected across Pearl River, on the line
between Louisiana and Mississippi, and construct and maintain,
in the central portion of the channel of that river, where the
railroad crosses, a drawbridge which, when open, will give a
clear space, for the passage of vessels, of not less than sixty feet
in width, and provide, after its construction, for the opening
of the drawbridge, without unnecessary delay, for any and all
vessels seeking to pass through it.

The claim of the State is: —

1. That the construction and maintenance of a stationary
bridge across Pearl River is in violation of the company’s char-
ter, an obstruction to the navigation of the river, and a public
nuisance, resulting in great and irreparable damage to the people
of Mississippl.

2. That Pear]l River, by the common law and the law of na-
tions, is a navigable river, in which the tide ebbs and flows
above said bridge, is navigable for steamboats for more than
two hundred miles, and has been so navigated from time im-
memorial ; that the river is the boundary between Mississippi
and Louisiana, neither of those States having power to authorize
any obstruction to its free navigation; that by an act of Con-
gress, entitled  An Act to enable the people of the western part
of Mississippi Territory to form a constitution and State govern-
ment, and for the admission of said State into the Union on
an equal footing with the original States,” passed March 1,
1817, it was, among other things, provided ¢ that the Mississippi
River and the navigable rivers and waters leading into the same,
or into the Gulf of Mexico, shall be common highways and for
ever free, as well to the inhabitants of said State as to other
citizens of the United States ; 7’ that those provisions constituted
a condition on which the State of Mississippi was admitted into
the Union, and an engagement on the part of the United States
that all the navigable rivers and waters emptying into the Gulf
of Mexico should for ever be free to all the inhabitants of the
State of Mississippi ; that Pearl River does lead and empty
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into the Gulf of Mexico; that the bridge is such an obstruction
to the navigation of Pearl River as to cause permanent injury,
as well t« the State of Mississippi and its inhabitants, as to the
commerce of the United States and of the world, and, conse
quently, was in violation of the law.

The company resists the application for a mandamus upon
several grounds.

It affirms that the bridge in question had been constructed
and is maintained in accordance with its charter and conform-
ably to the power and authority conferred by the States of
Alabama, Mississippi, and Louisiana.

It further avers, in its answer, that the railroad is a great
public highway through those States, connecting them with
other portions of the United States; that Congress, in view of
the magnitude and cost of the work, and to expedite its con-
struction, by an act entitled “ An Act to establish and declare
the railroad and bridges of the New Orleans, Mobile, and Chat-
tanooga Railroad, as hereafter constructed, a post-road, and for
other purposes,” approved March 2, 1868, authorized and em-
powered that corporation to construect, build, and maintain
bridges over and across the navigable waters of the United States
on the route of said railroad, between New Orleans and Mobile,
for the use of the company and the passage of its engines, cars,
trains of cars, mails, passengers, and merchandise, and that the
railroad and its bridges, when complete and in use, were to be
held and deemed lawful structures and a post-road ; that the act
of Congress required drawbridges on the Pascagoula, the Bay
of Beloxi, the Bay of St. Louis, and the Great Rigolet, but
none on Pearl River, power being reserved by Congress to amend
or alter the act so as to prevent or remove material obstructions;
that the company is authorized to maintain the bridge in ques-
tion under that act of Congress; that the same is a ]a‘v’ful
structure and a post-road, which no court can, consistently with
the act of Congress, overturn or abate as illegal or as a nuisancé.

On the day succeeding that on which its answer was filed,
the company presented the petition for removal, to which refer
ence has already been made, accompanied by a bond in prop&
form. That petition sets out the nature and object <.)f the
action, and claims that the right to erect and to maintain the
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present bridge for the conveyance of the cars, trains, passen-
gers, mails, and merchandise, vested in the company, ¢ on a con-
tract with the State of Mississippi in the enactment aforesaid ;
that the State of Mississippi has no power to repudiate that
contract or to impair its obligations; that it is a vested right
resting on a contract and supported and sustained by the Con-
stitution of the United States, and that this cause is one arising
under the Constitution of the United States.”

It then proceeds: —

“And your petitioner further represents that the bridge
aforesaid, and its maintenance over the said river in the manner
in which 1t exists, is authorized by the act of Congress approved
March 2, 1868, which authorized and empowered the said com-
pany to construct, build, and maintain bridges over and across
the navigable waters of the United States on the route of the
said railroad between Mobile and New Orleans, and that when
constructed they should be recognized as lawful structures and
a post-road, and were declared to be such; and the Congress
reserved the power to alter the same when they become an
obstruction to the navigable waters.

“Your petitioner says that the railroad and bridges are and
have been for three or more years a post-road, over which
the mails of the United States have been carried and are now
being carried, and as the bridge referred to is a lawful struc-
ture under the Jaws of the United States, this suit impugns
the rights, privileges, and franchises granted by the act of Con-
gress aforesaid of the 2d March, 1868.”

From this analysis of the pleadings, and of the petition for
removal, it will be observed that the contention of the State
rests, in part, upon the ground that the construction and main-
tenance of the bridge in question is in violation of the condition
on which Mississippi was admitted into the Union, and incon-
sistent with the engagement, on the part of the United States,
as expressed in the act of March 1, 1817. On the other hand,
the railroad company, in support of its right to construct and
maintain the present bridge across Pearl River, invokes the
Protection of the act of Congress passed March 2, 1868. While
the case raises questions which may involve the construction of
State enactments, and also, perhaps, general principles of law,
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not necessarily connected with any Federal question, the suit
otherwise presents a real and substantial dispute or controversy
which depends altogether upon the construction and effect of
an act of Congress. If it be insisted that the claim of the State,
as set out in its petition, might, possibly, be determined by
reference alone to State enactments, and without any construc-
tion of the act of 1817, the provisions of which are invoked by
the State in support of its application for mandamus, the im-
portant, and, so far as the defence is concerned, the funda-
mental, question would still remain, as to the construction of
the act of Congress of March 2, 1868. That act, the company
contends, protects the present stationary bridge against all in-
terference whatever, upon the part either of the State or of
the courts. In other words, should the coart be of opinion that
the law is for the State, if the rights of parties were tested
simply by the statutes of Alabama and Mississippi, it could not
evade, but must meet and determine, the question, distinctly
raised by the answer, as to the operation and effect of the act
of Congress of 1868.

Is it not, then, plainly a case which, in the sense of the
Constitution, and of the statute of 1875, arises under the laws
of the United States ?

If regard be had to the former adjudications of this court,
this question must be answered in the affirmative.

It is settled law, as established by well-considered decisions
of this court, pronounced upon full argument and after ma-
ture deliberation, notably in Cohens v. Virginia, 6 Wheat. 264;
Osborn v. Bank of the United States, 9 id. 738; Mayor v. Cooper,
6 Wall. 247; Gold- Washing ¢ Water Company v. Keyes, %
U. S. 199 ; and Zennessee v. Davis, 100 U. S. 257.

That while the Eleventh Amendment of the National Con-
stitution excludes the judicial power of the United States from
suits, in law or equity, commenced or prosecuted against one of
the United States by citizens of another State, such power is
extended by the Constitution to suits commenced or prosecuted
by a State against an individual, in which the latter demands
nothing from the former, but only seeks the protection of the
Constitution and laws of the United States against the claim or
demand of the State;
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That a case in law or equity consists of the right of one
party, as well as of the other, and may, properly, be said to
arise under the Constitution or a law of the United States,
whenever its correct decision depends on the construction of
either;

That cases arising under the laws of the United States are
such as grow out of the legislation of Congress, whether they
constitute the right or privilege, or claim, or protection, or
defence of the party, in whole or in part, by whom they are
asserted ;

That, except i the cases of which this court is given, by
the Constitution, original jurisdiction, the judicial power of the
United States is to be exercised in its original or appellate
form, or both, as the wisdom of Congress may direct ; and,
lastly,

That it is not sufficient to exclude the judicial power of
the United States from a particular case, that it involves ques-
tions which do not at all depend on the Constitution or laws
of the United States; but when a question to which the
judicial power of the Union is extended by the Constitution
forms an ingredient of the original cause, it is within the
power of Congress to give the circuit courts jurisdiction of
that cause, although other questions of fact or of law may be
involved in it. ;

These propositions, now too firmly established to admit of,
or to require, further discussion, embrace the present case, and
show that, whether we look to the Federal question raised by
the State in its original petition, or to the Federal question
raised by the company in its answer, the inferior State court
erred, as well in not accepting the petition and bond for the
l'en')oval of the suit to the Circuit Court of the United States,
8 In thereafter proceeding to hear the cause. It was entirely
w1t'hout jurisdiction to proceed after the presentation of the
petition and bond for removal.

rIn view of our decisions in Insurance Company v. Dunn (19
Wall, _214), in Removal Cases (100 U. S. 457), and in other
cases, 1t is scarcely necessary to say that the railroad company
did not lose its right to raise this question of jurisdiction by
vontesting the case, upon the merits, in the State courts after
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its application for the removal of the suit had been disregarded,
It remained in the State court under protest as to the right of
that court to proceed further in the suit, and there is nothing
in the record to show that it waived its right to have the case
removed to the Federal court, and consented to proceed in the
State court, as if there had been no petition and bond for the
removal, '

The judgment of the Supreme Court of Mississippi will,
therefore, be reversed, and the cause remanded for such orders
as may be consistent with this opinion, and with directions that
the court of original jurisdiction be required to set aside all
judgments and orders made in this suit after the presentation
of the petition and bond for its removal into the Circuit Court
of the United States, and proceed no further in the suit; and
it is ;

So ordered.

MR. JusTicE FIELD did not sit in this case, nor take part
in deciding it.

MR. JusTicE MILLER dissenting.

I dissent from the opinion of the court in this case. Itis
always a matter of delicacy when a cause of which a court
has undoubted jurisdiction is transferred, at the instance of
one party, to another court of concurrent jurisdiction. It is
especially so when the transfer is to be made to a Federal from
a State court, without regard to the consent of the latter, and
against the objection of the other party.

In such a case the right of removal should be made very
clear on the application for that purpose. And when the ap-
plication has been refused, and the State courts, up to the
highest to which the cause can be carried, have considered
and decided it upon its merits, the judgment finally rendered
should not be treated as a nullity, unless the case upon which
the want of jurisdiction of these courts depends is made very
plain indeed.

I do not think such a case is presented here.

The removal is based upon the second section of the act
of Congress of March 38, 1875, “to determine the juisdictior
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of circuit courts of the United States, and to regulate the re-
moval of causes from State courts, and for other purposes.”
This enacts *that any suit of a civil nature, at law or in
equity, now pending or hereafter brought in any State court,
where the matter in dispute exceeds, exclusive of costs, the
sum or value of $500, and arising under the Constitution or
laws of the United States, or treaties made, or which shall
be made, under their authority,” may be removed by either
party, on proper showing, to the Circuit Court of the United
States. The decision is that this is a suit arising under a
law of the United States, to wit, the act of Congress concern-
ing the bridge of which plaintiff complains. I make no cap-
tious criticism by reason of the fact that the opinion of the
court is mainly directed to the constitutional provision extend-
ing the judicial power of the United States to cases arising
under that instrument and the laws and treaties made under
its authority, while the word used in the statute is suits. The
language of the Constitution may be broad enough to sustain
a statute which authorizes the removal of a cause at any stage
when a case is made, which, taken as a whole, requires a judg-
ment based upon the Constitution, a law, or a treaty of the
United States.

The act of 1875 is the first which ever attempted to give
a right of removal on such ground, and it limits that right
to suits arising under the Constitution, laws, or treaties of the
United States. It does not give the right of removal where
the defence avises under such a law, unless “ suit ” necessarily
includes the defence which may be made thereto. The lexi-
cons do not so define it. Bouvier’s Law Dictionary says that
In the practice of the law ‘¢ suit” means “an action.” Can
a defence to an action be called the action? No more can the
defence to a suit be called the suit. Webster says “suit” is
tht? act of suing; the process by which one gains an end or
Obqect, and as a word in the law, he says it is “an attempt to
gan an end by legal process;” ¢a legal application to a court
for justice ;” « an action or process for the recovery of a right
of fmtion.” Does this mean the defence to an alleged right of
action? Can it be held to mean the attempt to defeat an ac-
tion?  Worcester defines it thus: *In modern law, the prose-
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cution of some claim or demand in a court of justice; judicial
prosecution :” and perhaps this is as good a definition of the
word, when used in reference to legal proceedings, as any that
can-be framed, and it is peculiarly applicable to the use of the
word in the act of 1875. ‘

In Weston v. The Uity of Charleston (2 Pet. 449), Mr. Chief
Justice Marshall, in delivering the opinion of the court, conced-
ing the term to be a very comprehensive one, says it applies
«to any proceeding in a court of justice by which an indi-
vidual pursues that remedy in a court of justice which the law
affords him.”

Taking the idea of a “suit’ as thus defined, what is meant
by the suit arising under a law of Congress? The obvious
answer seems to be that the cause of action is founded on the act
of Congress; that the remedy sought is one given by an act of
Congress ; that the relief which is prayed is a relief dependent
on an act of Congress; that the right to be enforced in the
suit is a right which rests upon an act of Congress. In all
this I see no place for holding that a defence to a suit not so
founded on an act of Congress, or a plea which the defend-
ant may interpose to any ordinary action, though that plea be
founded on an act of Congress, is a suit arising under an act
of Congress.

Looking also to the reasons which may have influenced
Congress, it may well be supposed that while that body in-
tended to allow the removal of a suit where the very founda-
tion and support thereof was a law of the United States, it did
not intend to authorize a removal where the cause of action
depended solely on the law of the State, and when the act of
Congress only came in question incidentally as part (it might
be a very small part) of the defendant’s plea in avoidance. I.n
support of this view, it may be added that he in such case 13
not without remedy in a Federal court; for if he has pleaded
and relied on such defence in the State court, and that court
has decided against him in regard to it, he can remove the case
into this court by writ of error, and have the question he has
thus raised decided here.
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LANGFORD v. MONTEITH.

1. Where an act of Congress admitting a State into the Union, or organizing a
territorial government, provides, in accordance with a treaty stipulation, .
that the lands in the possession of an Indian tribe shall not be a part of
such State or Territory, the new government has no jurisdiction over them.
Harkness v. Hyde (98 U. S. 476) qualified and explained.

9. Where, in a civil suit before a justice of the peace of the Territory of Idaho,
it appears by the answer of the defendant, verified by his affidavit, that
the question of title to real estate is necessarily involved, the justice should
certify the case to the District Court for trial. If he proceeds to try it, it
must, on appeal from his judgment, be dismissed.

Error to the Supreme Court of the Territory of Idaho.
The facts are stated in the opinion of the court.

The Attorney- General for the plaintiff in error.
My. Benjamin F. Butler, contra.

Mr. JusticE MILLER delivered the opinion of the court.

Langford, the plaintiff in error, who was plaintiff below,
brought an action before a justice of the peace in the nature of
forcible detainer, to recover of Charles E. Monteith the posses-
sion of buildings and grounds occupied by the latter under the
agent of the United States for the Nez Percé Indians.

The plaintiff, in his petition, charges that under a lease
from him the defendant entered with a condition to deliver
possession to the plaintiff on ten days’ notice, which was
given.

The defendant answers by alleging that at the time of mak-
ing the lease he was in possession under John B. Monteith,
Indian agent; that he was induced to take the lease by the
false representation of the plaintiff that he was the owner of
the property ; that said buildings and grounds were then and
are now the property of the United States ; and that the govern-
ment had issued orders to defend its possession against the
plaintiff,

.Anot-her allegation of the defence is that the property is
sitvated within an Indian reservation, to which the Indian title
has never been extinguished, and therefore forms no part of

the Territory of Idaho. Of course, if this latter allegation be
YOL. XII. 10
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true, neither the justice of the peace before whom the case was
first tried, nor the District Court to which it afterwards came
by appeal, had any jurisdiction over it. The opinion of this
court in Harkness v. Hyde (98 U. S. 476) is relied on by the
defendant.

The principle announced in that case is sound, namely, that
when, by the act of Congress organizing a territorial gov-
ernment, lands are excepted out of the jurisdiction of the
government thus brought into existence, they constitute no
part of such Territory, although they are included within its
boundaries. Congress, from which the power to exercise the
new jurisdiction emanates, has undoubted authority to exclude
therefrom any part of the soil of the United States, or of that
whereto the Indians have the possessory title, when, by ow
solemn treaties with them, a stipulation to that effect has
been made. ‘

The applicability of this doctrine to the jurisdiction of places
in which the United States have constructed permanent forts,
arsenals, &c., before such governments are organized, will be
seen at once. Congress has also acted on this principle on the
admission of new States into the Union. The act for the ad-

~ mission of Kansas (12 Stat. 126), after describing its exterior

boundaries, and declaring that the new State is admitted 1nto
the Union on an equal footing with the original States, in all
respects whatever, adds, that nothing contained in the Constitu-
tion of the State shall be construed ¢ to include any territory
which by treaty with such Indian tribe is not, without the con-
sent of said tribe, to be included within the territorial limits
or jurisdiction of any State or Territory; but all such territory
shall be excepted out of the boundaries and constitute no part
of the State of Kansas, until said tribe shall signify their assent
to the President of the United States to be included within said
State.” Between the United States and the Shawnees a treaty
then existed by which the United States guaranteed that their
lands should never be brought within the bounds of any State
or Territory, or subject to the laws thereof. In United States
v. Ward (1 Woolw. 1), the Circuit Court held that the Stae
courts had no jurisdiction in the lands of the Shawnees, and
this was repeated in United States v. Stahl, id. 192.
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The act of Congress of March 3, 1863, to provide a temporary
government for the Territory of Idaho (12 Stat. 808), contains
a clause precisely similar to that in the act admitting Kansas
into the Union.

This court, in Harkness v. Hyde (supra), relying upon an
imperfect extract found in the brief of counsel, inadvertently
inferred that the treaty with the Shoshones, like that with the
Shawnees, contains a clause excluding the lands of the tribe
from territorial or State jurisdiction. In this it seems we were
laboring under a mistake. Where no such clause or language
equivalent to it is found in a treaty with Indians within the
exterior limits of Idaho, the lands held by them are a part
of the Territory and subject to its jurisdiction, so that process
may run there, however the Indians themselves may be ex-
empt from that jurisdiction. As there is no such treaty with
the Nez Percé tribe, on whose reservation the premises in dis-
pute are situated, and as this is a suit between white men,
citizens of the United States, the justice of the peace had
jurisdiction of the parties, if the subject-matter was one of
which he could take cognizance.

Sect. 347 of the act to regulate proceedings in civil cases in
the courts of that Territory declares that, on a trial before a
Justice of the peace, if it appear from the plaintiff’s own show-
ing, or from the answer of the defendant verified by his oath,
that the determination of the action will necessarily involve the
decision of a question of title to real property, the justice of
the peace shall suspend all further proceedings, and certify the
case to the District Court of the county, which shall thereafter
have jurisdiction over the case as if originally brought in that
court.

The record is imperfect, but it appears that an appeal was
ta'ken from the judgment of the justice of the peace to the Dis-
triet Cowrt, and that the latter overruled the motion of the
defendant to dismiss the case because the justice of the peace
Was without jurisdiction to try it. The same matter was urged
m_th"’ Supreme Court on appeal from the judgment of the Dis-
trict Court,

‘We are of opinion that the justice of the peace had no juris
diction to try the case after the sworn answer of the defendant
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was filed, and that it was his duty to certify it for primary trial
to the District Conrt. When removed there on appeal, it should
have been dismissed, because there could have been no lawful
trial before the justice.

That the issue tendered by the sworn answer of the defendant
involved the title is clear. If he was holding under the United
States, his attornment to the plaintiff and taking a lease were
void. The question would then arise, whether the title of plain-
tiff or that of the United States, set up by defendant, was valid.
For the trial of that title, the action brought by the plaintiff
and the forum in which it was commenced were inappropriate.
The judgment of the Supreme Court of Idaho on the effect of
their own code of procedure in this respect will not be reversed

here.
Judgment affirmed.

GRrRAHAM ». RATLROAD COMPANY.

1. Where a corporation, solvent at the time, and having no actual intent to de-
fraud creditors, disposes of its lands for an inadequate consideration or by
a voluntary conveyance, its subsequent creditors cannot question the trans-
action.

2. Semble, that where a corporation has waived, or omitted to exercise, the right
to institute proceedings to recover lands of which it has been defrauded,
such right does not inure to the benefit of subsequent creditors or pur
chasers.

APPEAL from the Circuit Court of the United States for the
Eastern District of Wisconsin.

This is a bill in equity filed by Lawrence G. Grabam and
Donald D. Scott against the La Crosse and Milwaukee Rail-
road Company, the Milwaukee and St. Paul Railway Company,
Moses Kneeland, James Ludington, Byron Kilbourn, and others,
to subject certain real estate in the city of Milwaukee, Wiscon:
sin, to the satisfaction of certain judgments recovered by the
complainants against the first-named company for an indebted-
ness on contracts arising after its sale and conveyance of tbat
real estate, to Charles D. Nash. The defendants deraign title
through him.
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The court below dismissed the bill, whereupon the complain-
ants appealed here. The remaining facts are stated in the
opinion of the court.

Myr. Matthew H. Carpenter and Mr. Newton S. Murphey for
the appellants. :

The complainants had the right, as subsequent creditors, to
maintain this suit, because, first, if, as we contend, the sale
was void as to Nash and purchasers from him with notice,
then subsequent creditors of the company may treat the con
veyance to him as never having been made; and, secondly, if
such sale is merely voidable, it may, at the suit of such cred-
itors, be set aside and the property subjected to the payment
of their debts.

It is a general principle that a creditor may, in equity,
reach every property right of his debtor. Williams v. Thorn,
TON.Y. 270. Even damages recovered for torts to property
which is subject to execution may be reached by a creditor’s
bill. Hudson v. Plets, 11 Paige (N. Y.), 183. A creditor pur-
chasing the lands of his debtor on execution may bring his
bill to set aside a prior usurious mortgage, or prosecute any
suit in regard to them that the debtor could have maintained.
Diz v. Van Wyck, 2 Hill (N. Y.), 525; Shaw v. Duight, 27
N.Y. 2455 MeMahon v. Allen, 35 id. 403. A judgment cred-
itor may, without issuing an execution, maintain a suit to re-
move a cloud upon the title to lands, whereon his judgment
would otherwise be a lien. Shaw v. Dwight, supra.

Where A. is induced by fraud to convey lands to B. under
circumstances which, in equity, entitle the former to set aside
the sale, B. has thereunder no such adverse possession as will
defeat a subsequent deed from A.to C., and the latter may
maintain a bill to set aside the prior voidable conveyance.
Livingston v. Iron Company, 9 Wend. (N. Y.) 611; Dickinson
v. Burrell, Law Rep. 1 Eq. 337 ; McMahon v. Allen, supra;
Baker v. Whiting, 8 Sumn. 475.

Crocker v. Belangee et al. (6 Wis. 645), and Milwaukee g Min-
nesota, Railroad Co. v. Milwaukee § Western Railroad Co. (20
id. 174), relied upon by the appellees, rest upon Prosser v.
Edmonds (1Y. & C. 481), which was substantially overruled
by Dickinson v. Burrell, supra. These cases are both consid-
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ered, and Dickinson v. Bu~rell is followed in MeMahon v. Al
len, which is very like the present case. The conveyance was
obtained by fraud, and in violation of the duty imposed by
fiduciary relations. The grantor then made a general assign-
ment for the benefit of creditors; and the assignee’s bill to se
aside the conveyance was sustained.

Again, Prosser v. Edmonds and the cases following it, even
if held to be good law, do not apply to this case. They all
proceed upon the ground that the second conveyance is void
by reason of the first grantee’s adverse possession of the lands.
This cannot be said of a proceeding by a creditor seeking, as
in the present case, to enforce the lien of his judgment on
them.

The doctrine that subsequent creditors cannot set aside a
debtor’s fraudulent conveyance rests upon the ground that he
was a party to the fraud, and, in furtherance of it, transferred
the property. He cannot rescind the sale; and they find no
property right in him which even he could assert against his
grantee. Existing creditors only are protected by the stat-
ute in such a case. But where the conveyance was obtained
by fraud practised upon him, he has a subsisting property right,
and may enforce the rescission of the sale.

If the defrauded debtor company had sold the property for
value to the complainants, or conveyed it to them in satisfac
tion of their judgment, they could, in either case, have brought
their bill to set aside the prior conveyance to Nash. If so, they
could levy on the property, and, having thus acquired a specific
lien, maintain such a suit.

The distinction between prior and subsequent creditors is not
to be held as strictly in the case of a corporation as in that of
individual debtors. /

In Bradwell v. Weeks (1 Johns. (N. Y.) Ch. 205), and it
Cumberland v. Codrington (8 id. 229), approved in Bank of
the Metropolis v. Guttschlick (14 Pet. 19), it was held that
when a trust is created for the benefit of a third party, though
without his knowledge at the time, he may ratify and enforce
it. In Railroad Company v. Howard (7T Wall. 892), and numer-
ous subsequent cases, it is held that the property of a corpord
tion is a trust fund for creditors; and we think the court
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meant all creditors becoming such during the life of the cor-
poration. Jackson v. Ludeling, 21 id. 616.

Mr. Ephraim Mariner and Mr. Jokn W. Cary, contra.

Mr. Justické BRADLEY delivered the opinion of the court.

In September, 1855, the La Crosse and Milwaukee Railroad
Company not being at that time, so far as appears, indebted in
any considerable amount, sold certain lands in the city of Mil-
waukee not then wanted for railroad purposes to Charles D.
Nash for the sum of $25,000. The officers of the company who
took a leading part in negotiating the sale are charged to have
been interested in the purchase, and to have furnished Nash the
means for effecting it. At all events, shortly after it was
made, Nash conveyed the property, for the original considera-
tion, to Moses Kneeland, one of the officers referred to, and
Kneeland, retaining one third part, subsequently conveyed the
sther two third parts to Ludington and Kilbourn, they all
being directors of the company, and members of the executive
committee. The company itself never questioned the fairness
of this transaction ; on the contrary, the sale was subsequently
(in March, 1858) expressly confirmed by the board of direc-
tors, and a further quitelaim deed executed by the company
in confirmation thereof. In September and November, 1858,
the appellants recovered two judgments against the company
for indebtedness on contract, arising after the sale of the lands,
and issued executions thereon, under which levies were made
on said lands, as lands of the company. In January, 1860, the
appellants, having sued on these judgments in the United
States court, recovered a second judgment for upwards of
$40,000, issued execution thereon, and made another levy on
the lands.  Being unwilling to attempt a sale under their said
execution in consequence of the deeds for the lands being
recorded, the appellants, in June, 1860, filed the bill in this
case against Kneeland, Kilbourn, Ludington, and the railroad
eo“}p?my, setting forth their said judgments, executions, and
levies, stating the fact of the said sale to Nash and his con-
Veya.nce to Kneeland, and the latter’s conveyance to the other
Parties ; alleging that the transaction was a fraud against the
torporation and its creditors, and complaining that the said
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conveyances of the lunds were a cloud upon their right to sell
the lands under execution, and an impediment in the way of the
execution of their writ of fiers facias; and prayed that the lands
might be decreed subject to the lien of their judgment; that
they might be decreed to be authorized to sell the same, or so
much as might be necessary for the purpose of satisfying their
judgment; and that Kneeland, Kilbourn, and Ludington might
join in the conveyance, and might be restrained from claiming
the land ; and that the conveyances to them might be declared
null and void. The bill, amongst other things, averred that
the lands were sold to Nash for much less than their real
value ; but it contained no allegation that the company was
insolvent, or that it had not other assets available under an
execution ; nor was any offer made to repay the consideration
which the purchaser had given for the lands.

To this bill the defendants severally filed answers, denying
that the lands were worth more than $25,000 at the time of
sale ; averring that the sale was made in good faith, and with
the company’s concurrence, and setting forth in detail many
circumstances tending to show that the title was involved and
embarrassed ; that they required large outlays of money to
render them available ; that the company had offered them for
sale in the market, and was unable to get from any other person
the price paid for them by Nash; that although Nash was
requested to purchase the lands by Kneeland, and was aided by
him in paying therefor, yet Nash had the option to keep them;
but after making the purchase and inquiring into the title and
situation of the lands, he asked to be relieved from the pur-
chase, and that thereupon Kneeland, Kilbourn, and Luding-
ton took them off of his hands.

The parties went into proofs, and it appears that the com-
pany had, for months prior to the sale, been endeavoring 1
dispose of the lands, and could get no purchaser at the price
offered by Nash; and the leading statements of the answer, a3
to the title and situation of the lands, were verified. It also
appeared that the railroad company never objected to the sale,
but that it was expressly confirmed in March, 1858, by a resolu-
tion of the board of directors, as before noticed.

Various transactions subsequently took place, by which other
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parties became interested in the lands, and in the affairs and
property of the railroad company, which are fully developed in
the supplemental proceedings and proofs; but it is unneces-
sary to notice them further. The foregoing statement exhibits
the leading features of the case as presented for our con-
sideration.

The main question is, whether the sale to Nash, made before
the railroad company became indebted to the appellants, and
when for all that appears it was perfectly solvent, even though
made for the use and benefit of the officers referred to, can be
set aside at the instance of the complainants, for the purpose
of subjecting the lands to sale under their execution. And
this question, we think, must be answered in the negative.

It is a well-settled rule of law that if an individual, being
solvent at the time, without any actual intent to defrand cred-
itors, disposes of property, for an inadequate consideration, or
even makes a voluntary conveyance of it, subsequent creditors
cannot question the transaction. They are not injured. They
gave credit to the debtor in the status which he had after the
voluntary conveyance was made.

The authorities on this subject are fully collected in the
notes to Seaton v. Wheaton (1 Am. L. Cas. 1), and in the opinion
of Mr. Chief Justice Marshall in that case; and the general
doctrine is affirmed in Mattingly v. Nye, 8 Wall. 870.

It is true that if a debtor dispose of his property, with intent

to defraud those to whom he expects to become immediately or

soon indebted, this may be a fraud against them, which they
may have a right to unravel. But that is a special case, to
which the present bears no resemblance. It is not pretended
that the railroad company disposed of the property in question
for the purpose of defrauding creditors, much less for the pur-
pose of defrauding those who afterwards in due course of
business might become its creditors.

But it is contended that this is a case in which the debtor
corporation was defranded of its property, and that as the
¢ompany had a right of proceeding for its recovery, any of
1is judgment and execution ereditors have an equal right; that

ik is‘a property right, and one that inures to the benefit of
creditors,
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Conceding that creditors who were such when the fraudulent
procurement of the debtor’s property oceurred, — and cases
to that effect have been cited, — the question still remains,
whether, the debtor being unwilling to disturb the transaction,
subsequent creditors have such an interest that they ean reach
the property for the satisfaction of their debts. We doubt
whether any case, going as far as this, can be found. No such
case has been cited in the argument. Dicta of judges to that
effect may undoubtedly be produced, but they are not sup-
ported by the facts of the cases under consideration.

It seems clear that subsequent creditors have no better right
than subsequent purchasers, to question a previous transaction
in which the debtor’s property was obtained from him by fraud,
which he has acquiesced in, and which he has manifested no
desire to disturb. Yet, in such a case, subsequent purchasers
have no such right. In French v. Shotwell (5 Johns. (N. Y.)
Ch. 555), Chancellor Kent decided, upon full consideration,
that when a party to a judgment, entered upon a warrant
of attorney, voluntarily waives his defence or remedy on the
ground of fraud or usury, and releases the other party, a subse
quent purchaser under him, with notice of the judgment, will
not be allowed to impeach it, or to investigate the merits of
the original transaction between the original parties; and he
dismissed a bill filed by the subsequent purchaser for relief in
such a case. The Chancellor said: ¢ If the party himself
who is the victim of fraud or usury chooses to waive his rem-
edy and release the party, it does not belong to a subsequent
purchaser under him to recall and assume the remedy for him.
If 2 judgment was fraundulent by collusion between the parties
to it, on purpose to defraud a subsequent purchaser, the case
would present a very different question. But if the judgment
was fraudulent only as between the parties, it is for the in-
jured party alone to apply the remedy. If he chooses to waive
it and discharge the party, it cannot consist in justice or sound
policy, that a subsequent voluntary purchaser, knowing of that
judgment, should be competent to investigate the merits of the
original transaction as between the original parties. Quisque
potest renunciare jure pro se introducto. . . . It is stated to have
been a principle of the common law that a fraud could only be
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avoided by him who had a prior interest in the estate affected
by the fraud, and not by him who subsequently to the fraud
acquired an interest in the estate. Upton v. Basset, Cro. Eliz.
445, and recognized in 8 Co. 83 a.”

This decision of Chancellor Kent was afterwards nearly unan-
imously affirmed by the Court of Errors. 20 Johns. (N.Y.) 668.

When the question of the right of a creditor to set aside a
conveyance procured from the debtor by fraud first came be-
fore the courts in England, it was held that the debtor’s own
right was merely the right to file a bill in equity against the
fraudulent grantee adversely ; and, if he did not see fit to take
such a proceeding, his creditor had no such privity with the
transaction as to enable him to obtain relief, even though the
debtor should assign his supposed right to the creditor; that
the transaction savored of champerty, and was opposed, at least,
to the spirit of the law against champerty and maintenance.
This was the substance of the decision by the Court of Ex-
chequer in 1835, in Prosser v. Edmonds,1 Y. & C. 481. Lord
Abinger treated the case as a new one, and at the close of the
argument remarked that his impression was that such a claim
could not be sustained in equity, unless the party who made
the assignment joined in the prayer to set it aside. He after-
wards gave a deliberate opinion upon the point. In that case,
an executor and trustee had fraudulently procured an assign-
ment of his brother-in-law’s interest in the estate, knowing its
value, which was unknown to the assignor. A subsequent
creditor of the assignor, to whom he assigned his whole interest
in the estate, filed a bill to set aside the assignment to the
trustee. Lord Abinger distinguished the case from that of an
assignment of a chose in action, as a note not negotiable, or a_
bond, or a mortgage, or an equity of redemption, where pos-
session of the thing assigned is delivered to the assignee; and
treated it as an assignment of a mere naked right to file a bill
In equity, in which the last assignee purchased nothing but a
hostile right to bring parties into a court of equity as defend-
ants to a bill filed for the purpose of obtaining the fruits of his
purchase. ¢ What is this,” says the Lord Chief Baron, but
the purchase of a mere right to recover? It is a rule, not of
our law alone, but of that of all countries (Voet ad Pandect,
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Lib. 41, tit. 1, sect. 88), that the mere right of purchase shall
not give a man a right to legal remedies. The contrary doc-
trine is nowhere tolerated, and is against good policy. All our
cases of maintenance and champerty are founded on the princi-
ple that no encouragement should be given to litigation by the
introduction of parties to enforce those rights which others are
not disposed to enforce. There are many cases where the acts
charged may not amount properly to maintenance or chaw-
perty, yet of which, upon general principles, and by analogy
to such acts, a court of equity will discourage the practice.”
“ Robert Todd, when he assigned, was in possession of noth-
ing but a mere naked right. He could obtain nothing without
filing a bill. No case can be found which decides that such
a right can be the subject of assignment, either at law or in
equity.” These remarks are very broad, and would apply
to the case of existing as well as subsequent creditors; though
the case itself was that of a subsequent creditor. It forms
the subject of a section in Story’s Commentaries on Equity
(sect. 1040 %), where, in a note, Lord Abinger’s opinion is
extensively quoted; and it has been followed by other very
respectable authorities, and, as applied to subsequent credit-
ors, at least, we think that the reasoning is sound.

The principle established in Prosser v. Edmonds has been
adopted by the Supreme Court of Wisconsin, in which State
the lands in question are situated. In Crocker v. Belangee et
al. (6 Wis. 645), decided in 1858, it was held that a deed ob-
tained from the grantor, through fraudulent representations
made by the grantee, is not void, but voidable only, at the
election of the grantor: and that the conveyance of the same
land by the grantor to another person is not the exercise of
such election, and does nob avoid the former deed; that, in
order to avoid such former deed, some proceeding must be
had by the grantor to which the grantee is a party; and that
a subsequent purchaser from the grantor cannot set up the
alleged fraud of the first grantee to defeat his title, — the court
holding that the right of a vendor to avoid a sale or deed on
the ground of fraud practised by the vendee is not a right
or interest capable of sale and transfer, so as to enable a sub-
sequent vendee of such right, for such cause, to attack the title
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of the first vendee ; that it is a mere personal right, incapable of
sale or transfer.

In Milwavkee & Minnesota Railroad Co. v. Milwaukee 4
Western Railroad Co. (20 id. 174), the latter company had
covenanted to pay a certain portion of an incumbrance on rail-
road property afterwards purchased by the complainant com-
pany under a subsequent mortgage. A release of the obligation
had been fraudulently, as alleged, procured from the original
mortgagor company owning the road. The complainant pur-
chased under a mortgage which conveyed ¢ all causes of action,
demands, and choses in action, of whatever nature,” of the
mortgagors ; and claimed to have purchased the right to set
aside the alleged fraudulent release, and filed a bill for that
purpose ; but the bill was dismissed on the ground that such a
right of action could not be thus assigned. The court say:
“ Admitting that the facts alleged present a case which would
entitle the La Crosse and Milwaukee company [the mortgagor]
to have the release set aside on account of these acts of fraudu-
lent concealment by one of its directors of his interest in the
defendant company, and assuming that the further fact appears
that this right of action has been assigned by the La Crosse
and Milwaukee company to the plaintiff, the question would
then arise, whether the release could be avoided on the appli-
cation of such plaintiff, the La Crosse and Milwaukee company
making no complaint of the fraud whatever. In other words,
is this mere right to litigate the question, and to set aside the
deed of release on account of frand practised upon the assignor,
asubject of assignment and transfer, and will a court of equity
allow the assignee to stand in the shoes of the assignor in re-
spect to the remedies?’’ And then referring to the previous
case of Crocker v. Bellangee et al., and to Prosser v. Edmonds,
the court expresses its approbation of those decisions, and adds:
“A veference to these authorities is all which probably need
be said at this time in regard to the allegations above cited
[referring to the contention of counsel], and upon the point
whether the plaintiff company could avoid the release for the
alleged frandulent act of concealment, even if this right of ac-

tion had been assigned to it by the La Crosse and Milwaukee
company *
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It seems to us that those cases, which, so far as it appears,
Jeclare the settled law of Wisconsin, are conclusive of the
present case. '

It is contended on the part of the appellants that Prosser
v. Edmonds has been overruled by the subsequent cases of
Dickinson v. Burrell (Law Rep. 1 Eq. 8337) and McMahon v.
Allen, 35 N. Y. 403. We have examined these cases, and
others which are supposed to be in conflict with Prosser v.
Edmonds. In Dickinson v. Burrell, the Master of the Rolls,
Lord Romilly, expressly disavows any intention to overrule the
former case. He says: ¢ The demurrer is mainly supported on
the case of Prosser v. Hdmonds, which was decided, after long
deliberation, by Lord Abinger; but I am of opinion that the
case before me does not fall within the rule established by that
decision.” The case then before the court was, that a convey-
ance of an interest in an estate had been fraudulently procured
from Dickinson, by his own solicitor, to a third party for the
solicitor’s benefit, and for a very inadequate consideration.
Dickinson, ascertaining the fraud, by a conveyance which re-
cited the facts, and that he disputed the validity of the first
conveyance, transferred all his share in the estate to trustees for
the benefit of himself and his children. The trustees fileda
bill to set aside the fraudulent conveyance upon repayment of
the consideration-money and interest, and to establish the trust.
The Master of the Rolls sustained the bill, observing: ¢ The
distinetion is this: if James Dickinson had sold or conveyed the
right to sue to set aside the indenture of December, 1860, without
conveying the property, or his interest in the property, which
is the subject of that indenture, that would not have enabled the
grantee, A. B:, to maintain this bill ; but if A. B. had bought
the whole interest of James Dickinson in the property, then it
would. The right of suit is a right incidental to the property
conveyed.” ¢ think that the distinction between the convey-
ance of the property itself and the conveyance of a mere right
to sue, or what in substance is a right to sue, is taken by Lord
Abinger in the case of Prosser v. Edmonds. The distinction
is also taken in Cockell v. Taylor (15 Beav. 103) and in Ander
son v. Radeliffe (Ell,, B. & E. 806), and has been adopted and
approved in wmiany other cases; and it is, I think, founded iv
reason and good sense.”
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Surely there is here no overruling of Prosser v. Edmonds, even
if such overruling could avail against the Wisconsin decisions.
It leaves that case in full force as to assignments of the mere
right to sue. In the case before us there is not even that. The
railroad corporation acquiesced in the sale, and confirmed it.
The conveyance, which, perhaps, might have been set aside had
the company seen fit, became absolute as between the parties
and carried the title. It is as valid between the parties as if
the corporation had conveyed to a stranger. The appellant
then becomes a creditor, and afterwards obtains judgment, and
simply makes a levy ; and then comes into court and asks its
aid to remove a cloud from its title. What title? Has he
acquired any title? Was there any title for him to acquire ?
There had been a right to file a bill in equity, and that right
had been remitted by the company’s acquiescence in the sale,—
probably for the reason that it obtained all that the property
was worth at the time. The contrary, at least, is not estab-
lished. And if it were established, it would only make out a
case of voluntary conveyance as against a subsequent ecreditor,
which has already been considered. We think that there is
nothing in the case of Dickinson v. Burrell to overrule the
effect of Prosser v. Edmonds, so far as the present case is con-
cerned.

Then, as to McMahon v. Allen (835 N. Y. 408), decided in
1866. One Harrison, in March, 1852, being in debt, was
induced by the fraudulent contrivance of his agent and at-
torney, and to the prejudice of his creditors, to convey to
said agent, for a very inadequate consideration, his interest
In his mother’s estate and in certain other property, he being
ignorant of the fraud practised upon him. In August, 1852,
Harrison made a general assighment for the benefit of his
creditors of all his property and rights of action, with full
power to sue for and collect the same. The assignee filed a
bill to set aside the conveyance to the agent. The bill was
Sustained. The court, Mr. Justice Hunt delivering the opin-
lon, relied on Dickinson v. Burrell, saying: * In the recent case
of Dickinson v. Burrell, this precise question was presented ; ”’
and, after quoting largely from the opinion in that case, added :
“This was a well-considered case, is of high authority, and, in
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my opinion, is an accurate exposition of the law. T thinkit
should control the present case.” In the New York case, it is
true, there was no express repudiation of the fraudulent con-
veyance, as in Dickinson v. Burrell, but there was a conveyance
of the estate to the assignee, with a power to sue for the benefit
of creditors ; and those creditors had been directly defrauded.
Without further comment, it seems to us clear that MeMuhon
v. Allen cannot control the present case.

The principle that subsequent creditors cannot question a
voluntary or fraudulent disposition of property by their debtor,
not intended as a fraud against them, is especially applicable
in cases of constructive fraud, like that charged in the present
bill. Suppose it be true that the purchase of the lands in ques-
tion by or for the benefit of officers of the company actively
concerned in the transaction could be set aside at the instance
of the company as a constructive fraud, yet if there was no
actual fraud, if the company received full consideration for the
property sold, how can it be said that subsequent creditors of
the company are injured ?

In the present case we are satisfied from the evidence that
the property was sold for its fair value at the time, and that
no actual loss accrued to the railroad company’s estate.

It would be unjust and a great hardship, therefore, on the
mere ground of the constructive fraud, to allow creditors who
had no interest at the time to seize and dispose of the property
sold.

It is contended, however, by the appellant that a corporation
debtor does not stand on the same footing as an individual
debtor ; that, whilst the latter has supreme dominion over his
own property, a corporation is a mere trustee, holding its prop-
erty for the benefit of its stockholders and creditors; and that
if it fail to pursue its rights against third persons, whether
arising out of fraud or otherwise, it is a breach of trust, and
creditors may come into equity to compel an enforcement of
the corporate duty. This, as we understand, is the substanct
of the position taken. :

We do not concur in this view. It is at war with the notions
which we derive from the English law with regard to 'the
nature of corporate bodies. A corporation is a distinct entity.
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Its affairs are necessarily managed by officers and agents, it is
true; but, in law, it is as distinct a being as an individual is,
and is entitled to hold property (if not contrary to its charter)
as absolutely as an individual can hold it. Its estate is the
same, its interest is the same, its possession is the same. Its
stockholders may call the officers to account, and may prevent
any malversation of funds, or fraudulent disposal of property
on their part. But that is done in the exercise of their corpo-
rate rights, not adverse to the corporate interests, but coincident
with them.

When a corporation becomes insolvent, it is so far civilly
dead, that its property may be administered as a trust-fund for
the benefit of its stockholders and creditors. A court of equity,
at the instance of the proper parties, will then make those funds
trust-funds, which, in other circumstances, are as much the
absolute property of the corporation, as any man’s property is
his, We see no reason why the disposal by a corporation of
any of its property should be questioned by subsequent cred- -
itors of the corporation, any more than a like disposal by an
individual of his property should be so. The same prineciples
of law apply to each.

We think that the present bill cannot be maintained.

Decree affirmed.

SEWARD v. CORNEAT.

Abond is not sufficient for the purposes of either an appeal to this court or a
supersedeas, if the obligors are not thereby bound for the payment of costs,
should the appellant fail to make his plea good.

Mor1oN to dismiss an appeal from the Cireuit Court of the
United States for the District of Louisiana.

This suit, brought in a State court of Louisiana, to enjoin
a proceeding known as an order of seizure and sale, was, on
the petition of the complainants, removed to the Circuit Court,
where, on a final hearing, their bill was dismissed. From the

decree they prayed for an appeal, which was allowed, with an
YOL. XxII, 11
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order that it should ‘ operate as a supersedeas and stay of exe-
cution until the final decree of the Supreme Court should be
rendered therein, on the complainants giving bond in the sum
of $1,000.”

The bond given was approved by the district judge. I
is subject to the condition that we, the appellants, ¢ will well
and truly pay to the said defendants in said appeal and suit
all such damages as they may recover against us in case it
should be decided that the said appeal was wrongfully ob-
tained.”

The appellees now move to dismiss the appeal, upon the
ground that the bond does not conform to the requirements of
the statute or to the twenty-ninth rule of this court.

Mr. Edwin T. Merrick and Mr. George W. Race in support of
the motion.
Mr. John D. McPherson and Mr. Colderon Carlisle, contra.

Mg. CuIEF JUSTICE WAITE delivered the opinion of the
court.

The bond in this case is insufficient in form either for the
purposes of a supersedeas or an appeal, inasmuch as it con-
tains no security for costs. This, however, does not necessarily
avoid the appeal ; but we may impose such terms on the appel
lants for the omission as, under the circumstances, shall seem
to be proper. Martin v. Hunter's Lessee,1 Wheat. 804 ; David-
son v. Lanter, 4 Wall. 447. The appeal will, therefore, be dis-
missed, unless the appellants, on or before the first Monday in
January next, give bond, with good and sufficient security,
in due form of law, to prosecute their appeal to effect, and to
answer all damages and costs if they fail to make their plea
good ; the bond to be in the penal sum of $1,000, and the secu-
rity taken and approved by the justice of this eourt assigned

to the fifth circuit; and it is
So ordered.
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PorTER v. NATIONAL BANK.

In an action against an executor in his representative capacity, A., who was
interested in the issue but not a party thereto, was, against the objection
of the defendant, introduced as a witness by the plaintiff, and permitted to
testify to statements of the testator touching the subject-matter in contro-
versy. IHeld, that the witness was competent and the evidence admissible.

Error to the Circuit Court of the United States for the
Northern Distriet of Illinois.
The facts are stated in the opinion of the court.

Myr. George Willard for the plaintiff in error.
Mr. Huntington W. Jackson and Mr. John H. Thompson,

Mr. JusticE HARLAN delivered the opinion of the court.

This is a writ of error from a judgment rendered in the Cir-
cuit Court of the United States for the Northern District of
Illinois in favor of the Third National Bank of Chicago, Illi-
nois, against Orrin W. Potter, executor of E. B. Ward. Upon
the trial before the jury, one William Sturgess, not a party to
the action, was introduced as a witness in behalf of the bank.
In the course of his examination he was allowed, against the
objection of the defendant, to testify as to a conversation had
by him with Ward, touching some of the matters involved in
the present controversy. The objection to his testifying was
placed upon the ground that. Ward was dead, and that he, the
witness, was interested in the issues to be tried. The ac-
tion of the Circuit Court in permitting the witness to disclose
that conversation is the subject of one of the assignments of
error.

By sect. 858 of the Revised Statutes it is declared that *“in
the courts of the United States no witness shall be excluded in
any action on account of color, or in any civil action because
he is a party to or interested in the issue tried: Provided,
that in actions by or against executors, administrators, or
guardians, in which judgment may be rendered for or against
them, neither party shall be allowed to testify against the
other as to any transaction with or statement by the testator,
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intestate, or ward, unless called to testify thereto by the oppor
site party, or required to testify thereto by the court. Inall
other respects the laws of the State in which the court is held
shall be the rules of decision as to the competency of witnesses
in the courts of the United States in trials at common law and
in equity and admiralty.” .

The first clause of this section is, substantially, in the words
of the proviso of the third section of the act of July 2, 1864,
making appropriations for sundry civil expenses of the govern-
ment. 13 Stat. 351. The second clause is in the words of the
proviso of the act of March 3, 1865, amending the third section
of the act of July 2, 1864 (id. 533), while the last clause is
founded upon the act of July 16, 1862. 12 id. 588.

The existing statute (Rev. Stat., sect. 858) seems too plain
to require construction. The first clause of that section shows
that' there was in the mind of Congress two classes of wit-
nesses, — those who were parties to the issue, that is, parties to
the record ; and those interested in the issue to be tried, that
is, those who, although not parties to the record, held such
relations to the issue that they would lose or gain by the direct
legal operation and effect of the judgment. A witness may be
interested in the issue without being a party thereto, —a dis-
tinetion which seems to have been recognized in all the statutes
to which reference has been made. But whether a party to
or only interested in the issue, the witness is not to be excluded
in the courts of the United States, upon either ground, except
that in actions in which judgment may be rendered for or
against an executor, administrator, or guardian, no party to the
action can testify against the other as to any transaction with,
or statement by, the testator, intestate, or ward, unless called
to testify thereto by the opposite party, or required to testily
thereto by the court. The proviso of sect. 858 excludes only
one of the classes described in its first clause, — those who are,
technically, parties to the issue to be tried,—and we are nof
at liberty to suppose that Congress intended the word * party,
as used in that proviso, to include both those who, according
to the established rules of pleading and evidence, are parties t0
the issue, and those who, not being parties, have an interest
in the result of that issue
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It is, however, contended by the learned counsel for the plain-
tiff in ervor that, by the laws of Illinois, Sturgess was an incom-
petent witness as to the matters embraced in his conversation
with Ward, and that the Circuit Court was bound to follow
those laws as interpreted by the highest court of the State. It
is quite true that the thirty-fourth section of the Judiciary Act
of 1789 — preserved, totidem verbis, in sect. 721 of the present
revision of the statutes — has been construed as requiring the
Federal courts, in all civil cases at common law, not within
the exceptions named, to observe, as rules of decision, the rules
of evidence prescribed by the laws of the States in which such
courts respectively sit. Vance v. Campbell, 1 Black, 42T;
Wright v. Bales, 2 id. 585 ; MeNiel v. Holbrook, 12 Pet. 84
Sims v. Hundley, 6 How. 1; Ryan v. Brindley, 1 Wall. 66.
But that section of the act of 1789, as does sect. 721 of the
Revised Statutes, expressly excepts from: its operations cases
“where the Constitution, treaties, or statutes of the United
States otherwise provide.” We have seen that the existing
statutes of the United States do * otherwise provide,” in that
they forbid the exclusion of a witness upon the ground that
he is a party to, or interested in, the issue, in any civil action
whatever pending in a Federal court, except in a certain class
of actions, which do not embrace the one now before us. *1In
all other respects,” that is, in all cases not provided for by
the statutes of the United States, the laws of the State, in
which the Federal court sits, constitute rules of decision as
to the competency of witnesses in all actions at common law,
in equity, or in admiralty. It is clear, therefore, that the
laws of Tllinois can have no bearing upon a case which, as
here, is embraced, or has been provided for, by the Federal
statute.

Bug little need be said concerning the remaining assignments
of error.  The one which relates to the action of the court in
permitting the bank to show that, in due course of its business,
notices of protest would have been forwarded by mail to Ward,
had iﬁhey been received from the notary, would have deserved
consideration, but for the fact, which appears from the bill of
exceptions, that the jury were informed by the court, in its
charge, that if the liability of Ward, as indorser, depended
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solely upon this point, they would be instructed that the proof
of such notice was insufficient. We cannot see, therefore, that
this evidence, even if improperly admitted, injuriously affected
the plaintiff in error.

The objection to the admission in evidence of the letter of
Parsons, cashier, to Smith, dated Deec. 11, 1878, was properly
overruled. No objection was made by plaintiff in error to the
admission of the letters and telegrams of prior dates. The
particular letter, to the reading of which objection was inter
posed, constituted a part of the transactions described in the
letters and telegrams of previous dates, and was properly ad
mitted, in further explanation of those transactions.

The only other assignments of error, of sufficient importance
to require notice, relate to those parts of the charge to the jury
to which exception was taken by the plaintiff in error. In
each sentence or paragraph of the charge, to which exception
was especially taken, the court informed the jury that the
evidence tended to show certain facts which are detailed in the
chai‘ge. The point is made here that the evidence did not
tend to show any such state of facts as the charge of the cows
implied. But counsel overlook, or fail to give proper force to,
the circumstance that the bill of exceptions, not purporting to
contain all the evidence adduced before the jury, itself states
that there was evidence tending to show the facts set forth in
the charge. If, upon the whole evidence, the plaintiff in error
was entitled to a peremptory instruction in his behalf, and the
court had refused, when asked, to give such an instruction, its
action could not be reviewed here, except upon a bill of excep-
tions, containing all the evidence. And so, if there was no
evidence, or not sufficient evidence, tending to show the facts
recited in the charge. If he desired the court to give any
particular propositions of law to the jury, so much of the evr
dence as is necessary to show their pertinency ought to be set
forth in the bill of exceptions. But no propositions of- law
were submitted by him to the court to be given to the jury:
We do not perceive that the charge is in conflict with the
evidence, so far as it is detailed in the bill of exceptions.

Under all the circumstances, this court must assume that
there was evidence tending to show the facts set ouf in the
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charge to the jury. And so construing the bill of exceptions,
we do not perceive that any error of law was committed, and

the judgment is, therefore,
Affirmed.

MiNIiNG COMPANY ». CONSOLIDATED MINING COMPANY.

1. The grant of the sixteenth and thirty-sixth sections of public land to the
State of California for school purposes, made by the act of March 3, 1853
(10 Stat. 246), was not intended to cover mineral lands. Such lands
were, by the settled policy of the general government, excluded from all
grants. :

2. A settlement within the meaning of sect. 7 of that act is not required, either
in regard to the acts to be done or the qualifications of the settler, to be
precisely the same as that whereby a pre-emption right can be secured
under the act of Sept. 4, 1841. 5 Stat. 453.

8. Whenever, at the time the government surveys of section 16 or 36 of public
land in California are made, there is, by the erection of a dwelling-house
or by cultivation, a settlement on any portion thereof, whereon some one
resides who asserts claim thereto, the title to such portion does not vest
in the State, but she has the right to other land in lieu thereof. Sherman
v. Buick (93 U. S. 209) and Water & Mining Company v. Bugbey (96 id. 165)
commented on and explained.

ErroR fo the Circuit Court of the United States for the
District of California.
The facts are stated in the opinion of the court.

Mr. Peter Van Clief and Mr. Oliver D. Barrett for the plain-
tiff in errov; Mr. Samuel M. Wilson and Mr. George A. Nourse
for the defendant in error; Mr. Benjamin F. Butler for the

State of California; and The Attorney-General for the United
States.

ME. JusticE MILLER delivered the opinion of the court.

The action in this case was brought originally in the State
court of California by Daniel W. Gillette against the Keystone
Consolidated Mining Company, the present defendant in error,
fo recover possession of the east half of section 86, in township
7 north, range 10 east of Mount Diablo meridian, and in the
progress of the case it was transferred to the Circuit Court of
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the United States, where judgment was rendered in favor of
the defendant. The Ivanhoe Mining Company, the plaintiff
in error, having been substituted for Gillette, as his successor in
interest, a jury was waived by the parties, and the case sub-
mitted to the court.

The plaintiff asserted title to the land in controversy under a
patent from the State of California, and the defendant under
patents from the United States. The title of California vests
upon the act of Congress granting that State the sixteenth and
thirty-sixth sections of every township for school purposes, and
that of defendant on the acts of Congress concerning the posses-
sion and sale of the mineral lands.

As the question to be decided necessarily involves the title to
much other mineral land in California, in which the authorities
of the State of California and the officers of the Land Depart-
ment of the United States entertain and act upon conflicting
views of the rights of the State and the general government, the
State of California by her counsel, and the United States by
the Attorney-General, have been permitted to take part in the
argument.

The defendant only claims part of the land embraced in
plaintiff’s patent, and denies possession of that for which no
title is asserted ; and, as no possession is proved beyond that for
which the defendant defends, only that is in controversy.

The court below finds that this is mineral land, and that the
patent of the United States was issued to defendant for three
several mining claims ; to wit, the Spring Hill, the Geneva, and
the Keystone. That the Spring Hill was located in May, 1851,
the Keystone in 1853, and the Geneva in October, 1863 ; and
that the original locators of said claims and their grantees have
held undisturbed possession thereof ever since, and by such
possession and the working of said mines the possessory title
was vested in defendant at the time it filed its application for
said patent in the land-office of the United States at Sacra-
mento, Jan. 6, 1871, unless the State of California had acquired
title to section 86 by grant from the United States. It also
appears that on the land thus claimed by plaintiff a mining
town, called Amador City, exists, of about four hundred or
five hundred people, which began in 1850, and reached the




Oct. 1880.] MiNING Co. v. CONSOLIDATED MimNine Co. 169

number mentioned in 1853, with many dwelling-houses, and
some forty acres cultivated by the owners of the Keystone
mining claim.

On the 18th of June, 1870, one Henry Casey applied to the
State authorities to purchase the half-section of land on which
this town and these mining claims were located, and a State
patent was issued to his vendee, Gillette, Oct. 3, 1872.

The township in which this land lies was surveyed in the
field in March, 1870, the survey approved Sept. 3, 1870, and
the plat filed in the United States land-office at Sacramento,
Oct. 7, 1870. Within three months after this latter date the
application of the defendant was made for patents for the three
mining claims, and the patents were issued July 14, 1873.

The right to these patents, and the claim of the town of
Amador City, were contested before the register and receiver,
the Commissioner of the General Land-Office, and the Secre-
tary of the Interior, by the State of California, and the parties
claiming under her, and the decision was adverse to the title of
the State.

The question, and the only question, presented for our con-
sideration is very sharply presented by this statement of facts
and by the acts of Congress pertinent to the subject; and it is,
whether under these acts the title of the land in question be-
came fixed and vested absolutely in the State of California on
the ascertainment by the survey of 1870 that it was part of the
thirty-sixth section of the township in which it lies.

_The act of March 8, 1858 (10 Stat. 244), under which the
nght of the State of California to the school lands arises, has
been the subject of construction in this court more than once
heretofore, and the decision of the question before us requires
afu.rther eritical examination of its provisions. The first five
sections of it provide for the establishment of the offices of
Surveyor-general, two land-offices, with registers and receivers,
afld. for the organization of the general land system of the
United States, including surveys; and it then proceeds to lay
dOWI‘I the rules by which rights to the public lands may be
acquired. The granting clause of the sixteenth and thirty-sixth

B?Ct,ions.of the public lands as thus surveyed, to the State of
(/ahforma, is as follows : —
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“Sect. 6. And be it further enacted, that all the public lands in
the State of California, whether surveyed or unsurveyed, with the
exceptions of sections sixteen and thirty-six, which shall be, and
hereby are, granted to the State for the purposes of public schools
in each township, and with the exception of lands appropriated
under the authority of this act, or reserved by competent authority,
and excepting, also, the lands claimed under any foreign grant or
title, and the mineral lands, shall be subject to the pre-emption laws
of fourth September, eighteen hundred and forty-one, with all the
exceptions, conditions, and limitations therein, except as is herein
otherwise provided; and shall, after the plats thereof are returned
to the office of the register, be offered for sale, after six months’ pub-
lic notice in the State of the time and place of sale, under the laws,
rules, and regulations now governing such sales, or such as may be
hereafter prescribed.”

Sect. T of the act may as well be read here, as it is importaus
to a true solution of the question under consideration.

“Smcer. 7. And be it further enacted, that where any settlement, by
the erection of a dwelling-house or the cultivation of any portion of
the land, shall be made upon the sixteenth and thirty-sixth sections,
before the same shall be surveyed, or where such sections may be
reserved for public uses or taken by private claims, other lands sball
be selected by the proper authorities of the State in lieu thereol
agreeably to the provisions of the act of Congress approved on the
twentieth of May, eighteen hundred and twenty-six, entitled ‘An
Act to appropriate lands for the support of schools in certain tovi-
ships and fractional townships, not before provided for,’ and whic}f
shall-be subject to approval by the Secretary of the Interior. And
no person shall make a settlement or location upon any tract 0f
parcel of land selected for a military post, or within one milg of
such post, or on any other lands reserved by competent authority;

nor shall any person obtain the benefits of this act by a settlement

or location on mineral lands.”

The twelfth section grants to the State seventy-two sections
for the use of a seminary of learning, to be selected bylthe
governor or some one appointed by him, in legal subdivisions
of not less than a quarter-section, of any unsold, unoccupied;
and unappropriated public lands: ¢ Provided, however, that 1?
mineral lands, or lands reserved for any public purpose what-




Oct. 1880.] Mining Co. v. ConsoLipatep Mining Co. 171

ever, or lands to which any settler may be entitled under the
provisions of this act, shall be subject to such selection.”

The thirteenth section also grants the State ten sections of
land for the purpose of erecting the public buildings of the
State, with the same proviso as the one to sect. 12.

The proviso to the third section is also relied upon as indicative
of the purpose of Congress in regard to the mineral lands of
California. That section contains the authority under which
the surveyor-general is to act in surveying the public lands in
that State, and after investing him with the powers conferred
on other surveyors-general, and preseribing some specific direc-
tions for the survey of private land-claims, it is * Provided,
that none other than township lines shall be surveyed where
the lands are mineral, or are deemed unfit for cultivation; and
no allowance shall be made for such lines as are not actually
run and marked in the field, and were actually necessary to
be run.”

It is strongly urged by plaintiff’s counsel that the language
of the granting clause imports a grant in presenti, and that
wherever by any survey of the government thereafter made
the location of the sixteenth and thirty-sixth sections of a town-
ship is ascertained, it establishes the title in the State from the
date of the statute, namely, March 8, 1853.

It is quite unnecessary to enter upon this question, which
has been before us in so many shapes; for, if it be conceded
that such would be the effect of the statute if there were no
words of exception in the grant, Congress has, in nearly every
case where the question has arisen, made such specific excep-
tions to the operation of the grant as to decide the matter with-
out resort to the rule of construction asserted by plaintiffs.

Take, for instance, railroad grants. Besides the more general
reservations from the grant, there is almost always found a
Provision that where, by the location of the road, the sections
on each side of it, which would pass by the general terms of
the grant, are ascertained, those which have been pre-empted,
sold, or otherwise disposed of shall not so pass, but the grantee
mE.Ly select other lands in lieu of those, which may be said .n
this manner to be excepted out of the grant.

This is true of the statute under consideration, and we may
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pass this branch of the argument by conceding that if the land
in controversy is subject to the grant the title relates to the
date of the act of Congress.

Defendants allege that it is not so subject to the grant, for
two reasons : —

1. That it is mineral land, and that the grant of school lands
to the State does not cover any mineral land.

2. That by virtue of the seventh section such settlement and
cultivation had been made on the land before the survey was
made, as to take it out of the grant, and remit the State to the
selection of other public land in lieu of this.

We will consider these in their order.

Very soon after the conquest of California and its cession to
the United States by Mexico, it was found to be rich in the
precious metals, and such was the rapid influx of immigrants
from the Eastern States that the California population at the
time it was organized as a State in 1850 was largely composed
of mining camps and settlements engaged in mining these met-
als. As nearly all those mines were discovered on land the
title of which was vested by the treaty in the government of
the United States, it became important to determine what course
the government would take with regard to this new source of
untold wealth. The Spanish government, to which this territory
and much other, rich in precious metals, had once belonged,
had instituted a system of laws concerning her mines by which
private enterprise was invited to develop them, and a revenue
secured at the same time to the crown, which made Spain for
a time the richest of the civilized governments of the world.
This system Mexico had inherited and perpetuated, and there
were many American statesmen who believed that with the
territory we had acquired the laws which governed the produc-
tion of gold from the earth. Others believed that, whether this
were so or not, it would be a wise policy for the government_to
secure to itself a fair proportion of the metal produced from its
own ground. But, while Congress delayed and hesitated to act,
the swarm of enterprising and industrious citizens filled t-he
country, and, before a State could be organized, had become'lts
dominating element, with wealth and numbers and claims which
demanded consideration.
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Matters remained in this condition, with slight exception,
til July 26, 1866, when Congress passed a law by which title
to mineral land might be acquired from the government at
nominal prices, and by which the idea of a royalty on the
product of the mines was for ever relinquished. 14 Stat.
261.

During this period, however, from 1849 to 1866, the system
of the disposition of the public lands in general had to be in-
troduced into California, and grants of land were made to the
State for various purposes, also to railroad companies; and in
all this the attention of Congress was necessarily turned to the
distinction between mineral lands and the ordinary agricultural
lands of the other Western States to which similar laws had
applied. This distinction is nowhere more plainly manifested
than in this act of 1853. As we said in Sherman v. Buick
(93 U. S. 209), the main purpose of that act was to provide
for the survey and sale of the public lands and for the right of
pre-emption to the settler on them, and there was embraced
in this clause of pre-emption the grant of the sixteenth and
thirty-sixth sections to the State for school purposes. In the
very sentence which contains this grant in parenthesis, and
while introducing the new principle, that the public lands
should be subject to the right of pre-emption, whether sur-
veyed or unsurveyed, the mineral lands are excepted, in express
terms, from this right and from public sale.

We say that this introduced a new principle in pre-emption
law; for, except in a very few cases, no right of pre-emption had
before existed until the lands were surveyed, so that the pre-
emptor could designate by the description of the congressional
survey the precise land to which his pre-emption attached.

But this right of pre-emption, on unsurveyed lands, was by
this statute to last but one year; and so careful was Congress
to protect mineral lands from sale and pre-emption, that, as
we have already shown by the proviso to sect. 3 of the act,

t?e surveyors were forbidden to extend their surveys over
them. L

The effect of this was as Congress intended it should be, that,
1o surveys could be made of mineral lands until further
order of Congress, there could be no sale, pre-emption, or other
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title acquired in mineral lands until Congress had provided by
law for their disposition. The purpose of these provisions was
undoubtedly to reserve these lands, so much more valuable than
ordinary public lands, and the nature of which suggested a
policy different from other lands in their disposal, for such
measures in this respect as the more matured wisdom of that
body, which by the Constitution is authorized to dispose of the
territory or other property of the United States, should after-
wards devise. .

It is a strong corroboration of this view that Congress,in
sect. 12 of this same statute giving the State seventy-two sec-
tions for a seminary of learning, declares that no mineral lands
shall be taken under the grant, and makes the same reserva-
tion of its mineral lands in the grant for the erection of public
buildings in the State.

We find a similar provision in the grant to the Pacific Rail-
road Companies, whose road it was known would pass through
some of these mineral regions. By the fourth section of the act
of 1864 (13 Stat. 356), it is declared that neither that act nor
the act of 1862 shall be held to include in the grant ‘any
government reservation or mineral lands or the improvements
of any bona fide settler on any lands returned or denominated
as mineral lands.”

As we have already said, Congress, after keeping this matter
in abeyance about sixteen years, enacted in 1866 a complete
system for the sale and other regulation of its mineral lands,
so totally different from that which governs other public lands
as to show that it could never have been intended to submit
them to the ordinary laws for disposing of the territory of the
United States.

Taking into consideration what is well known to have bet?n
the hesitation and difficulty in the minds of Congressmen I
dealing with these mineral lands, the manner in which the
question was suddenly forced upon them, the uniform reser
vation of them from survey, from sale, from pre—emption,lﬂnd
above all from grants, whether for railroads, public buildings
or other purposes, and looking to the fact that from 31'1 the
grants made in this act they are reserved, one of which . for
school purposes besides the sixteenth and thirty-sixth sections
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we are forced to the conclusion that Congress did not intend to
depart from its uniform policy in this respect in the grant of
those sections to the State.

It follows from the finding of the court and the undisputed
facts of the case, that the land in controversy being mineral
land, and well known to be so when the surveys of it were
made, did not pass to the State under the school-section grant.

It seems equally clear to us that the land is excepted from
the grant by the terms of the seventh section of the act of
1853. -

In the case of Sherman v. Buick (supra) we have said in ref-
erence to this section that it was unnecessary to decide whether
the improvements found on the land when the survey was
made and the character of the person owning them should be
in all respects those which are prescribed by the general pre-
emption law. We are now satisfied that this seetion prescribes
its own rules on that subject, and that whenever, at the time
these sections are ascertained by the government survey, there
is either a dwelling-house or the cultivation of any portion of
the land, on which some one is residing and is asserting claim
toit, the title of the State dods not vest, but the alternative right
to other land as indemnity does. It is only necessary to look
to what we have said in Sherman v. Buick, of the fact that
Congress had in view the rapid settlement of the country and
the long time which might elapse before it could be known by
actual survey where these school sections would be found, to
see that a liberal construction must be given to the language
by which Congress expresses its purpose to protect these settle-
ments, buildings, and cultivations, and that we have no right
to add other qualifying incidents to the exercise of this right
than those found in the statute. These are not the same re-
quired under the general pre-emption law, and we have no
authority to import the latter into the new statute.

Some of the expressions found in Sherman v. Buick and in
Water ¢ Mining Company v. Bugbey (96 U. S. 165) are sup-
posed by counsel to convey a different meaning; but in the use
Of.the words “pre-emption’ and *pre-emptor,” in reference to
this section, of the statute, it was not designed to imply all that
Was meant by those terms in the act of 1841 and its amenda-
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tory adjuncts, but to convey the idea of a settlement and a
settler according to the terms of the statute under considera-
tion. Nor is there anything in the principle announced in the
latter case, that where a settler abandons his claim to hold the
land ag.ainst the State by virtue of such settlement or improve-
ment, and acknowledges the title of the State by purchase, that
his improvement or settlement cannot be set up by a third
person to defeat the title of the State recognized by the United
States, which conflicts with what we have just said or with the
defendants’ rights in the present case. Here the settlement,
building, and cultivation have been continuous for twenty
years, with constant assertion of claim. The same parties or
their privies are still claiming it. None of them have accepted
title under the State, or acknowledged its right to the land.
The government of the United States has given them a patent
founded on this very possession, use, and occupation. Nothing
in that opinion justifies the construction placed upon it by coun-
sel, and the case is clearly inapplicable to the one before us.

We are of opinion that the settlement, building, and cultiva-
tion found as facts by the Circuit Court bring the case within
the provisions of the seventh section of the act of 1853, and
necessarily render void the title asserted under the State by
plaintiff.

It follows that the judgment of the Circuit Court is right,

and it is accordingly b
rmed.

MR. Justice FIELD did not take any part in deciding this
case,
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JIFKINS v. SWEETZER.

1. Where the Supreme Court of a State reversed, on appeal, a decree dismissing,
upon a final hearing, the complainant’s bill, and remanded the cause with
instructions to refer it to a master to state the accounts between the parties
in accordance with the mandate, the suit cannot be removed to the Circuit
Court of the United States.

9. Removal Cases (100 U. S. 467) cited and approved.

APPEAL from the Circuit Court of the United States for the
Western District of Pennsylvania.
The facts are stated in the opinion of the court.

My. F. Carroll Brewster for the appellants.
Mr. A. Ricketts, contra.

Mr. CHIEF JUSTICE WAITE delivered the opinion of the
court.

This was a suit in equity, begun in the Court of Common
Pleas of Luzerne County, Pennsylvania, June 20, 1868, by the
appellee against the appellants and one James Jifkins, to ob-
tain an account of the rents and profits and a reconveyance of
certain real estate, which, it was alleged, had been transferred
to the defendants, and put into their possession as security for
the payment of money. The defendants answered, denying
that they held the property as security, and claiming that their
title was absolute. Upon this issue testimony was taken, and
after hearing in the Common Pleas, on the 20th of February,
1871, the prayer for relief was refused and the bill dismissed.
From this decree an appeal was taken to the Supreme Court
of the State, where, on the 23d of May, 1872, the decree below
was reversed, the bill reinstated, and the cause remanded with
instructions to refer the cause to a master ‘to take an account
of the rents, issues, and profits received by the defendants
from the property in question, together with an account of
debts paid by them, due by the plaintiff, with an equitable
allowance for services rendered by the defendants, ascertaining
the amount due by either party to the other party, so as to
enable the Court of Common Pleas to make a final decree in

the premises, according to equity.” On the 24th of August
VOL. XII. 12
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the case was referred by the Common Pleas, in accordance with
the mandate of the Supreme Court. On the 24th of August,
1874, two years later, but before any report was filed, the
present appellants, who were then the sole defendants, James
Jifkins having before that time died, filed, in the Common
Pleas, a petition for the removal of the suit to the Circuit
Court of the United States for the Western District of Penn-
sylvania, under the provisions of the act of 1866, now sect.
639, sub. 2, Rev. Stat. In this petition they averred that they
had become citizens of the State of Virginia since the com-
mencement of the suit; that the plaintiff was, when the suit
was begun, and still continued to be, a citizen of Pennsylvania;
and that the suit was one in which there could be a final deter-
mination of the controversy, so far as it concerned the peti-
tioners, without the presence of the other defendant or his
legal representatives as parties to the cause. On the 9th of
November, 1874, the same parties filed a further petition for
removal, under the act of 1867 (Rev. Stat., sect. 639, sub. 3),
on the ground of local influence and prejudice. Both these
petitions were denied in the State court, Nov. 16, 1874; but,
notwithstanding this, the appellants, on the 5th of December,
filed in the Circuit Court a certified copy of the record in the
case, and, on the 20th of March, that court declined to take
jurisdiction, and remanded the cause to the Court of Common
Pleas. From that order the present appeal was taken, May 11,
1875, under the act of March 8, 1875, sect. 5. 18 Stat. 472.
The single question to which our attention was called on the
argument was whether the petitions for removal were presented
to the State court in time. In both the acts of Congress in-
voked it is provided that the petition shall be filed * before
the trial or final hearing of the suit.” From the record it
appears that there was but a single issue between the parties;
to wit, whether the appellants were the absolute owners of the
property in dispute, or whether they held the title in trust for
the appellee. This issue was heard and decided in favor of
the appellants in the Common Pleas. The suit was then taken
by appeal to the Supreme Court of the State, where it was
again heard and a decision rendered in favor of the present
appellee. This disposed of the case finally on its merits, and
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nothing remained to be done but to continue the hearing
already begun until the necessary accounts could be taken, and
the details of a final decree settled. The act of 1875 requires
that the petition for removal shall be filed ¢before the trial.”
This, we held in the ZRemoval Cases (100 U. S. 457), meant
«pefore the trial is in good faith entered upon.” If the ¢ trial
had actually begun and was in progress in the orderly course
of proceeding,” when the petition was presented, it would be
too late. The same rule applies to the acts now under con-
sideration. ¢ Before the trial or final hearing” means here, as
there, before the trial or hearing of the cause has been in good
faith begun. These statutes do not, any more than that of
1875, «allow a party to experiment on his case in the State
court, and, if he meets with unexpected difficulties, stop the
proceedings and take his suit to another tribunal.” He must
make his election before he goes to the trial or hearing on
the merits.

It seems to us eclear that if the Court of Common Pleas
had, in the first instance, decided the issue raised by the plead-
ings in favor of the appellee instead of the appellants, and sent
the case to a master to state the accounts, no removal could
have been effected after that. The final hearing was entered
on when, in the orderly course of proceedings, the issue made
by the pleadings, and on which the rights of the parties de-
pended, was submitted to the court for judicial determination.
It matters not that, after the main question in the case had
been settled, the convenience of the court made it necessary to
call in the help of a master. In this way no new hearing was
entered on. The old submission was only continued until the
details of the original inquiry could be settled for the purposes
of a final decree.

The hearing of this case, originally begun in the Common
Pleas, was transferred by the appeal to the Supreme Court.
That court, on the appeal, had the right to re-examine what
had been done in the Common Pleas. In effect it took up the
case on the hearing begun below. If, on the appeal, the de-
cree below had been reversed and the cause sent back for a
rehearing, then the final hearing, for the purposes of the stat-
utes now under consideration, would not have begun until the
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court below had again entered upon the determination of the
cause. Then the reversal would have perfected the right to
a second hearing in the court of original jurisdiction, and,
under the rule stated in Vannevar v. Bryant (21 Wall. 41),
a demand for the transfer might properly be made. Here,
however, the Supreme Court granted no mew hearing. It
reversed what had been done below, and then proceeded, under
the original submission, to decree on the merits. It thus
continued the hearing under the original submission, decided
the controversy so far as the primary rights of the parties
were concerned, and through the Common Pleas sent the case
to a master to settle the details of the final decree. No power
was given the court below to rehear the case, but only to pro-
ceed in due course with the hearing that had been begun until
the inquiry as to the whole subject-matter was completed.

Decree affirmed.

Me. JusticE STRONG did not take part in the decision of
this cause.

Rarinway CoMPANY v. RENWICK.

The second section of the act of the General Assembly of Iowa, entitled “An
Act in relation to riparian owners on the Mississippi and Missouri Rivers,”
approved March 18, 1874, is not in conflict with any statute of the United
States. Where, therefore, the owner of lands on the Mississippi had made
an embankment in front of them, and at its outer end beyond low-water
mark erected, without the direction or consent of the Secretary of War, 8
stone pier or crib, this court affirms the judgment of the Supreme Court of
that State, declaring that under that section a railway company cannot con-
struct its road over the embankment between high and low water mark, unless
the damages to such owner shall first be ascertained and paid.

MoOTION to dismiss a writ of error to the Supreme Court of
the State of Iowa, coupled with a motion under Rule 6 to
affirm the judgment.

This was a proceeding, under the statute of Towa, by the
Davenport and Northwestern Railway Company for the assess:
ment of damages sustained by its appropriating lands for the
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construction of its road. Among others is a strip situate in
the city of Davenport between high and low water mark on
the Mississippi River. It fronts certain lots, on which were
erected a steam saw-mill, a planing-mill, and other houses.
Renwick and others were in possession of the lots, and they
or those under whom they claimed had made an embankment
extending therefrom into the river, and erected at the end of
it a stone pier, without having obtained the consent or direc-
tion of the Secretary of War. A boom was thus formed for
holding logs in front of and convenient to the mill. The line
of the railroad passes over this embankment between high and
low water mark.

The railway company was authorized by law to construct its
road, and the city of Davenport gave its consent to laying the
tracks within its limits.

A judgment, rendered against the company by the Scott
Circuit Court for the damages aforesaid, was affirmed by the
Supreme Court. This writ of error was then sued out.

Sect. 52564 of the Revised Statutes of the United States
provides : —

“The owners of saw-mills on the Mississippi River are authorized
and empowered, under the direction of the Secretary of War, to
construct piers or cribs in front of their mill property on the banks
of the river for the protection of their mills and rafts against dam-
age by floods and ice : Provided, however, that the piers or cribs
80 constructed do not interfere with or obstruct the navigation of
the river, and in case any pier or erib constructed under authority
of this section shall at any time, and for any cause, be found to
obstruct the navigation of the river, the government expressly
reserves the right to remove or direct the removal of it, at the cost
and expense of the owners thereof.”

' An act of the General Assembly of Towa, approved March
18,1874 (Public Laws of Towa, 1874, p. 28), is as follows : —

“ T o . . . . . . .
AN Act in relation to Riparian Owners on the Mississippi and
Missouri Rivers.

“Secr. 1. Be it enacted by the General Assembly of the State of
}owa, that all owners and lessees of lands or lots situate upon the
owa banks of the Mississippi and Missouri Rivers, upon which
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property there is now, or may hereafter be, carried on any business
which is in any way connected with the navigation of said rivers,
or to which the said navigation is a proper or convenient adjunct,
are hereby authorized to construct and maintain, in front of their
said property, piers, cribs, booms, and other proper and convenient
erections and devices for the use of their respective pursuits and the
protection and harbor of rafts, logs, floats, and other water-crafts:
Provided, that the same present no material or unreasonable ob
struction to the navigation of the stream, or to a similar use of
adjoining property.

“Skcr. 2. It shall not be lawful for any person or corporation
to construct or operate any railroad or other obstruction between
such lots or lands and either of said rivers, or upon the shore or
margin thereof, unless the injury and damage to such owners occa-
sioned thereby shall be first ascertained and compensated in the
manner provided by chap. 4, title 10, of the Code.”

The company claimed in the courts below that the title to
the soil between high and low water mark being vested in the
State, a riparian owner is not entitled to damages by reason of
the company’s obstructing his access to the Mississippi River
by their railroad in front of his premises, and that Congress,
in the exercise of its exclusive jurisdiction over the navigable
waters of the United States, having preseribed certain con-
ditions on which the owners of saw-mills on the Mississippi
River may erect piers or cribs in front of their property, the
above act of the General Assembly of Towa is void.

My. James T. Lane and Mr. John N. Rogers in support of the
motions,
Mr. James Grant, contra.

MRg. CHIEF JUsTICE WAITE delivered the opinion of the
court,

Although the Supreme Court of Iowa decided that Congress,
under the power to regulate commerce, had jurisdiction over
the Mississippi River, and having exercised that power in t}_le
way specified in sect. 5234, Rev. Stat., all State legislation m
conflict therewith was void, still the question remains, wh.ether,
if a riparian proprietor improves his property with a view to
its use in connection with the river, without complying with
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this act of Congress, a railroad company, under the power of
eminent domain granted by the State, can appropriate his
improvements to its own use without his consent and without
making him compensation. This, we think, is a IFederal ques-
tion giving us jurisdiction, but it is a question on which we do
not care to hear argument. The controversy is not between
the public and the riparian owner as to his right to keep up his
improvements. The public does not complain, but the railroad
company wants the improvements. In the hands of the com-
pany they will be just as much a nuisance, so far as the public
is concerned, as they can be if kept up by the owner. As be-
tween these two parties the improvements are the property of
the riparian proprietor, and if the company wants them for its
own use it must make compensation. So the court below has
decided, and to our minds its decision was clearly right. While
in Iowa it has been held that the State owns the lands lying
along the river between high and low water mark, care was
taken in the act of March 18, 1874, to provide that it should
not be lawful for any person or corporation to construct or
operate any railroad or other obstruction between the shore
and the river without compensation to the shore owners. The
second section of the act is good, even though the first may con-
flict with what Congress had before done.
The motion to dismiss is denied, but that to affirm granted.

Judgment affirmed.

Ex PARTE PERRY.

This court will not by mandumus compel an inferior court to reverse a decision
made in the exercise of its jurisdiction.

PETITION for mandamus.

The petitioners filed their libel against the ship « Civilta
and the steam-tug ¢ Restless,” in the Distriet Court of the
United States for the Southern District of New York. The
vessels were seized under process sued out of that court, but
were released on the claimant of each giving the requisite stip-
ulation for value.
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From a decree against the claimants they respectively prayed
and perfected an appeal to the Circuit Court. A decree was
there rendered, Oct. 26, 1877, in favor of the libellants, amount-
ing in damages, interest, and costs to the sum of $11,400.90,
which was apportioned equally between the two vessels. The
decree provided that on the payment by the claimant of either
vessel of one-half of the amount, with interest thereon to the
date of payment, the proceedings against such vessel and her
claimant be stayed for the collection of the residue until the
return by the marshal of an execution unsatisfied against the
claimant of the other vessel for the other half part of said
amount, or until it should otherwise appear that the libellants
were unable to enforce or collect the other part of said dam-
ages, costs, and interest against the claimant of the other vessel
by process from that court.

The court further adjudged that unless the decree be fulfilled
or satisfied, or proceedings stayed on appeal by filing security
within ten days after service of a copy of the decree upon the
proctors for the claimants, the stipulators, on the appeal to
that court for damages and costs, should perform their engage-
ments, or show cause within four days after the expiration of
said ten days, or on the first day of jurisdiction thereafter,
why execution should not issue against them, their goods, chat-
tels, and lands.

Notice of an appeal to this court was given. The claimant
of the  Civilta” alone perfected his appeal within the required
time, and rendeved it a supersedeas.

A summary judgment for $17,323.22 was rendered by the
Cireuit Court, March 15, 1878, in favor of the libellants against
Johm G. Baker, William B. Hatch, and Edward P. Hatch,
stipulators on the appeal to that court, Baker being the claim-
ant of the * Restless.” A transcript of this judgment was
filed in the office of the county clerk of Kings County, New
York.

Eaward P. Hatch was the owner of certain real estate in
Brooklyn, which he had contracted to sell, but, by reason of
the summary judgment, the vendee declined to complete t'he
purchase. The Circuit Court, Jan. 4, 1879, ordered, on notice
to all the parties, that on his depositing the sum of $6,200, the
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price of said real estate, in the United States Trust Company
simultaneously with the delivery to him of the deed, the lien of
the judgment on said real estate should be vacated, and that,
if the judgment should be set aside, the Trust Company should
pay to said Hatch such sum so deposited, with its accumula-
tions, — ¢“if not, the deposit, with its accumulations, to be held
subject to the further order of the court.”

The deposit was made. The court, Jan. 3, 1879, denied a
motion to set aside the judgment. An execution was sued out
thereon May 7, 1879. The court, June 16, refused to direct
that the amount so deposited be applied upon the execution,
and made the further order, ¢ that said sum of six thousand two
hundred dollars ($6,200) remain in the United States Trust
Company, provided the sureties, William B. Hatch and Edward
P. Hatch, as principals, will give a bond to the libellants, with
a satisfactory surety, in the penalty of five thousand dollars
($5,000), conditioned that if, by the decision of the Supreme
Court of the United States, the ¢ Restless’ and her sureties shall
be held liable for the amount decreed against them by this
court; to wit, five thousand seven hundred dollars and forty-five
cents ($5,700.45), and interest thereon, then in such case John
G. Baker, the claimant of the ¢ Restless,” and said sureties, shall
pay into the registry of this court such an amount as will
cover the difference between interest upon said six thousand
two hundred dollars ($6,200), at the legal rate, and the sum
which shall have been earned by the said sum of six thou-
sand two hundred dollars ($6,200) in the United States Trust
Company.

“And the said William B. Hatch and Edward P. Hatch
having now presented such a bond to this court, and the surety
flamed in said bond being satisfactory to, and said bond having
m all things been approved by, this court,” the court further
ordered “ that all proceedings on the part of said libellants and
of the marshal of this court, under the execution herein issued
to said marshal on the seventh day of May, 1879, to collect
out of the property of the said William B. Hatch or Edward
P. Hateh the amount of the decree against the tug ¢ Restless’
now presently due, to wit, five thousand seven hundred dollars
and forty-five cents ($5,700.45), and interest, be and the same
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are hereby stayed, with leave to said libellants to move this
court, on notice, for leave to proceed under said execution.”

June 27, the court denied the motion of the libellants for
leave to proceed under the execution.

The petitioners pray this court for a rule upon the circuit
judge to show cause why a writ of mandamus should not be
issued, commanding him to vacate and set aside the order grant-
ing a stay of proceedings under the execution, and direct the
payment of the money deposited in the United States Trust
Company to the marshal of the United States, under said exe-
cution as aforesaid, or why they should not have such other or
further order, writ, or relief as may be just.

Mr. Robert D. Benedict for the petitioners.
Mr. John E. Parsons, contra.

Mg. Cuier JusTicE WAITE delivered the opinion of the
court.

We cannot by mandamus correct the judicial errors committed
by an inferior court in the progress of a cause. Hz parte Sechwab,
98 U. S. 240. We can in this way, in a proper case, compel an
inferior court to act, but cannot control its decisions while act-
ing. In the present case it appears that the Circuit Court has
acted on the motion of the petitioner, and denied him what he
asked. The object of this proceeding is to obtain from us an
order requiring that court to reverse its former decision and
grant the relief it has once refused. That is the office of a writ
of error or an appeal, and not of a writ of mandamus. Ex parte
Flippin, 94 U. S. 248; Ex parte Loring, id. 418. Neither is
the case changed because the appropriate remedy may involve
an inconvenient delay. In Exz parte Whitney (13 Pet. 404), it
was held that a writ of mandamus ought not to be used to cor-
rect orders made by a judge in the exercise of his authority,
even though such orders “ may seem to bear harshly or oppres-

a1 ” A o,
sively upon the party ”’ complaining LA
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CoUNTY OF GREENE v. DANIEL.

CouNTY OF PICKENS v. DANIEL.

1. Where a court of county commissioners in Alabama, pursuant to the act of
Dec. 31, 1868 (Pamphlet Laws of 1868, p. 514), subscribed for stock in a
railroad company, and issued the bonds of the county in payment therefor,
the holder of them, or of the coupons thereto attached, is not required to
present them when due to that court for allowance, before commencing
suit, to enforce their payment.

2. In case of non-payment, a mandamus will, by the laws of the State, lie against
that court to compel the assessment and levy of the necessary taxes; but
the holder who resorts to the courts of the United States must there reduce
the bonds or the coupons to judgment, before he is entitled to that remedy.

3. The court of county commissioners may cause the bonds to be executed in
such denominations as may be agreed upon by it and the railroad company,
provided the total amount for which they are issued does not exceed that
set forth in the proposal accepted by the vote of the qualified electors of
the county.

ErROR to the Circuit Court of the United States for the
Southern District of Alabama.

The first of these actions was brought by Richard C. Daniel
against the county of Greene in the State of Alabama, to
recover the amount of the principal and interest on certain
coupon bonds numbered from 51 to 100, each for five hundred
dollars, issued by the county in payment of its subscription
to the stock of the Selma, Marion, and Memphis Railroad
Company. The bonds are signed by the judge of the Probate
Court of the county as ez officio presiding officer of the court
of county commissioners, and are payable at the office of said
company in the city of Memphis, or at its agency in the city
of New York. They bear date Jan. 1, 1877, and recite that
they are ¢ issued under and pursuant to an order of the court
of county commissioners of said Greene County, made under
authority of the constitution of the State of Alabama and the
laws of the legislature of the State of Alabama, authorized by a
vote of the people of said county at a special election held for
the purpose Sept. 14, 1867.” The coupons are payable semi-
annually on July 1 and January 1.

) The county demurred to the complaint on the ground that
1t does not appear therefrom that the demand sued on was ever
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presented to the court of commissioners, as provided by the
laws of the State. The demurrer was overruled. The county
then pleaded five pleas. The first avers that the bonds and
coupons were given in payment of the pretended subscription
by the county to the stock of said company, and that the only
authority to subscribe to said stock and to issue said bonds and
coupons is found in an act of the General Assembly of Alabama,
approved Dec. 81, 1868, entitled “ An Act to authorize the
several counties and towns and cities of the State of Alabama
to subscribe to the stock of such railroads throughout the State
as they may consider most conducive to their respective inter-
ests; ” and that said pretended bonds and coupons being issued
upon no other authority or proceedings taken by the commis-
sioners’ court of said county, are not the bonds and coupons of
the said county. The second avers that the votes of the quali-
fied electors of said county in favor of the subseription to said
stock were induced and secured by certain false and fraudulent
representations of the railroad company as to the expenditure
of the proceeds to be derived by it from said bonds and coupons.
The third, fourth, and fifth aver that the plaintiff acquired
them from the company with a knowledge of the foregoing
facts, and that he is therefore not a bona fide holder.

A demurrer to the defendant’s pleas was sustained, and judg-
ment rendered in favor of the plaintiff. The county sued out
this writ of error. The material part of the proceedings of
the court of county commissioners referred to in the defend-
ant’s pleas are as follows: —

“Court oF County CompissioNkrs, Aveust TEry, 1869,

“ THE STATE OF ALABAMA,
“ Greene County :

« At a regular term of the commissioners’ court, begun and held
in and for the county and State aforesaid, at the court-house thereof
in the town of Eutaw, on Monday, the ninth day of August, 1869,
. . . the following proceedings were had: . ..

“ Whereas the president and directors of the Selma, Marion, and
Memphis Railroad Company have this day submitted to the com-
missioners’ court of Greene County a proposition for a county sub-
scription by said county of cighty thousund dollars to the capital
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gtock of said railroad company, and made application to said court
to order an election within sixty days from this date, to submit the
said proposition of said railroad company to the qualified electors
of said county for their acceptance or rejection in pursnance of the
provisions of an act of the General Assembly of the State of Alabama,
entitled ¢ An Act to authorize the several counties, towns, and cities
of the State of Alabama to subscribe to the capital stock of such
railroad through the State as they may consider most conducive to
their interests,” approved Dec. 31, 1868, the said proposition being
that said county shall subseribe ($80,000) eighty thousand dollars to
the capital stock of said company at fifty dollars ($50) per share, to
be paid in the bonds of said county, payable to said railroad company
or bearer in sums of one thousand five hundred dollars each, and
due ten and twenty years after date thereof, with interest coupons
attached for interest on each of said bonds at the rate of eight per
cent per annum, to be paid semi-annually.

“It isnow therefore considered and ordered by the court that the
said application be and the same is hereby granted. And it is fur-
ther ordered by the court that such an election shall be held in the
several precincts of said county as established by law, on Tuesday,
the fourteenth day of September, 1869.”

“Court oF Counry CommissioNERS, DECEMBER TERM, 1869.

“THE STATE OF ALABAMA,
“ Greene County :

“At a court of county eommissioners begun and held in and for
Greene County aforesaid, at the court-house thereof in Eutaw, on
the third Monday of December, A.p. one thousand eight hundred
and sixty-nine, being the twentieth day of said month.

“Whereas an order was made by this court on the ninth day of
August, 1869, by which the proposition in writing of the president
and directors of the Selma, Marion, and Memphis Railroad Com
pany, for a county subseription by the county of Greene of eighty
thousand dollars to the capital stock of said railroad company,
was submitted to the qualified electors of said county at an elec-
tion held at the several precinets in said county on the fourteenth
day of September, 1869, conducted by the same officers and in the
Sime manner as provided by law for general elections in this State,
after giving thirty days’ notice thereof, as required by law; and
Wbereas it appears to the court, from the returns of the sheriff of
said county, that such election was held on the fourteenth day
of September, 1869, in pursuance of the said order, and it also
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appearing to the court by the returns of said election made to the
judge of the probate conrt of said county that the said election thus
held resulted in favor of the said proposition and subscription to
the capital stock of said company, .

“It is now ordered by the court that the said proposition and
the returns of the said election be received and recorded on the
minutes of this court.

“ And it is further ordered that the proposition of the said com-
pany be, and the same is hereby, accepted, and the said court of
county commissioners are hereby authorized and do make, in the
name and for the said county of Greene, the said subscription of
eighty thousand dollars to the capital stock of said company in the
name set forth in said proposition ; and it is further ordered by said
court that the bonds of the said county of Greene, in the sums of
five hundred dollars each, with interest coupons attached for semi-
annual interest at the rate of eight per cent per annum, the said
bonds payable to the said company or bearer at twenty years from
date, and dated the first day of January, 1870, and due and payable
the first day of January, 1890, at the office of the said company, or
at their office or agency in the city of New York, when presented
at the office of the said company or their agency, shall be issued and
delivered to the said company, signed by the probate judge of said
county, and that the said coupons thereto attached of twenty dol-
lars each shall be signed by the said judge, payable in like manner
on the first day of January and July of each year from and after
the date of said bonds.”

The proposition referred to in the foregoing proceedings was
as follows : —

“ To the Honorable the Court of County Commissioners of Greent
County in the State of Alabama :

« We, the president and a majority of the board of directors of
the Selma, Marion, and Memphis Railroad Company, in pursuance
of the provisions of an act of the legislature of the State of Alabama,
entitled ¢ An Act to authorize the several counties and towns and
cities of the State of Alabama to subscribe to the eapital stock OfSl}Ch
railroads throughout the State as they may consider most conduciveé
to their respective interests,’ approved Dec. 81, 1868, hereby pro-
pose to the said county of Greene, through your honorable 1)0('1)”
under and by virtue of the said act of the legislature, to subscrd')e
for and take eighty thousand dollars of the capital stock of said
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railroad company at fifty dollars per share, to be paid in the bonds
of said county, payable to the said railroad company or bearer,
said bonds to be so payable in the sum of one and five hundred
thousand dollars each, and due ten and twenty years after the date
thereof, and bearing interest at the rate of eight per cent per annum
from date till paid, with interest coupons attached for interest on
each of said bonds at the rate aforesaid, which interest is to be paid
semi-annually, the amount of said interest and bonds to be payahle
as aforesaid at such time and place as may be agreed upon between
the said railroad company and the judge of probate of said county,
as soon as may be after the acceptance of this proposition by the
qualified electors of said county, at an election held for the purpose,
under and by virtue of the provisions of the said act of the legisla-
ture of the State of Alabama.

“All of which is respectfuily submitted to your honorable court for
your action, and that of the qualified electors of Greene County, in
the State of Alabama, thereon, and is signed by us at in Perry
County, in the State of Alabama, this the sixth day of August in

the year 1869.
“Srrma, MartoN, & MempHIs RarLroap Co.,

“By N. B. Forresr, Pres.”

The second suit was brought by Daniel against the County
vf Pickens, upon coupons attached to bonds issued by it for
two hundred and fifty dollars, and payable to the same com-
pany as were the bonds in the other suit. The defence was the
same in both cases. In the Greene County case the proposition
of the railroad company, which was made June 14, 1869, was
that the county should subscribe one hundred thousand dollars
to the capital stock, and issue its bonds for one thousand dol-
lars each in payment thereof. It was accordingly submitted to
the qualified voters at an election held for that purpose, Aug. 8,
1869. The vote was in favor of the subscription.

An order of the court of county commissioners, passed Aug-
ust 16, after reciting the -result of the vote and directing the
subscription to be made, contains the following: « With the
consent of said company it is further orderel that fifty thousand
dollars of subseription be paid for as aforesaid in bonds of the
denomination of two hundred and fifty dollars each, and fifty

thousand in bonds of the denomination of one thousand dollars
each,”
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There was a judgment for the plaintiff. The county then
sued out this writ of error.

The laws of Alabama bearing upon the cases are referred to
in the opinion of the court.

Mr. John T. Morgan for the plaintiffs in error.
No counsel appeared for the defendant in error.

MRr. CHiEr JUSTICE WAITE delivered the opinion of the
court.

The principal questions in these cases are : —

1. Whether the demurrer to the complaint should have been
sustained because it was not averred specially that the coupons
sued on were presented to the court of county commissioners
for allowance before the suit was brought; and,

2. Whether the bonds from which the coupons were cut were
void because they were not of the same denomination as those
specified in the proposition of the railroad company for sub-
scription, submitted to and voted on by the county.

As to the first question. By the Code of Alabama, sect. 826
[907], it is provided that the court of county commissioners
must, in term-time, audit all claims against their respective
counties ; that every claim as allowed must be registered ina
book kept for that purpose, and that the judge of probate, who
is made by law the principal judge of the court (Code, sect.
739 [825]), shall give the claimant a warrant on the treasury
for the amount allowed. This warrant it is made the duty of the
county treasurer to pay on presentation, if he has funds in the
treasury to meet it. Code, sect. 3395 [920]. No claim can
be passed upon or allowed by the court unless it is itemized
and sworn to by the claimant, or some person in his behalf
having knowledge of the facts. Code, sect. 827. All claims
must be presented for allowance within twelve months after
they acerune and become payable, or they will be barred, unless
the claimant is a minor or lunatic. Sect. 832 [909]. “No
suit can be brought against a county until the claim or demand
has been presented. within the time limited by sect. 832 [909]
to the court of county commissioners and either disallowed or
reduced by such court, and refused by the party.” Code, sect
2903 [2537].
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A county in Alabama is a body corporate, capable of suing
and being sued. Code, sect. 815 [897]. In Shinbone v. Ran-
dolph County (66 Ala. 183), which was a suit on coupons cut
from railroad bonds, while it was held to have been definitely
settled that an action at law did not lie against a county on a
contract which had not been presented to the commissioners’
court, and by that court disallowed in whole or in part, and
that such presentment and disallowance must be averred in the
complaint, it was nevertheless said : ¢ It may be the claims on
which this action is founded are not required to be presented
to the commissioners’ court for allowance. The statute under
which the bonds were issued . . . may fix definitely their va-
lidity and amount. If that be true,— and as the case is not
presented, it is not for us to determine whether it is or not, —
if the commissioners’ court refuses to levy a tax for their pay-
ment, mandamus to compel them is the appropriate remedy
for appellant.” p. 185. In Commissioners’ Court of Limestone
County v. Rather (48 id. 488), it was expressly decided that
bonds issued in payment of a subscription to a railroad com-
pany, signed by a majority of the court of county commis-
sioners in the presence of the probate judge, who certified to
that fact, and for the payment of which it was made the duty
of the commissioners’ court to levy and assess a special tax
each year, were not such claims as need be presented for allow-
ance under this section of the code. In the opinion, the court
said: « The act authorizing their issuance renders it wholly
unnecessary that they should be allowed by the court of county
commissioners, and they are not required to be registered as
claims of a different character, nor are they to be paid by
Warrants on the county treasurer, but altogether in a different
way.” p. 446, j

The bonds in the present cases were issued under the act to
authorize the several counties, towns, and ecities of Alabama
to subscribe to the stock of railroads, passed Dec. 81, 1868.
Pamph. Acts 1868, 514. This act provided (sect. 1) that rail-
road companies might, in writing, propose to a county that it
subseribe for an amount of the capital stock of the company,
to be named in the proposal, at a certain price per share, and

Pay for it in such bonds of the county *“as should be set forth
VOL. XII. 13
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in said proposal.” This proposal or application was (sect. 2)
to be submitted to the commissioners’ court of the county,
and that court was authorized and required to order an elec-
tion within sixty days, to enable the qualified electors of
the county to determine whether the proposition should be
accepted or rejected. At least (sect. 4) thirty days before the
election the court was required’ to give notice of the *terms
and amount of the proposed subscription.” The returns of
the election were to be made to the judge of probate (sect. 5),
whose duty it was to receive, count, estimate, and publish the
vote. If a majority (sect. 6) was found to be in favor of
the subscription, the proposition was to be deemed to have
been accepted, and the court of county commissioners was
required to make the subscription voted in behalf of the
county for the amount set forth in the proposal, and deliver
the railroad company, in payment of the subscription, bonds
of the county, having not less than ten nor more than twenty
years to run, with interest coupons attached for semi-annual
interest, payable at such times and places as might be agreed
upon between the company and the judge of probate. By
sects. 7 and 8 it was made the duty of the commissioners
court to levy and see to the collection of such tax, not exceed-
ing one per cent per annum on the taxable value of the prop
erty in the county, as should be necessary to meet the interest
as it fell due; and by sect. 10 the coupons past due were
receivable at par in payment of this tax.

The bonds and coupons in these cases were signed by the
judge of probate of the county, as the presiding officer of
the commissioners’ court; and it seems to us that they are,
in legal effect, themselves warrants on the treasurer, given by
the judge of probate after an allowance by the court of the
claim of the railroad company for the payment of the county
subseription, in accordance with the terms of the accepted
proposal. The claim was, to all intents and purposes, audited
by the court when the bonds were issued. The validity and
amount of the liability were then definitely fixed, and warrants
on the treasury given, payable at a future day. The treasurer
could pay them when due on presentation without further
action of the court, if he had funds in his hands applicable
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to that purpose. In his hands they would be good vouchers
for money disbursed from that fund. The provision that the
coupons should be received in payment of taxes levied to meet
them is entirely inconsistent with any idea of an unliquidated
claim which required further auditing.

In the State courts, under the rule as stated in Shinbone v.
Randolph County (supra), and other cases, a mandamus would
lie without reducing the coupons to judgment, to compel the
commissioners’ court to levy and collect the taxes necessary
to pay what was due. The rule is different, however, in the
courts of the United States, where such a writ can only be
granted in aid of an existing jurisdiction. There a judgment
at law on the coupons is necessary to support such a writ.
The mandamus is in the nature of an execution to carry the
judgment into effect. Bath County v. Amy, 13 Wall. 244; Gra-
ham v. Norton, 15 id. 427. A suit, therefore, to get judgment
on the bonds or coupons is part of the necessary machinery
which the courts of the United States must use in enforcing
the claim, and the jurisdietion of those courts is not to be
ousted simply because in the courts of the State a remedy may
be afforded in another way.

As to the second question. Sect. 11 of the act under which
the bonds were issued provides ¢ that the bonds . . . shall be
of such denomination as the court of county commissioners

. and said railroad company may agree upon, but not to be
for less than one hundred dollars, nor more than one thousand
dollars.” :

In the proposition of the company to Greene County, it was
suggested that the bonds to be issued in payment of the sub-
seription should be *in the sum of one and five hundred thou-
sand dollars each.” In the records of the court ordering the
election, the proposition, as recorded, is that the bonds be “in
the sum of one thousand five hundred dollars each.” The
final action of the court was to issue bonds of five hundred
dollars.

In the Pickens County case the proposition was that the
bonds be in the sum of one thousand dollars each; but after
the election, with the consent of the company, it was ordered
by the court that one half the amount should be in the sum of
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two hundred and fifty dollars, and the other half one thousand
dollars each ; and the bonds actually put out were of these
denominations.

As to the Greene County case, it is apparent that there was
a clerical mistake, either in the proposal or the record, as to
the description of the bonds to be issued, and it is easy to see
that the intention was to have bonds of a thousand dollars
and five hundred dollars each; but in the Pickens County
case the proposition was distinctly that they should be for one
thousand dollars. This, howéver, we consider unimportant, for
sect. 11 expressly provides for bonds of such denomination as
the commissioners’ court and the company should agree on.
From this it is clear that the parties were not bound in this
particular by the sums specified in the proposal. They were
limited by the proposition as accepted in respect to the total
amount of the issue, but not the denomination. The bonds as
issued were of such denominations as the law allowed the
court and the company to agree on, and that, in our opinion,
is enough.

The only other assignments of error relate to the sufficiency
of the second and third pleas. As to these, it is sufficient to
say that we are entirely satisfied with the rulings below.
Bonds issued under the authority of a popular election cannot
be set aside simply because all that may have been said by
interested parties, in public speeches during the canvass which
preceded the election, does not turn out to be in every respect
true.

Judgment in each case affirmed.
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RECKNAGEL v». MURPHY.

Certain articles were imported by A. from Liverpool, Nov. 14, 1871, upon which
the collector of the port of New York exacted the duty of six cents per
pound, imposed by sect. 6 of the act of July 14, 1862 (12 S¢at. 547), upon
“argols or crude tartar.” A. claimed that they were “argols crule,” and, as
such, were, by sect. 22 of the act of July 14, 1870 (16 id. 266), exempt from
duty. A. paid the duty under protest, and brought suit against the collector
to recover it. The court instructed the jury that it was for them to deter-
mine from the evidence whether the argols in question were “argols crude,”
then known as such to commerce or to science, or whether they were argols
that were more or less refined. Held, that the instruction was proper, and
covered the entire ground of the controversy.

ErrOR to the Circuit Court of the United States for the
Southern District of New York.

This was a suit brought against Murphy, then collector of
customs at the port of New York, by Recknagel & Co., to
recover the amount of certain duties which they paid to him
under the following protest: —

“New Yorg, Dec. 27, 1871,
“Sir,— We protest against the assessment of duty at six cents
per Ib. upon the argols imported by us in the city of New York
from Liverpool, and entered for consumption Nov. 14, 1871, because
the act of July 14, 1862, sect. 5, as far as it relates to argols or crude
tartar, is repealed by the act of July 14, 1870, sect. 22. We pay
under duress to get our goods.

“ RecknaGeL & Co.
“CorLECTOR OF CUSTOMS,

“New York City.”

Judgment was rendered for the defendant. The plaintiffs
sued out this writ of error.

The facts are stated in the opinion of the court.

Mr. William J. Stanley and Mr. Stephen G. Clarke for the
plaintiffs in error.

Mr. Assistant Attorney- General Smith, contra.

Mg. JusticE SWAYNE delivered the opinion of the court.
The subject to which the controversy relates is an article
known in commerce as argols.
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Sect. 5 of the act of Congress of July 14, 1862 (12 Stat.
547), imposed upon ‘“argols or crude tartar” a duty of “six
cents per pound.”

Sect. 22 of the act of July 14, 1870 (16 Stat. 266), exempted
“argols crude ” wholly from duty, by putting the article in the
free list created by that act.

Both these acts were in force when the importations in ques-
tion were made.

The controversy between the parties therefore narrows itself
down to the question whether the argols of the plaintiffs upon
which the duties complained of were exacted and paid were
““argols crude” or not. If crude, they were not dutiable, and
the plaintiffs were entitled to recover ; otherwise, the defendant
was entitled to a verdict in his favor.

The subject was a proper one to be enlightened by evidence
and passed upon by the jury. Both were done, and a verdict
and judgment for the defendant was the result.

When wine ferments, certain deposits cling to the sides or
fall to the bottom of the casks. These deposits are mingled
with a variety of impurities, such as glucose, leaves, sticks and
partticles of dust, silicate and other like things. By washing in
cold water, these impurities are removed and the erude tartar
is left free from their presence. The effect of the cold water
is mechanical. When boiling water is applied sufficiently,
crystallization and re-crystallization take place, and the product
is the cream of tartar of medicine and commerce. There is re-
finement in the latter case, but no chemical change is wrought.
Argols are used also for making tartaric acid, Rochelle salts,
the preparation of tartrate of antimony, and potash called tar-
tar emetic, as a mordant in dyeing, and for other purposes.
Argols and crude tartar are synonyms. The phrases are used
convertibly by those who deal in the article.

The lexical definition of crude is: «In its natural state; not
cooked or prepared by fire or heat; undressed; not alteref%;
refined, or prepared for use by any artificial process; raw-
See Webster’s Dic.

Upon the trial the plaintiffs produced and identified samp%es
of argols of the several importations upon which the duties
were paid, and gave proof tending to support their case. The
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defendant then gave proof tending to maintain the claim of the
government. The testimony of the witnesses on both sides is
set out at length in the bill of exceptions. That paper then
proceeds : “ A large number of witnesses were called by the
defendant from the trade and from among the manufactures of
cream of tartar, and dealers and others, whose testimony tended
to prove that there was an article of commerce and importa-
tion unlike the plaintiffs’ samples which was in fact ¢ crude
argols ;* that the plaintiffs’ samples exhibited at the trial were
not ‘crude argols;’ that said samples differed from ¢crude
argols,” &c. . . . These witnesses also testified uniformly that
plaintiffs’ samples were refined argols, and in that there was a
difference between them and crude argols, &e. . . . Samples
of * crude argols’ were exhibited which differed as above stated
from those exhibited by the plaintiffs. Also, that there was a
difference between crude argols and the lees of wine, and that
all these differences were well understood by the trade and by
manufacturers.”

The court, after recapitulating with entire fairness the sub-
stance of the testimony, said to the jury: ¢ The only question
for you to determine is whether these argols were ¢ argols crude,’
those known to commerce as such or those known to science
as such, or whether they were argols that were more or less
refined.”

This instruction was clear and accurate, and it covered the
entire ground of the controversy. ~Nothing more was necessary
to be said. No amount of verbiage would have improved it.
The jury could have no difficulty in applying it intelligently to
the facts before them.

They knew from the evidence that if there were no substan-
fial change in the condition of the argols, as they were when
they came from the wine cask, they were crude. On the other
hand, if there were such change wrought by a process to which
the argols were subjected, they lost their identity, and took
their place in a new and different category. According to the
nomenclature of commerce, they ceased to be crude, and became
refined. They could not be both at the same time. The
measure of refinement was of no consequence, provided it was
sufficient to be material. The elaborate brief submitted for the




200 THE * CLARA.” [Sup. Ct.

government shows that, in the customs laws passcd from time
to time by Congress, exact analogies to the case in hand have
constantly occurred and are numerous. It is unnecessary par-
ticularly to advert to them.

In cases like this, the law recognizes the authority of those
engaged in commerce, and adopts, necessarily and as conclusive,
the meaning which they have given to- words and phrases em-
ployed in their daily business.

It is needless to notice specifically the several assignments of
error. They relate to the instruction given, and to several asked
by the counsel for the plaintiffs and refused by the court. As
regards the former, we have expressed our approval.

If the latter were in conflict with it, they were properly re-
fused for that reason.

Conceding that they were correct, the instruction given was
sufficient for the case. Nothing more could, therefore, be re-
quired of the court. National Bank v. Burkhardt, 100 U.S.
686.

Judgment affirmed.

TeE “ CLARA.”

A small schooner, having no watch on deck, was lying at anchor inside the Dela-
ware Breakwater in a very dark night, when vessels were constantly arriving
for shelter from an approaching storm. Among them was one well manned,
which, in proceeding to a proper anchorage, without any fault of either omis-
sion or commission on her part, collided with and sunk the schooner. If a
sufficient watch had been on the deck of the latter, the collision might have
been avoided. Held, that the vessel was not liable.

APPEAL from the Cireuit Court of the United States for the
Eastern District of New York.
The facts are stated in the opinion of the court.

Myr. Henry J. Scudder for the appellants.
Mr. Robert D. Benedict and Mr. E. L. Owen, contra.

MR. JUSTICE SWAYNE delivered the opinion of the court.
This is an appeal in admiralty. The case grew out of.a
collision between the schooners  Clara” and the «Julia
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Newell,” on the 25th of February, 1874, inside the Delaware
Breakwater. The owners of the latter vessel libelled the former.
The libel was dismissed below. Hence this appeal. The facts
were found by the Circuit Court pursuant to the act of Con-
gress of April 13, 1876, c¢. 77 (18 Stat. 315), which in this
respect is a re-enactment of the nineteenth section of the Judi-
ciary Act of 1789, ¢. 20. 1 Stau. 83.

The first-named act limits the power of this court upon
appeals in such cases “ to a determination of the questions of
law arising upon the record, and to such rulings of the Cir-
cuit Court, excepted to at the time, as may be presented by a
bill of exceptions.” Here there is no bill of exceptions. As
respects the facts, we cannot, under any circumstances, look
beyond the findings in the record. Z'he Abbotsford, 98 U. S.
440. The only question before us is as to the correctness of
the conclusion of law arrived at by the Circuit Court. That,
also, is set forth pursuant to the requirement of the act of 1876,
and follows in the record the findings of fact.

The facts as found are as follows : —

1st, The collision occurred inside of the Delaware Break-
water, and the ¢« Newell ” was thereby sunk. The ¢ Newell
was a small vessel of seventy-eight tons burden. In the after-
noon of the 23d of February, 1874, she anchored within the
breakwater for shelter from an approaching storm. The
“Clara,” being on a voyage from New York to Baltimore,
foreseeing the coming storm, bore away and also put into the
breakwater for safety. She arrived about five o’clock A.M. on
the 25th of February, 1874, and while proceeding to a proper
anchorage collided with the “ Newell.” There were then a
large number of vessels in the breakwater, and others were
constantly arriving.

2d, That at the time the  Clara” entered the breakwater
the night was cold and very dark, the moon having gone down
several hours before. That the  Julia Newell ” was improp-
fH‘ly 1ying without a watch on deck. That the storm was
Increasing, and set in about the time the ¢ Clara” came to
anchor, and was a very severe snow-storm.

3.d, If the ¢ Newell ” had had a sufficient watch on deck, the
accident might have been prevented.
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4th, The * Clara” was well manned, and had proper lights
and a proper lookout.

The conclusion of the court as to the law of the case is thus
expressed : —

The failure to keep a watch on the deck of the “Julia
Newell ” was the cause of the collision.

Looking at the case in the light of the findings of fact, no
fault whatsoever, of omission or commission, is imputable to
the « Clara.” It is true it was her duty, under the circum:
stances, to enter the breakwater and proceed to her anchorage
with the greatest care and circumspection. Culbertson v. Shau,
18 How. 584.

Whether there was any failure on her part to comply with
this requirement is not shown. But the maxim applies, quod
non apparet non est. The fact not appearing is presumed not
to exist. The libellants brought the case into court and thus
assumed the affirmative. The burden of proof rested primarily
upon them. If in this or in any other respect there was de
linquency on the part of the respondents, it was for the libel
lants to prove it. As the case is presented to us in the record,
the ¢ Clara ”” must be held entirely blameless.

Swuch is not the position of the “ Newell.” The findings as
to her put her deeply in the wrong. The night was dark.
The moon had gone down. The tempest had begun and afiE
increasing. A large number of vessels were already within
the breakwater, and others were constantly arriving.

This condition of things demanded the greatest vigilance on
the part of all concerned.

It was necessary to their safety. Life and property were
both at stake. The ¢ Newell ” had been at anchor more than
twenty-four hours, and the officers in charge of her had amp'le
time for thought and preparation. Yet it is found that anllfi
these perils she was “lying without a watch on deck,” and if
she had had “a sufficient watch > the collision that ensued
“might have been prevented.”

There is nothing in the record which mitigates in any degree
the severe condemnation which such recklessness invokes. Her
fault is without excuse.

The rules of law which apply in these cases are well settled
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Where the fault is wholly on one side, the party in fault
must bear his own loss, and compensate the other party, if
such party have sustained any damage. If neither be in fault,
neither is entitled to compensation from the other. If both
are in fault, the damages will be divided. 1 Parsons, Shipp.
& Adm. 525, 526 ; The Morning Light, 2 Wall. 550 ; Union
Steamship Co. v. New York § Virginia Steamship Co., 24 How.
307. :

The want of a proper watch is a fault of great weight.
1 Parsons, Shipp. & Adm. 576, 577 ; The Sapphire, 11 Wall.
164; The Indiana, Abb. Adm.330; The Mary 1. Wilde, Taney’s
Dec. 567 ; The Ferryboat Lydia, 4 Ben. 523. In a cause of col-
lision, the plaintiff, in order to recover entire damages, must
prove both care on his own part and want of it on the part of
the defendant. 1 Parsons, Shipp. & Adm. 529 and note 2.

This case falls clearly within the first of the categories above

stated.
Decree affirmed.

LoUuistANA ». NEW ORLEANS.

1. The obligation of contracts is impaired by such legislation as lessens the effi-
cacy of the remedy which the law in force at the time they were made
provided for enforcing them.

% A.recovered judgment, in 1874, against New Orleans, upon certain bonds issued
by the city in 1854, and sued out an execution, which was returned nulla
bona. The Act No. 5 of the legislature of Louisiana of 1870 requires that a
plaintiff, having an executory judgment against the city, must file a certified
copy thereof in the office of the controller, and imposes upon the latter the
duty of causing the same to be registered, and of issuing a warrant upon
the treasurer for the amount due thereon, without any specific appropriation
therefor, &. Held, that so much of said act as requires such filing and
registration before A. can procure a warrant in his favor for the amount
due, or resort to other means to enforce the payment thereof, does not
render less effective his pre-existing remedies, and is therefore not in con-
flict with the contract clause of the Constitution.

ERROR to the Supreme Court of the State of Louisiana.
Morris Ranger recovered, May 1, 1874, against the city of
New Orleans certain judgments. To enforce the collection
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of them, he instituted, June 21, 1879, this proceeding, in the
name of the State on his relation in the Third District Court
of the Parish of Orleans, for a peremptory mandamus to com
pel the mayor and administrators of the city to levy and collect
a special tax suflicient in amount to satisfy the judgments,

The following statement of facts signed by the attorneys for
the respective parties was filed : —

“1st, That the judgments which are made the basis of this
mandamus proceeding were rendered for the amounts — princi-
pal, interest, and costs — and at the dates stated in the petition,
and had for their basis bonds issued by the city of New Orleans
in 1854, to the New Orleans, Jackson, and Great Northern Rail-
road Company, and New Orleans, Opelousas, and Great Western
Railroad Company.

“2d, That writs of fieri facias were issued on said judg-
ments, and after demand made upon the city were returned
nulla bona, and that the city has no property liable to seizure
and sale.

“8d, That said judgments have never been registered in
accordance with the provisions of the act of 1870.

“It is further agreed that this statement of facts is made
in lieu of the note of evidence taken at the trial, which has
been mislaid.”

The remaining facts and the statute bearing upon the case
are set forth in the opinion of the court.

Mr. D. C. Labatt for the plaintiff in error.

MR. Jusrice FIELD delivered the opinion of the court.

This case comes here from the Supreme Court of Louisiana.
On the 1st of May, 1874, the relator recovered in one of the
courts of that State against the city of New Orleans, two judg-
ments, amounting in the aggregate to $170,000, besides costs.
Upon these judgments executions were issued and returned
unsatistied, after demand upon the officers of the city to point
out property belonging to it subject to seizure, to be levied
upon to satisfy the same. The relator thereupon presented 2
petition to the Third District Court of the Parish of Orleans,
setting forth these facts and averring that it was the duty of
the mayor and administrators of the city to provide for the pay-




Oct. 1880.] LouisiaNA v. NEW ORLEANS. 205

ment of the judgments by levying and collecting a tax for that
purpose ; but that they refused to do this; and that he was
unable to satisfy the judgments by the ordinary process of
execution. Ie therefore prayed for an order upon the mayor
and administrators to show cause why a writ of mandamus
should not issue to compel them to levy and collect a tax to
satisfy the judgments.

The order to show cause was granted, and upon its return
the respondents filed a peremptory exception to the relator’s
demand, denying that he was entitled to the relief prayed ; but
the District Court granted the writ. Its judgment was, on
appeal to the Supreme Court of the State, reversed and a de-
cree entered dismissing the petition. The case was then brought
here.

The city authorities resisted the demand of the relator for
the mandamus, on the ground that he had not registered his
judgments as required by the provisions of the act No. 5 of 1870.
That act divests the courts of the State of authority to allow
any summary process or mandamus against the officers of the
city of New Orleans to compel the issue and delivery of any
order or warrant for the payment of money, or to enforce the
payment of money claimed to be due from it to any person or
corporation ; and requires proceedings for the recovery of money
claimed to be owing by the city to be conducted in the ordinary
form of action against the corporation, and not against any
department, branch, or officer thereof. The act also provides
that no writ of execution or fieri facias shall issue against the
city, but that a final judgment against it, which has become
executory, shall have the effect of fixing the amount of the
pl.aintiﬁ’s demand, and that he may cause a certified copy of it,
with his petition and the defendant’s answer and the clerk’s
certificate that it has become executory, to be filed in the office
of the controller, and that thereupon it shall be the duty of
the controller or auditing officer to cause the same to be regis-
tered, and to issue a warrant upon the treasurer or disbursing
officer of the corporation for the amount due thereon, without
any specific appropriation therefor, provided there be sufficient
money in the treasury specially designated and set apart for
that purpose in the annual budget or detailed statement of
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items of liability and expenditure pursuant to the existing or
a subsequent law,

The act further provides that in case the amount of money
designated in the annual budget for the payment of judgments
against the city of New Orleans shall have been exhausted, the
common council shall have power, if they deem it proper, to
appropriate from the money set apart in the budget or annual
estimate for contingent expenses, a sufficient sum to pay the
same; but if no such appropriation be made, then that all
judgments shall be paid in the order in which they shall be
filed and registered in the office of the controller of the city
from the first money next annually set apart for that purpose.

The Supreme Court of the State, whilst observing that the
act might contain provisions which, if invoked, would be con-
sidered unconstitutional, held that, so far as it required the
registry of judgments before payment, it was valid; that this
requirement was a wise and useful provision, tending to restrain
and check the reckless levy of taxes, and affording in a compact
form a correct knowledge of the city's liabilities; that it was
made in the interest of economy and the orderly conduct of the
city’s affairs, and neither took away any pre-existing right nor
rendered less effective any pre-existing remedies, and that the
relator was, therefore, premature in his action; that he should
first register his judgments, and then, if payment was not made
or adequately provided for in the next levy, he might proceed
to enforce it.

The relator, on the other hand, assails the constitutionality
of the act in question, contending that it impairs the obligation
of his contracts with the city, the validity of which by the
judgments thereon is not open to question, in that it compels
him to do acts, preliminary to the payment of his judgmf‘ﬂ_ts’
not required when the contracts were made, and deprives bim
of his remedy by mandamus ; and cites numerous decisions of
this court, and of the State courts, upon the nature and extent
of the constitutional inhibition against the impairment of con-
tracts by State legislation. These decisions are familiar to US

The obligation of a contract, in the constitutional sense, 1S
the means provided by law by which it can be enforced, — by
which the parties can be obliged to perform it. Whatever
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legislation lessens the efficacy of these means impairs the obli-
gation. If it tend to postpone or retard the enforcement of
the contract, the obligation of the latter is to that extent
weakened. The Latin proverb, qui cito dat bis dat, — he who
gives quickly gives twice,— has its counterpart in a maxim
equally sound, — qué serius solvit, minus solvit, — he who pays
too late, pays less. Any authorization of the postponement cf
payment, or of means by which such postponement may be
effected, is in conflict with the constitutional inhibition. If,
therefore, we could see that such would be the effect of the
provision of the act of the State, No. 5 of 1870, requiring judg-
ments to be registered with the controller before they are paid,
we should not hesitate to declare the provision to be invalid.
But we are not able to see anything in the requiremént which
impedes the collection of the relator’s judgments, or prevents
his resort to other remedies, if their payment be not obtained.
The registry isa convenient means of informing the city author-
ities of the extent of the judgments, and that they have become
executory, to the end that proper steps may be taken for their
payment, It does not impair existing remedies.

We do not know, from anything in the record before us, that
there are any other judgments against the city of New Orleans
than the two obtained by the relator, or that the city is indebted
in any other sum; nor can we say that there are not ample
means already in the treasury of the city for their payment,
and that, upon their registry, a warrant for the amount will
not be at once issued and paid. If the money be already in
the treasury appropriated for their payment, or if provision be
made for the levy and collection of taxes sufficient to pay them,
it cannot be justly said that the relator is delayed in enforcing
them by being required to place a certified copy of the judg-
ments with the controller of the city before getting a warrant
ou its treasury for the amount due him. If such warrant, when
obtained, be not paid, or provision be not made for its payment
upon the meeting- of the city council, the relator can parsue
further remedies for the collection of his judgments.

Decree affirmed.
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SoLOMON v. ARTHUR.

Imported goods composed of cotton and silk, the latter being the component part
of chief value, were, by the act of June 30, 1864 (13 Stat. 202), subject to a
duty of fifty per cent ad valorem.

Er®rOR to the Circuit Court of the United States for the
Southern District of New York.

This was an action brought by Solomon Solomon and others,
constituting the firm of Solomon Brothers, against Arthur, the
collector of the port of New York. The following facts were
admitted upon the trial, it being agreed that neither party
should offer any evidence.

Plaintiffs are partners in business, and as such imported at
the port of New York, in December, 1878, and January, 1874,
certain goods manufactured of silk and cotton. The defendant
exacted upon them a duty of fifty per cent ad valorem, which
rate the plaintiffs paid under protest, the substantial part of
which 1is, that under existing laws the goods are only liable
to a duty of thirty-five per cent, because they are provided
for at that rate by sect. 22 of the act of March 2, 1861, and
sect. 18 of the act of July 14, 1862. This protest was followed
by an appeal to the Secretary of the Treasury, who affirmed
the decision of the collector. This suit was brought in due
time.

The goods were composed of silk and cotton, in varying
proportions, the warp being all cotton and the filling partly
silk. It is admitted by the plaintiffs, for the purpose of this
case, that silk was the component material of chief value. The
goods generally are known in trade and commerce as goods
made of mixed materials, but each kind thereof is also known
by its specific name. If* the plaintiffs are entitled to recoveh
judgment shall be rendered in their favor for the differenct
between thirty-five and fifty per cent, which amount is $461.75
gold, with $75.40 interest in currency.

The jury found a verdict for the defendant pursuant o the
instructions of the court, and the plaintiffs sued out ths
writ,
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My, Edwards Pierrepont and Mr. William Stanley for the
plaintiffs in error.

The duty was exacted under the last clause of sect. 8 of the
act of June 80, 1864, which imposes fifty per cent ad valo-
rem * on all manufactures of silk, or of which silk is the com-
ponent material of chief value, not otherwise provided for.”
13 Stat. 202, 210.

It is plain that the commercial designation of the goods in
question was, *goods made of mixed materials.” A commer-
cial designation is that * known in trade and commerce.”

The tariff acts recognize two species of dutiable goods, into
one of which silk must enter and be *the component part of
chief value,” and a totally distinet kind of ¢ mixed goods,”
into which silk may or may not enter in part, as the case
may be.

We invite attention to the act of Aug. 5, 1861, and the act
of March 2, 1861. Sect. 16 of the latter act prescribes: «“On
silk ribbons, galloons, braids, fringes, laces, tassels, buttons,
button cloths, trimmings, and on silk twist, twist composed
of mohair and silk, sewing-silk in the gum or purified, and
all other manufactures of silk or of which silk shall be the
component material of chief value, not otherwise provided for,
thirty per cent ad valorem.” 12 Stat. 186. Sect. 22 describes
the other kind, in these words: ¢ Manufactures, not other-
wise provided for, composed of mixed materials in part of
cotton, silk, wool or worsted, or flax.” Id. 192. Sect. 2 of the
act of August 5, which raises the duty on silk goods to forty
per cent, leaves that on “mixed goods” at thirty per cent.
The enumeration of the silk goods on which the duty was
raised to forty per cent is precisely the same, word for word,
as in the preceding act. Id. 298.

By sect. 13 of the act of July 14, 1862, the duty on “manu-
factures composed of mixed materials in part of cotton, silk,
wool, or worsted, hemp, jute, or flax,” was raised to thirty-five
per cent. Id. 557.

' No higher duty than thirty-five per cent had ever been
imposed by any statute upon this class of goods. And it is
here to be noted that the statute of 1862, which increased the

duty on “ manufactures composed of mixed materials,” did not
VOL. X11, . 14
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change the duty upon goods of which silk was the component
material of chief value.

The attempt is now made to strain the statute of 1864, re.
lating to silk goods, to cover *manufactures composed of
mixed materials,” into which silk may so enter as to form the
more costly part.

After enumerating some thirty silk manufactures, the sec-
tion ends in the words we have first quoted.

The class of goods “ known in trade and commerce as goods
made of mixed materials,” which are specifically named in the
other statutes, and upon which the duty was in 1861, thirty per
cent, and in 1862 thirty-five per cent, is nowhere alluded to in
this statute of 1864. Sect. 22 expressly provides *that the
duties upon all goods, wares, and merchandise imported from
foreign countries not provided for in this act shall be and re-
main as they were, according to existing laws prior to the 29th
of April 1864” (18 id. 216), and * that all acts and parts of
acts repugnant to the provisions of this act be, and the same
are hereby, repealed.”

Thus we find running through the statutes these two classes
of manufactures: those into which silk must enter; and the
“mixed manufactures,” into which silk might or might not
enter. It is an admitted fact that the goods in question are
generally known in trade and commerce as goods made of mixed
materials ; but inasmuch as *“silk was a component material of
chief value,” it is argued by the learned Assistant Attorney-
General that these ‘ mixed goods” must pay a duty of fifty
per cent, under the act of 1864, which relates to a totally dif-
ferent kind of goods.

Surely no such construction can fairly be given to the
acts, and such ruling would be quite out of harmony with
numerous decisions of this court. Arthur v. Zimmerman, 9
U. S. 124 Arthur v. Unkhart, id. 118 ; Arthwr v. Lahey, id.
112; Arthur v. Davies, id. 185; Arthur v. Homer, id. 137;
Reiche v. Smythe, 13 Wall. 162 ; Homer v. The Colicctor, 1 id.
486, and the long list of earlier cases on commercial desig-
nation.

Mr. Assistant Attorney-General Smith, contra.
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MR. JusTICE BRADLEY delivered the opinion of the court.

It is obvious that the goods in question came under the
designation of the last clause of sect. 8 of the act of June
80, 1864 (13 Stat. 210), which lays a duty “on all manufac-
tures of silk or of which silk is the component part of chief
value, not otherwise provided for, fifty per centum ad wvalo-
rem.” That duty was, therefore, properly assessed, unless the
articles imported were *otherwise provided for.” And that
is the question. The plaintiffs insisted then, and insist now
that a duty on these goods was *otherwise provided for”
by the acts of March 2, 1861, sect. 22, and July 14, 1862,
sect. 13, as “ manufactures composed of mixed materials, in
part of cotton, silk, wool or worsted, or flax,” on which a
duty of only thirty per cent was laid by the act of 1861,
and of five per cent additional by the act of 1862. 12 Stat.
192, 551.

Previous acts were not repealed in tofo by the act of June
80, 1864, but it was declared by sect. 22 that “all acts and
parts of acts repugnant to the provisions of this act be, and
the same are hereby, repealed,” with a proviso * that the du-
ties upon all goods, wares, and merchandise imported from
foreign countries, not provided for in this act, shall be and re-
main as they were, according to existing laws prior to 29th
April, 1864.”

The act of 1864 contained no separate provision for a duty
on goods composed of “mixed materials,” like that in the acts
of 1861 and 1862, on which the plaintiffs rely. They contend,
therefore, that those clauses still continued in force, and that
the goods imported by them were embraced therein, and were
not intended to be embraced in the general clause in the act
of 1864, under which the collector exacted the duty in ques-
tion. The plaintiffs insist that the term * mixed materials,”
or “ goods made of mixed materials,” is a specific and well-
known commercial designation or name, which by usage covers
the goods imported by them, and is not a descriptive phrase
used merely to designate any class of goods answering to the
deseription ; and, therefore, although they may be embraced in
ﬂle general description of the act of 1864, of goods ¢ in which
silk is the component part of chief value,” such a general de-
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scription is not sufficient to take them out of their places in
the previous acts where they are designated by name. It may
be conceded that if the goods in question had a specific name,
such as that applied to “reps,” “tapestry,” “galloons,” &,
and had been designated in the acts of 1861 and 1862 by such
specific name, the argument of the plaintiffs would be well
founded. It would be in accordance with the decision of this
court in Movius v. Arthur, 95 U. S. 144. But are the terms
relied on a name for goods? Are they not descriptive rather
than denominative ? We think it is very clear that they are
merely descriptive. It may be true, as stated in the agreed
case, that  such goods are generally known in trade and com-
merce as goods made of mixed materials;”’ but the case also
adds that “each kind thereof is also known by its specific
name.” The fact that certain goods belong to the class of
mixed goods, or of goods made of mixed materials, does not
stamp them with the name of mixed goods; for the same de
scription is applicable to many other kinds of goods, all having
different names. It is not their name: it is merely their
description.

Since, therefore, the designation in the act of 1861, of “man-
ufactures composed of mixed materials, in part of cotton, silk,”
&ec., is merely descriptive ; and since the designation in the
act of 1864, of “ manufactures of which silk is the component
part of chief value,” is also descriptive ; and since the goods in
question are confessedly embraced in both deseriptions; and
since the act of 1864 contains no provision relating to mixed
goods, like that in the acts of 1861 and 1862, and lays a duty of
fifty per cent ad valorem on goods in which silk is the compo-
nent part of chief value,“not otherwise provided for,” which
we have construed generally to mean ¢not otherwise provided
for in this act” (Sinythe v. Fiske, 28 Wall. 374), — it seems to
be almost a matter of demonstration that this was the duty
properly demandable on the goods.

It is observable that the description of ¢ manufactures made
of mixed materials, in part of cotton, silk, ”” &ec., is more gen-
eral than that of * manufactures of which silk is the component
part of chief value.” Logically, the two phrases standing to-
gether in the same act or system of laws would be related a¢
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follows : “ Gtoods made of mixed materials, cotton, silk, &e.,
shall pay a duty of thirty-five per cent; but if silk is the com-
ponent part of chief value, they shall pay a duty of fifty
per cent.”

It is suggested by the plaintiffs’ counsel that a counterpart
of the clause in the act of 1864, relating to goods in which
silkk is the component part of chief value, was contained in the
acts of March 2, 1861, and Aug. 5, 1861 ; and that if this
clause in these acts did not apply to the plaintiffs’ goods, the
like clause in the act of 1864 should not be construed to apply
to them ; and, to show that the said clause in the acts of 1861
did not apply to the goods, they refer to the fact that, prior
to the passing of the act of 1864, the goods now in question
were always assessed under the *mixed materials ”” clause, and
not under the “component material of chief value” clause.
We do not think that this argument can prevail. In the first
place, it does not appear by the record what the practice was
prior to 1864 ; and if it did appear as suggested, it is observ-
able that under the act of March 2, 1861, it was a matter of
indifference under which clause the goods should be assessed,
as the duties were the same under both; and, having com-
menced to assess the goods in one way under that act, the
practice may have been inadvertently continued. We think
the practice was at least questionable, if it obtained. At all
events, the true construction of the law in its ultimate form
is too obvious to admit of a reasonable doubt. The goods are
aptly described by the general clause in the act of 1864, and
are not otherwise provided for in that act, nor provided for by
name in any previous act. It follows that they are subject to
duty under the said general clause.

We have been unable to find anything in the clauses re-
ferred to, or in their collocation in the various acts, or in the
method of grouping or classification observed therein, that
would lead us to infer an intention to exclude the goods 1in
question from the operation of said general clause. It is some-
'tlmes the case, no doubt, that certain articles are so obviously
11.1tended to be included in a particular grouping or classifica-
tion, as to repel any suggestion that they are meant to be
embraced in a different part of the law, though literally appli-
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cable to them. But this cannot be said in the case before us,
The goods in question have no such inseparable relation to one
form of description exclusive of the other; nor are they so
clearly intended to be embraced in any particular grouping or
classification, as to repel or prevent the application to them
of the clause under which they were assessed.

Judgment affirmed.

THE ¢ BENEFACTOR.”

1. At about ten o’clock in the forenoon, when the weather was clear and fine, a
steamship and a schooner were on the ocean. The schooner, having seen
the steamship when six or seven miles away, kept steadily on her course.
The steamer saw the schooner when three miles off, and from that time
until a collision between them occurred both vessels were sailing on courses
which crossed each other, so as to involve risk of collision. Held, ihat
under the circumstances it was the duty of the steamship to keep out of
the way of the schooner, and the latter having held her course, the former
is liable for the damages occasioned by the collision.

2. The ruling in The Abbotsford (98 U. S. 440), that under the act of Feb. 16,
1875 (18 Stat. 315), the finding of facts by the Circuit Court in admiralty
cases is conclusive, and that only rulings upon questions of law can be
reviewed by bill of exceptions, reaffirmed.

APPEAL from the Circuit Court of the United States for the
Eastern Distriet of New York.

This is a libel filed in the District Court of the United States
for the Eastern District of New York by William H. Mount and
others against the steamship «Benefactor,” to recover damages
arising from a collision between that vessel and the schooner
¢ Susan Wright.”

The District Court found in favor of the libellants, and from
its decree the claimants of the * Benefactor ” appealed to the
Circuit Court. The latter court found, —

1. That the collision took place a little after ten o’clock in
the forenoon of the twenty-sixth day of February, 1875, off
Squan Beach, New Jersey, and about three miles distant there-
from.

2. That the weather at and prior to the time of the collision
was fine and clear, the wind about west-northwest, and strong;
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the steamship was bound from New York to Wilmington, and
the schooner bound from Matanzas to New York.

3. That the steamship was observed by those in charge of
the schooner when six or seven miles distant therefrom, and
from twenty to thirty minutes before the collision. At that
time the steamship bore a point or two off the starboard bow
of the schooner. The schooner was close-hauled, sailing on a
course about north by west, at the rate of about eight miles an
hour. The steamship was proceeding on a course about south-
southwest at the rate of about ten miles an hour, with her sails
set, and the wind free, and making much lee-way.

4. That at this time the courses of the two vessels were such
as to cross each other, if continued, and such as to bring the
two vessels either together or into close proximity to each other,
and the two vessels were proceeding in such directions as to
involve risk of collision.

5. That on the windward side of the two vessels, and about
three miles distant therefrom, was the New Jersey shore, trend-
ing at that point about north by east and south by west, and
on the leeward side was the open ocean, without any obstruc-
tion to safe navigation. There was nothing to prevent the
steamship from seasonably changing her course so as to pass
either to windward or to leeward of the schooner and give her
a wide berth.

6. That from the time when the steamship was observed,
as above stated, she was watched by those in charge of the
schooner, and the schooner was kept close-hauled upon her
course. The steamship was also kept upon her course, without
slacking speed or stopping, until the vessels were only a few
lengths apart and a collision was imminent, when the peak of
her mainsail was lowered, her engines slowed and stopped, and
an effort made to pass to leeward of the schooner, but without
suceess.

7. That after the steamship was within a few lengths of the
schooner, and a collision was imminent, the captain of the
lSehooner attempted to avoid the impending collision or lessen
its force by porting the helm of the schooner; but, after putting
the schooner’s wheel only about two spokes to port, he was
driven away therefrom by the nearer and dangerous approach
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of the steamship, which struck the schooner on her starboard
quarter, in consequence of which the schooner sank almost
immediately, with her valuable cargo.

8. That the schooner kept her course until the steamship
was in close proximity and the collision was imminent, and if
there was any change in the schooner’s course after that, and
before the collision actually took place, it was very slight;
had no effect in producing the collision, and was made in
extremas.

9. That at the time of the collision the schooner was of the
value of $17,850, the cargo was of the value of $35,046.58;
and both the vessel and cargo, by reason of the collision,
became a total loss. The amount of damage sustained by
William H. Mount, by reason of loss of and injury to his per-
sonal effects by the collision was $1,283.85. The net freight
lost by reason of the collision was $1,928.14. The amount of
damages sustained by the other libellants, by reason of the
loss of and injury to their personal effects by the collision,
was $591.15.

The court concluded as matters of law, —

1. Upon the steamship and schooner discovering each other
proceeding in such directions as to involve risk of collision, as
stated in the foregoing findings of fact, it was the right and
duty of the schooner to keep her course, and the duty of the
steamship to keep out of the way of the schooner; and the
steamship was in fault in failing to perform that duty.

2. It was also the duty of the steamship, under the circum-
stances stated, to pursue a course which should not needlessly
put the schooner in imminent peril; and the steamship was in
fault in failing to perform that duty.

8. It was the duty of the steamship, before the time when
she did so, to slacken her speed or stop; and the steamship was
in fault in failing to perform that duty.

4. If, when a collision had become imminent by reason of
the fault of the steamship, any error was committed in ¢z
tremis by those in charge of the schooner, the schooner is 1ot
responsible therefor.

5. The steamship had no right, under the circumstances
stated, needlessly to place herself in such close proximity @
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the schooner that the error of a moment would bring destruc-
tion.

6. The collision was occasioned by the fault of the steam-
ship, and the steamship should be condemned therefor.

7. The decree of the District Court was right, and should be
affirmed with costs.

The claimants of the ¢ Benefactor ” thereupon appealed here.

Mr. Cornelius Van Santvoord for the appellants.
The court declined to hear counsel for the appellees.

Mr. CHIEF JUSTICE WAITE delivered the opinion of the
court,

Upon the facts as found the judgment below was clearly
right. The vessels were on the ocean, and there was nothing
to interfere with their navigation. The weather was clear and
fine, and the time about ten o’clock in the forenoon. The
schooner saw the steamer when six or seven miles away, and
from that time steadily kept her course until the collision was
imminent. 'While there is no special finding that the steamer
saw the schooner, it would have been a gross fault on her part
if she did not ; and both in the answer and in the requests for
finding presented to the court below it is stated that the
schooner was seen when three miles off. From that time until
the collision the vessels were sailing on courses which crossed
each other, so as to involve a risk of collision. Under these
circumstances it was the imperative duty of the steamer to
keep out of the way, and of the schooner not to embarrass the
steamer by any change of course. The schooner, mindful of
her duty, did hold her course, but the steamer did not avoid
a collision.

The theory of the steamer seems to have been that, as the
schooner was bound for New York, she should have steered
more to the eastward than she did, and that the steamer had the
right to assume she would do so, and act accordingly. This is
clearly wrong. The steamer was bound to govern herself by
what the schooner actually did, not by what might have been
done. When more than six miles from the steamer, and from
twenty to thirty minutes before the collision, the schooner was
close-hauled, and on a course which she held steadily all the
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time. At that distance from the steamer she had the right to
choose her own way of getting to her port of destination, and

“the steamer could not require her to change it. As the re-
sponsibility of avoiding the collision was on the steamer, it was
a fault in her to get so close that a slight change in the course
of the schooner, in the midst of what seemed to be imminent
peril, would bring the vessels together. Tt is clear to us that
those on board the steamer were deceived as to the movements
of the schooner by the leeway they themselves were making,
and that they expected to pass to the windward, when they
should have shaped their course to go to the leeward.

The only remaining questions are those which arise on the
bill of exceptions. In The Abbotsford (98 U. S. 440), we
decided that on an appeal in this class of cases we could only
pass on such rulings of the court below as might properly be
put into a bill of exceptions on the trial of an action at law,
and that the findings of fact sent up with the record were con-
clusive here. If there are errors in these findings, they can
only be corrected at the proper time and in the proper way by
the court below. We are no longer required to weigh evi
dence. On an appeal, the findings have all the effect of the
verdict of a jury in actions at law. This must be accepted a3
our final conclusion as to the effect of the act of 1875 (18 Stat.
8156) in this particular.

The bill of exceptions in this case contains all the evidence,
and a request made of the court by the appellant to find the
facts in a certain way. From this request it appears that the
only material controversy about the facts was as to whether
the schooner negligently changed her course so as to cross the
bows of the steamer and bring on the collision. The courh
after considering the evidence, which was to some extent con-
flicting, found that she did not. This disposed of the case, and
is conclusive on us. All the exceptions taken have their fOfln'
dation in this finding, and relate to questions of law which
would have arisen if that had been the other way. AS_ we
cannot disturb the finding, we cannot consider the exceptions
It follows that the judgm‘ent must be affirmed, and it is cor

sequently et
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HEeNTIG v. PAGE.

The Circuit Court in a foreclosure suit appointed a receiver of the rents and
profits of the mortgaged land, and ordered that all persons who had come
into the possession thereof pendente lite should surrender it to him on his
demand. On their refusal to do so, a writ was issued commanding the
marshal to eject them. They thereupon addressed a petition to one of the
judges, praying that the writ be revoked by the court. Held, that an appeal
does not lie from his order at chambers, denying the petition.

ArpEAL from the Circuit Court of the United States for the
District of Kansas.
The facts are stated in the opinion of the court.

Mr. C. A. Sperry for the appellant.
Mr. G. C. Clemens, contra.

MRr. CHIEF JusTICE WAITE delivered the opinion of the
court.

On the twenty-sixth day of October, 1877, Mary A. Smith,
administratrix de bonis mon of Julia C. Wright, filed her bill
in the Circuit Conrt for the District of Kansas, against Daniel
M. Adams and others, to foreclose a mortgage made by Adams
and wife on certain lands in Shawnee County, Kansas. On
the 3d of September, 1878, the lands covered by the mortgage
were sold by the treasurer of the county to the appellant for
$64.92, being the full amount of tax, penalty, and charges due
on them for the year 1877. At the time of the sale there was
delivered to the purchaser a certificate, which set forth the
sale, und stated that she would be entitled to a deed for
the lands on the 4th of September, 1881, unless they should
b.e redeemed prior to that time, in accordance with the provi-
sions of law. On the 8th of February, 1879, Hentig, the pur-
chaser, leased the premises to C. E. and W. K. Gillan for one
year from the 1st of March, 1879, at a rent of $200, and put
them in possession. The certificate of tax sale was recorded
Nov. 18, 1878, and the taxes of 1879, amounting to $67.80,
Were paid by Hentig, March 10, 1879.

On the 4th of June, 1879, the court having become satisfied
that the property was an inadequate security for the mortgage
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debt, and that Adams, the debtor, was insolvent, appointed H.
J. Page receiver of the rents and profits of the property, and
ordered that “all persons in possession of such premises,
whether parties to this cause, tenants under any of them, or
persons who have come into possession pending these proceed-
ings,” yield up possession to the receiver on demand. On the
10th of July the receiver reported to the court that he found
the Gillans in possession, who refused to surrender, claiming
that they held under a lease from Hentig, and had paid $150
of their rent, and that the remainder, being only $50, was not
due. The court thereupon issued to the marshal a writ of
assistance, directing him to eject from the premises the persons
described in the original order appointing the receiver, and to
put the latter in possession. On the 12th of July, an order in
the suit was entered in the order-book, directing the complain-
ant and receiver to show cause before the district judge, at his
chambers, on the 18th, why the writ of assistance should not
be revoked, and directing that in the mean time nothing be
done under the writ. At the time named the appellant was
permitted to file in the suit what was denominated a substi-
tuted petition. This petition was addressed to the * Hon. C.
G. Foster, one of the judges of the court,” and set forth the
claim of the appellant under the tax title with the lease to the
Gillans, and concluded as follows : ¢ Wherefore your petitioners
pray that the said marshal may be enjoined from further pro-
ceeding in the execution of such writ, and that upon the hear-
ing said writ may be revoked by an order of this court, and
that your petitioner may have such other and further relief as
to equity may seem meet. And as in duty bound will ever
pray,” &c. This petition was thereupon heard, and an order
entered in the order-book as follows: —

“Mary A. SmitH, Adm’r’x, &c., Compl’t,)
V8. > 2055.
Danizn M. Apawms et al., Def’ts.

« At CuaMBERS, July 18, 1879.

« Now comes the complainant and receiver, H. J. Page, by G.
C. Clemens, their solicitors, and A. J. Hentig, by Hentig & Sperry,
her solicitors, and thereupon came on to be heard the matter of
the petition of A. J. Hentig to enjoin the marshal from further
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proceeding in the execution of the writ of assistance issued herein
to put said receiver into possession of the property described
in the bill of complaint and decree herein, and to revoke said
writ, and was argued by counsel; on consideration whereof it
is now here ordered that said petition be and is overruled and
denied.

«From this order and ruling said A. J. Hentig prays an appeal
to the Supreme Court of the United States, which is allowed, and
the bond in appeal fixed at $300, to act as a supersedeas.”

On the 22d of July the required bond was given and the
appeal perfected. The case has been submitted under the
twentieth rule, but the submission was accompanied by a mo-
tion of the appellee to dismiss for want of jurisdiction.

We think the motion to dismiss must be granted. The
order appealed from is not a final decree in a ¢ case of equity.”
The petition on which the order was made was in reality
nothing more than a motion in the original suit by the appel
lant, with leave of the court, for a recall of the writ of assist-
ance. It certainly is not a bill in equity, for it names no
parties defendant and prays no process. It is addressed to one
of the judges of the court, and not to the judges or to the
court; and the appellees were brought in on a rule to show
cause in the pending suit, and not by an original writ, Al-
though the judge in rendering his decision gave as a reason for
refusing to grant the petition that the tax certificate alone,
before the expiration of the time of redemption, vested no
title in the purchaser, the order as made settled no such ques-
tion. The effect of what was done was simply to leave the
writ of assistance in force. The rights of the parties were not
changed in any particular. The appellant was still no party
to the suit, and she could resist the writ as well after the
order as before. She did not by her petition submit herself
tf) the jurisdiction of the court in the cause. Her applica«
tion was in the nature of a suggestion to the court that the
writ had been improvidently issued, and, therefore, should be
w‘ithdrawn. She has still all the legal and equitable reme-
dle's to enforce her original rights that she ever had. If the
Wit would not justify the marshal in putting her tenants
out of possession when it was issued, it will not now. If she
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could by a suit in equity enjoin the execution of the writ
against her tenants before her motion was made, she could
afterwards.

It follows that the appeal must be dismissed ; and it is

So ordered.

GoODYEAR DENTAL VULCANITE COMPANY 2. DAVIS.

1. The invention for which reissued letters-patent No. 1904, dated March 21,
1865, were granted to the Goodyear Dental Vulcanite Company was a set
of artificial teeth, as a new article of manufacture, consisting of a plate of
hard rubber with teeth, or teeth and gums, secured thereto in the manner
described in the specification, by embedding the teeth and pins in a vulcan-
izable compound, so that it shall surround them while it is in a soft state,
before it is vulcanized, and so that when it has been vulcanized the teeth
are firmly and inseparably secured in the vulcanite, and a tight joint is
effected between them, the whole constituting but one piece. Held, that
the invention being a product or manufacture made in a defined manner,
and not the product alone, separated from the process by which it is created,
the process is as much a part of the invention as is the material of which
the plate or product is composed.

2. Those letters are not infringed otherwise than by using the material and the
process or their equivalents. A plate made of celluloid is not, therefore,
an infringement, as celluloid is not an equivalent for hard rubber, and in
preparing it for that purpose the process, which is inseparable from the
invention, cannot be employed.

APPEAL from the Circuit Court of the United States for the
District of Massachusetts.

This was a bill in equity brought by the Goodyear Dental
Vuleanite Company against Charles G. Davis, alleging his in-
fringement of reissued letters-patent No. 1904, dated March 21,
1865, and granted to the complainant, as assignee of John A.
Cummings, for an improvement in artificial gums and plates.

The bill was, on a final hearing upon the pleadings and
proofs, dismissed. The complainant appealed here.

The facts are fully stated in the opinion of the court.

The case was argued by My, William Henry Clifford and Mr.
Benjamin F. Lee for the appellant, and by Mr. Henry Bald-
win, Jr., and Mr. William D. Shipman, for the appellee.
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Mr. JusticE STRONG delivered the opinion of the court.

The invention described in the Cummings reissue patent is
claimed in the words following: *¢ The plate of hard rubber or
vulcanite, or its equivalent, for holding artificial teeth, or teeth
and gums, substantially as described.” The claim cannot be
understood without reference to the details given in the specifi-
cation. In that it is said to consist ¢ in forming the plate to
which the teeth, or teeth and gums, are attached, of hard rub-
ber, or ¢ vulcanite,” so called, —an elastic material possessing
and retaining in use sufficient rigidity for the purpose of masti-
cation, and, at the same time, being pliable enough to yield a
little to the motions of the mouth.” The mode of ¢ forming ™
the plate is then minutely described. The earlier steps of the
process need not be particularly noticed. They relate to the
formation of a plaster mould, fitted to the corresponding part of
the mouth, with the artificial teeth adhering in the mould in
exactly the relative position they are to occupy in the hard-
rubber plate. The specification then proceeds as follows:
“The teeth are provided with pins projecting therefrom in
such a manner that the rubber which is to constitute the plate
will close around them, and by means of them hold or secure
the teeth permanently in position. The plaster mould, with
the teeth adhering therein, as just described, is now filled with
soft rubber, a little at a time, pressed in with the finger, or in
any other convenient way; and care is to be taken that the
rubber is made to completely fit into the cavities and around
the protuberances, including the pins, and is filled in to the
thickness or depth desired to form the plate.” I then” (says
the patentee) ¢lock the rubber plate in position by shutting
fhe other half of the plaster mould over it, to insure its retain-
Ing its exact form while warming, and then heat or bake it in
an oven, or in any other suitable way. The soft rubber or gum
50 inserted into the mould is to.be compounded with sulphur,
rubber, &e., in the manner preseribed in the patent of Nelson
Goodyear, dated May 6, aA.p. 1851, for making hard rubber,
%md is to be subjected to sufficient heat to vulcanize or harden
I, substantially as directed in that patent. It is also to be
colored in imitation of the natural gums, by mixing it with
vermillion, or other suitable coloring matter, while in the soft
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state. After the plate has been heated sufficiently to harden
it, or convert it into hard rubber, or ¢ vulcanite,” so called, the
mould is removed, and the plate is polished ready for use.”

Such is the description, both of the material of which the
plate is formed and of the method or process by which it is
made.

We had occasion in Smith v. Goodyear Dental Vulcanite
Company et al. (93 U. S. 486) to construe this patent, and
determine what the invention claimed and patented really was.
We held it to be “a set of artificial teeth, as a new article of
manufacture, consisting of a plate of hard rubber with teeth, or
teeth and gums secured thereto in the manner described in the
specification, by embedding the teeth and pins in a vulcanizable
compound, so that it shall surround them, while it is in a soft
state, before it is vulcanized, and so that, when it has been vul-
canized, the teeth are firmly and inseparably secured in the
vulecanite, and a tight joint is effected between them, the whole
constituting but one piece.” We said, “ The invention is a
product or manufacture made in a defined manner. It is not
a product alone, separated from the process by which it is
created.” The process detailed in the description antecedent
to the claim, and referred to thereby, is as much a part of the
invention as are the materials of which the plate or product is
composed. Both are necessary elements of it. Hence, to con-
stitute an infringement of the patent, both the material of
which the dental plate is made, or its equivalent, and the pro-
cess of constructing the plate, or a process equivalent thereto,
must be employed. It is, therefore, essential to a correct
determination of this case to consider what was the material
made by the patentee an element of his invention, and what
can be considered an equivalent therefor.

It is impossible to read the specification of the original patent,
or that of the reissue, upon which this suit is founded. without
the conviction that the patentee had in mind primarily a single
substance for his material, and that one of a peculiar character,
itself a compound discovered and patented not long befqre-
Thus, in the original, which was loosely drawn, the invention
was said to consist * in forming the plate and gums, to which
the teeth are attached, of rubber, or some other elastic mate:
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rial, so indurated as to be rigid enough for the purpose of mas-
tication, and pliable enough to yield a little to the motions of
the mouth, and in one piece, the teeth being embedded in the
elastic material while the said material is in a soft condition,
and then baked, with the gums and plate, so that the teeth,
gums, and plate will all be connected, forming, as it were, one
piece.” And again, *“the plate and gums are formed of one
piece, and of rubber, or of rubber and the compounds com-
monly employed therewith, or of gutta-percha, or, in fact, of
any elastic substance which can be reduced to a soft condition,
and then vuleanized, or hardened sufficiently to answer the pur-
pose. The rubber or other material used is first moulded to fit
the shape of the mouth, and the gums formed, and while soft
and pliable the teeth are embedded in the gums. . . . The
teeth, gums, and plate, being thus connected, are then baked
until the elastic material becomes sufficiently vulcanized, when
the process is completed.” The claim also expressed the same
thought. It was ¢ forming the plate and gums in which the
teeth are inserted, in one piece, of hard rubber or vulcanite, z.e.
an elastic material which can be hardened sufficiently for mas-
tication, and retain a portion of its elasticity, so as to yield a
little to the motion of the mouth, as herein set forth, and for
the purposes specified.” Though the specification spoke of
rubber, or of rubber and its compounds commonly employed
therewith, or of gutta-percha, or of any elastic substance that
can be reduced to a soft condition and then vulcanized, or
hardened sufficiently to answer the purpose, it is evident that
only such substances were intended as are either soft in their
natural condition, and enpable of vulcanization, or if hard natu-
rally, and reduced to a soft state, were then capable of being
vuleanized or hardened by baking. The description implies
an exclusion of all substances which have not such capabilities.
If not, then gold plates would have been within the patent, if
the material only be considered, for gold is elastic when in thin
p]ates. It is capable of being reduced to a soft condition, and
1t hardens by cooling; but it does not harden by heat or bak-
Ing, nor is it capable of vulcanization.

If, now, we turn to the specification and claim of the re-

1ssued patent (which, of course, cannot be more comprehensive
VOL. XII. 16
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than the original), it will be found that the material is still
more distinctly and exclusively pointed out. The material is,
so far as possible, restricted to a substance either vuleanized or
capable of vuleanization. There the invention is said to con-
sist “in forming the plate to which the teeth, or teeth and
gums, are attached, of hard rubber or vuleanite, so called, an
elastic material,” of wcertain capabilities mentioned. Not an
intimation is given that any other substance than hard rubber,
or its synonym, vulcanite, would meet the requirements of the
invention. Throughout the specification the patentee speaks
again and again of his invention as a hard-rubber plate, and he
describes minutely the process or mode of making it. After
having mentioned the arrangement of the teeth in a mould, he
says: “ The plaster mould, with the teeth adhering therein, is
now filled with soft rubber, a little at a time, pressed in with
the finger, or in any other convenient way,” &ec. I then lock
the rubber plate in position by shutting the other half of the
plaster mould over it, to insure its retaining its exact form
while warming, and then heat or bake it in an oven, or in any
other suitable way. The soft rubber, or gum, so inserted in
the mould, is to be compounded with sulphur, rubber, &c., in
the manner prescribed in the patent of Nelson Goodyear, dated
May 6, A.p. 1851, for making hard rubber, and is to be sub-
jected to sufficient heat to vuleanize or harden it, substantially
as directed in that patent.” Thus it appears that, whatever
the material used in the construction, a dental plate, according
to the patent, was required to undergo a process of vulcaniza-
tion in the manufacture, and to be made what it is, whether
denominated rubber, hard rubber, vulcanite, or other elastic
material, by that process. Every substance not capable of vul-
canization by that process was, therefore, necessarily excluded
from the reach of the patentee’s invention. Nothing could
more plainly show that a dental plate made of any other mate-
rial than a compound, vulecanized according to Nelson Good-
year’s process, was not intended by the patentee and by the
Patent Office to be covered by the patent. By Goodyear's
patent caoutchoue, or soft rubber, is converted into hard rub-
ber ; that is, vulcanized, by mixing sulphur with it in about
the proportions of from four ounces to a half pound of the
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former to a pound of the rubber, and then heating the com-
pound during a period of from three to six hours, to the
temperature of from two hundred and sixty to two hundred
and seventy-five degrees of Fahrenheit. The use of that pro-
cess was made indispensable to the invention, and its product
was the material of which the patented plate is constructed. If,
when the patent was granted, there were known substances,
other than rubber or caoutchoue, gutta-percha, or gums, that
could be vulcanized by the Goodyear process, and converted
from a soft into a hard, elastic material, any use of that mate-
rial for a dental plate might have been an equivalent for the
Cummings material, and an infringement of his patent.

This construction of the patent is confirmed by the avowed
understanding of the patentee, expressed by him, or on his
half, when his application for the original patent was pending.
We do not mean to be understood as asserting that any corre-
spondence between the applicant for a patent and the Commis-
sioner of Patents can be allowed to enlarge, diminish, or vary
the language of a patent afterwards issued. Undoubtedly a
patent, like any other written instrument, is to be interpreted
by its own terms. But when a patent bears on its face a
particular construction, inasmuch as the specification and claim
are in the words of the patentee, it is reasonable to hold that
such a construction may be confirmed by what the patentee
said when he was making his application. The understanding
of a party to a contract has always been regarded as of some
Importance in its interpretation.

In his letter to the commissioner, under date of July 30,
1855, written by his attorney, after striking out all reference to
gutta-percha, he said: “I beg the office not to consider that be-
cause gutta-percha has been used heretofore with artificial teeth,
Mr. Cummings’s invention is, therefore, the mere substitution
f)f one substance for another and a similar one. The vulcan-
lzing process makes all the difference, and changes the article
of manufacture entirely.” So in his letter of the same date
he amended his specification so as to make it read: *I do not
claim the use of gutta-percha, or of any material which is merely
rendered plastic by heat and hardened by cooling, in the manu-
facture of sets of artificial teeth; but what I do claim as my
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invention, and desire to have secured to me by letters-patent,
is the improvement in the manufacture of sets of mineral or
other artificial teeth, which consists in combining them with
a rubber plate and gums, which (after the insertion of the
teeth) are vulcanized by Goodyear’s process, or any other
process.” « .,

On a renewed application, Dr. Cummings was informed that
the office would not object to the admission of a claim limited
to the use of vulcanite or hard rubber. In response to this
i he amended his claim by inserting the word ¢ hard” before
! “rubber,” and also by striking out the word ¢ other” before
the words ¢ elastic material,” in the claim as previously made,
and substituting therefor the words ¢ vuleanite, . e. an,” so as
to make it read, ¢ forming the plate and gums in which the
teeth are inserted in one piece of hard rubber, or vulcanite,
i.e. an elastic material.” Thus the patent was granted. In
view of this there can be no doubt of what Cummings under-
stood he had patented, and that both he and the commissioner
regarded the patent to be for a manufacture made exclusively
of vulcanites by the detailed process. We think this, to some
extent, at least, tends to confirm the conclusions at which we
have arrived in interpreting the patent by its own language.
Indeed, we have heretofore expressed doubts whether reissued
letters-patent can be sustained in any case where they contain
claims that have once been formally disclaimed by the pat-
entee, or rejected with his acquiescence, and he has consented
to such rejection in order to obtain his letters-patent. Leg-
gett v. Avery, 101 U. S. 256. If these doubts be well founded,
and the claim of the reissued letters now before us be, what
these complainants insist it is, a claim for the use of any other
material than vulcanite, or, some substance capable of vulcan-
ization, another question might arise respecting the validity of
the reissue.

We have extended our remarks sufficiently upon this branch
of the case. It remains to inquire whether the manufacture,
i by the defendant, of dental plates, out of the material known
1 as celluloid, or solid collodion, is an infringement of the Cum-
mings reissue. We think it is not.
| Celluloid is a substance of a comparatively recent discovery:




Oct. 1880.] GoopYEAR DENTAL VuLcaniTE Co. v. Davis. 229

Whether it was known at the time Cummings made his inven-
tion, or even at the time when his original patent was granted,
we do not care now to inquire. It is sufficient for this case
that we consider what it is. It is a compound of vegetable
fibre, cellulose, or gun-cotton. Undoubtedly it can be em-
ployed for manufacturing dental plates, and as a base for arti-
ficial teeth. Such a plate may have the fineness, lightness,
and elasticity of a plate made of hard rubber by the Cum-
mings process; but it is a substance very different from hard
rubber, and it is incapable of the same manipulation. It is
not vulcanite, and neither it nor its ingredients are capable
of being vulcanized. It contains no sulphur or rubber. None
of its constituents are vulcanizing agents. Camphor does not
perform the function of sulphur. Under the action of heat
its tendency is to soften the compounded mass rather than to
harden it, as sulphur does rubber. When the ingredients of
celluloid are compounded the product is hard, unlike caout-
choue, or gums generally, and heat softens rather than hardens
it.  When employed in manufacturing dental plates, the pro-
cess is wholly unlike that employed in making hard rubber or
vulcanite plates. It is put into a mould, it is true, such as was
known and in use before the Cummings invention, but it is
put in in a hard state, in its natural condition, and not soft or
plastic, and capable of being pressed around the teeth. The
mould cannot be closed until heat is applied. When that is
applied the jaws of the mould are gradually screwed together
as the celluloid softens, and when the ja\irs come together the
plate is completed. The process requires pressure in addition
to heat in order to reduce the plate to shape, and compress
it around the teeth. There is no heating for hours, as is neces-
sary in the vuleanizing process. The work is done in a few
minutes. When allowed to cool, it i% the same hard and bony
substance it was before its manipulation, and in this respect
also it is unlike vulcanite. It is obvious from all this that
?1either in the nature of the material of which it is made, nor
n the process of manufacture, which is an essential part, of
the Cummings invention, as we have seen, is the celluloid plate
substantia,l]y the same as one made of hard rubber.

Nor is celluloid an equivalent for hard rubber, for the rea-
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sons already suggested, that it is not capable of vulcanization,
and that it cannot be made into a plate by the process pre.
scribed by Cummings. It may be conceded the patentee is
protected against equivalents for any part of his invention.
He would be, whether he had claimed them eor not. But when
a product arrived at by eertain defined stages or processes is
patented, only those things can be considered equivalents for
the elements of the manufacture which perform the same
function in substantially the same way. The same result may
be reached by different processes, each of them patentable, and
one process is not infringed by the use of any number of its
stages less than all of them.

In view of these considerations, we are constrained to rule
that a celluloid dental plate is not an infringement of the
Cummings patent. Celluloid is not an equivalent for the mate-
rial which the patent makes essential to the invention, and in
the use of it for a dental plate, the process which is insepara-
ble from the invention is not, and cannot be, employed.

Decree affirmed.

GARNEAU v. DOZIER.

1. Ball v. Langles (supra, p. 128) reaffirmed.

2. Reissued letters-patent No. 6397, granted April 20, 1875, to Duncan McKenzie
for a new and useful improvement in baker’s ovens, must,in view of the
state of the art at the time the original letters were granted, be so construed
as to limit the element of the combination which relates to the communica-
tion between the furnace or fireplace and the interior of the oven, to the
peculiar structural arrangement, whereby the products of combustion are
admitted into the baking-chamber through openings in the arch or top of
the furnace, and through the floor of the oven that separates it from the
fire-chamber along the flues extending rearward from the furnace to the
back part of the oven.

8. There is, therefore, no infringement of the reissued letters where the bottom
of the baking-chamber is not separated by any partition or diaphragm from
the fire-chamber or furnace, and there are no flues to conduct the generated
heat into the chamber.

APPEAL from the Circuit Court of the United States for
the Eastern Distriet of Missouri.
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Joseph Garneau brought his bill of complaint against James
Dozier and others. It is founded upon two letters-patent,
the first being a reissue granted to Iosea Ball on the four-
teenth day of June, 1870, and extended for seven years from
Sept. 23, 1870. The original letters were granted to Ball
Sept. 23, 1856, for an alleged ‘“ new and useful improvement
in ovens,” and were surrendered and reissued Oct. 12, 1869,
and again June 14, 1870. The second letters set forth in the
bill were granted to Mary Ann Elizabeth McKenzie May 1,
1860, also “for a new and useful improvement in ovens.”
They were surrendered and reissued April 19, 1870, reissued
again April 20, 1875, numbered 6,397, assigned to Duncan
McKenzie March 24, 1874, and extended for seven years
from May 1, 1874. By sundry assignments these extended
reissues have become the property of the complainant, and
it is for the alleged infringement of them that this suit was
brought.

The bill was dismissed on a final hearing upon the plead-
ings and proofs, and Garneau appealed.

The case was argued by Mr. Robert H. Parkinson for the
appellant, and by Mr. Edward Boyd for the appellees.

Mr. JusTICE STRONG delivered the opinion of the court.

Among the defences set up in the answer of the defendants
is one that strikes at the validity of the reissue of the Ball
patent. It is insisted that the reissue is not for the same
invention as that for which the original patent was granted,
but is “for more and other matters and things than those of
which he was the original and first inventor, and more than
were described or included in the specification attached to said
original patent granted to him, or shown in the drawing
attached thereto, or in the model forming part of the applica-
tion for said patent.”

It is hardly necessary to say that if the reissue is, in fact,
lwhat the answer alleges it to be, if it is not for the same
Invention as that described or shown in the speeification of
Fhe original patent, or in the drawings or model accompany-
g it, and if this clearly appears from a comparison of the
two patents, the original and the reissue, then the reissue is
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invalid. The question is not a new one in this court. Tt wag
before us in the recent case of Ball v. Langles (supra, p. 128),
in which we held the reissue to be void.” We expressed our
opinion in that case that in the original specification, drawing,
or model of Ball’s patent there was no hint of conducting the
products of combustion from a fire-chamber under or below
an oven directly into or through the baking-chamber, but that
what was claimed or exhibited was conduecting the heat or
other products of combustion into flues leading from the fire-
chamber, and exterior to the baking-chamber, towards the
chimney, and permitting no access to the interior chamber, or
the oven, except through perforations in its side or back walls.
By that arrangement the oven was principally heated by radia-
tion from its sides, and not at all by radiation directly from
the fire-chamber. But the reissue was for a very different
arrangement. It claimed an invention for passing the heat
or products of combustion directly from the fire-chamber into
the oven, not by any circuitous route, but immediately through
apertures in the bottom of the oven, as well as indirectly
through perforations in the side flues. This we regarded as
radically different from the original invention, as new matter,
for which the reissue was unauthorized. We have seen in
this case no reason for changing the opinion. The Ball re-
issue, therefore, is held to be invalid, and its further considera-
tion may be dismissed from the case.

We pass, then, to a consideration of the McKenzie patent,
the only one that confers any rights upon the complainant.
The original was, as we have seen, granted on the first day of
May, 1860. There have been two reissues, the first granted
April 19, 1870, and the second April 20, 1875, after an exten-
sion had been allowed.

The invention, as described in the patent, consists, first, in
the combination in an oven for baking bread and other sub-
stances, of the following elements: * A furnace o fireplace,
one or more, a baking-chamber arranged above such furnace
or fireplace, and in direct communication therewith, and 2
rotating reel located within said baking-chamber, and pl‘OVidEd
with gravitating pans or shelves arranged or hung around the
shaft of said reel from rods attached to the end plates or arms
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thereof,” by which, as the specification declares, the patentee
produced a continuously baking oven, in which the bread or
other substances are subjected to the direct action of the gase-
ous products of combustion, ascending from the lower portion
or bottom of the oven.” Second, * in an arrangement of flues
or openings communicating from the fireplace or fireplaces
with the baking-chamber, directly through the floor of the
latter;” and, third, ¢ in certain combinations and arrangements
of exit flues . . . for securing a proper circulation of the gase-
ous products of combustion through the oven or baking-cham-
ber, both when baking and lighting the fire.,” Having thus
stated generally the nature and object of his invention, the
patentee proceeded to describe the construction and arrange-
ments by which the oven is heated. From the back of each
furnace or fire-place a flue is constructed extending horizontally
to the rear wall of the oven. From the fireplaces and along
those flues a series of openings is made through the floor of
tie oven, communicating with its interior. Between the two
furnaces and extending from the front to the rear of the oven,
directly under the floor, another flue is constructed communi-
cating with a vertical flue at the rear of the oven, which leads
to the chimney. In this latter horizontal flue there are open-
ings into the baking-chamber at its front and vear, which may
be closed by valves operated from the front. This flue is the
exit-flue by means of which the gaseous products of combus-
tion escape from the oven through the valvular openings. In
the centre of the top of the oven there is also a valvular open-
ing, communicating by a horizontal flue with the vertical
flue that leads to the chimney, which is also an exit for the
products of combustion. Having thus described the arrange-
ments for heating the oven, the specification next proceeds to
set forth the arrangements for the reel with its gravitating
;Ja?s or shelves. These it is unnecessary to notice particu-
arly,

The specification claims five combinations, the first of which
E)nly is charged to have been infringed by the defendants. It
ey follows: « The combination of the following elements,
to wit, a furnace or fireplace (one or more), a baking-chamber
arranged above such furnace or fireplace, and in direct com~
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munication therewith, and a rotating reel located within said
baking-chamber and provided with gravitating pans or shelves
arranged or hung around the shaft of said reel from rods at-
tached to the end plates or arms thereof, substantially as and
for the purpose described.”

To determine accurately the extent of the invention secured
by this patent, the state of the art at the time when the origi-
nal patent was granted (May 1, 1860) must be considered.
Before that time, ovens were well known, and they had been
constructed with a baking-chamber, a fireplace or furnace
(one or more) arranged immediately under the chamber, and
with a rotating reel located within the chamber, and revolving
around a horizontal shaft, the reel provided with gravitating
shelves or pans suspended on rods attached to its arms. Some
of these ovens were arranged so that a portion of the heated
products of combustion should pass into and through the bak-
ing-chamber, though indirectly by a circuitous route. Such
was the Carrot oven patented in France in 1840, and notably
the oven patented to Hosea Ball in 1856. And the Jennison
oven, in use in the spring of 1859, and patented Feb. 1, 1859,
was constructed so as to admit the products of combustion
directly from the fire or furnace into the baking-chamber. It
is obvious, therefore, that if the McKenzie patent can be sus-
tained at all, it must receive a very limited construction. The
element of the combination which relates to the communica-
tion between the furnace or fireplace and the interior of the
oven must be restricted to the peculiar structural arrangement
by which the products of combustion are admitted into the
baking-chamber.

They are admitted, as we have seen, through openings in
the arch or top of the furnace, and through the floor of the
oven along the flues extending rearward from the furnace‘to
the back part of the oven. But the oven has a floor wh1.0h
separates it from the fire-chamber. The communication with
the baking-chamber is by means of flues, short it may be, but
admitting the products of combustion into the baking—chm‘nbé‘zr
only at intervals, and always near the side. Manifestly neither
such an arrangement, nor anything equivalent to it, is follllld
in the defendants’ ovens. In them the bottom of the baking:
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chamber is not separated by any partition or diaphragm from
the fire-chamber or furnace, and there are no flues to conduct
the generated heat into the chamber. The charge of infringe-
ment is, therefore, not sustained.

Decree affirmed.

HERYFORD v. DAVIs.

1. In Missouri, where personal chattels have been sold and delivered, the ven-
dee’s mortgage or deed of trust on them to secure the purchase-meney, he
still retaining possession of them, is invalid against his creditors, unless
it be acknowledged or proved, and recorded in the county in which he
resides, in such manner as conveyances of land are, by law, directed to be
acknowledged or proved and recorded.

2. A contract between A., a manufacturer of cars, and B., a railroad company
in Missouri, recites that A. thereby agrees to loan to B, for hire, certain
cars to be used upon its road “ for hire as aforesaid ;” that A. has received
from B. its three promissory notes, two at sixty days and the other at four
months, together with certain bonds of the company as collateral for said
notes ; that A. is to hold the notes as collateral security and collect them at
maturity, and hold the proceeds for the safe custody and return to A., when
demanded, of said cars delivered to B. “for the term of four months, for
hire as aforesaid,” the latter to have the right and privilege at any time
during the four months to purchase the cars upon the payment to A. of
$6,338.40, that being the amount of the notes; that until such payment is
made in full B. shall have no right, title, claim, or interest in or to the cars,
except as to their use for hire, but that they shall remain the property of
A, to be accounted for by B. and redelivered to A. in default of the pay-
ment of the $6,338.40 ; that in the event of default being made in the pay-
ment of said notes, and A. shall elect to take the cars into his possession,
the sums collected on the notes shall be retained by him for his own use,
together with such a sum, to be realized from the sale by him of the cars,
as may be needed to make the amount due and unpaid on the notes, the
balance, if any, to be paid to B.; that upon the payment by the latter of
said notes at maturity without hinderance or delay said cars shall belong
to and become the property of B., and that A. will relinquish his ownership
to them, and give B. a good and sufficient bill of sale or conveyance thereof.
fl‘he cars were delivered to B., but the contract was not recorded. C., hav-
Ing obtained a judgment against B., levied his execution on the cars. Held,
i That the contract was not a bailment nor a conditional sale, but that
under it the ownership of the cars passed to B. 2. That to protect them
from seizure and sale under C.’s execution the contract shquld have been
recorded in the manner prescribed by the laws of Missouri for recording
Jortgages or deeds of trust of personal property.




236 HERYFORD v. DavIs. [Sup. Ct,

ERrOR to the Circuit Court of the United States for the
Western District of Missouri. '

This is an action under the statutes of Missouri, by Henry
H. Davis, sheriff of Chariton County, for the use of the Jack-
son and Sharp Company, a corporation under the laws of
Delaware, upon a bond executed and delivered to him by Wik
liam Heryford and James W. Lewis, to indemnify him against
all damages which he might sustain in consequence of the
seizure and sale of certain cars levied upon as the property
of the Keokuk and Kansas City Railway Company, under
an execution sued out on a judgment rendered in favor of
said William against the latter company and the Western Con-
struction Company in the Circuit Court of Chariton County,
Missouri.

A trial by jury having been waived by the written stipulation
of the parties, the court below found the facts as follows: —

1. That on and prior to Dec. 28, 1873, the Jackson and
Sharp Company was incorporated by Delaware, having its
office and doing business at Wilmington, in that State, and
engaged in manufacturing railroad cars; that the Keokuk and
Kansas City Railway Company was incorporated by Missouri,
and engaged in the construction of a railroad through the
county of Chariton and other counties in the latter State.

2. That, Jan. 5, 1874, the car company delivered to the rail-
way company at Salisbury, Missouri, to be used on its road,
one passenger car, No. 1, and one mail, baggage, and express
car, also No. 1, lettered with the name of the railroad company,
under and pursuant to the terms and conditions of the fol-
lowing articles of agreement entered into Dec. 28, A.D. 1873,
by and between said car company of the first part, and the
said railway company of the second part. It recites, —

“That the party of the first part has constructed one passenger
car, No. 1, and one mail, baggage, and express car, also No. 1, and
lettered with the name of the aforesaid railway company, to be used
on the railroad of the party of the second part for hire,” and Iiheﬂ
proceeds: «It is therefore agreed as follows : The said party of the
first part hereby agrees to loan to the said party of the second part
for hire, the %aid passenger, and mail, baggage, and express cars for
the space of four months from the date of this agreement, to be used
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on said railway, and to deliver the same to the party of the second
part at Wilmington, Delaware, to be transported to the said rail-
way company at Salisbury, Missouri, at the expense and risk of the
party of the second part, to be used on the said railway for hire as
aforesaid, and not elsewhere, without the written consent of the
party of the first part.

«The party of the first part has received from the party of the
second part three promissory notes of the party of the second part,
to the order of the Western Construction Co., and indorsed by
A, C. Vandewater, president, F. A. Jones, John Foggett, A. C.
Vandewater, G. P. Lawrence, John C. Noyes, and J. W. Morse,
together with thirteen of the first-mortgage bonds of said rail-
way company, of $1,000 each, as collaterals for said notes; two of
said notes are dated Nov. 14, 1873, one payable at sixty days, and
the other at four months, each for $1,919.20, payable, with interest
at the rate of ten per cent per annum, after date, at the Mercantile
Bank of St. Louis, Missouri; the other of said notes is dated Dec.
15, 1878, payable at four months, for $2,583, without interest, at the
National Bank of Commerce, New York, which said three notes
the said party of the first part is to hold as collateral security, and
to collect the same at maturity, and to hold the proceeds, when col-
lected, for the safe custody, and return to the party of the first
part, when demanded, of the said passenger, and mail, baggage,
and express cars, delivered to the party of the second part for the
term of fonr months, for hire, as aforesaid, the said party of the
second part to have the right and privilege to purchase at any
time the said passenger, and mail, baggage, and express cars within
the period of four months from aforvesaid date, upon the payment
Fo the party of the first part in cash the sum of $6,358.40, with
Interest at the rate of tem per cent per annum from the date of
the agreement until day of payment; but until such payment is
made in full the said party of the second part shall have no right,
title, claim, or interest in and to the said passenger, and mail, bag-
g1ge, and express cars, except as to their use or hire, nor any right
or authority in any way to dispose of, hire, sell, mortgage, or
Pledge the same, but the said cars are, and shall remain, the prop-
erty of the party of the first part, to be accounted for by the party
of the second part to the party of the first part, and to be redeliv-
ered to the party of the first part, when demanded, in default of
the payment of the aforesaid sum of $6,338.40, with interest as
afores.aid’ hereinbefore described, anything to the contrary herein
tontained notwithstanding.
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“Tt is also agreed that should there be any default in the payment
of any one of the above-described three promissory notes at the
time and on the day that they, or either of them, respectively be-
come due and payable, and the party of the first part shall elect to
take into their own possession the above-described passenger and
mail, baggage, and express cars, delivered as aforesaid, the several
sums which may have been collected on account of the above-
described promissory notes are to be retained by the party of the
first part for their own use, and the passenger and the mail, baggage,
and express cars are to be sold by the party of the first part at
public or private sale, and of the net amount realized from said
sale so much as should be needed to make the amount remaining
due and unpaid on the above-described promissory notes, with the
interest that may have accrued on the same, shall be retained by
the said party of the first part, and the surplus, if any, shall be paid
over to the said party of the second part.

“ And the said party of the first part hereby agrees with the said
party of the second part, that if all the said three promissory notes
are paid on the day and at the time that they severally became due
and payable according to their terms, tenor, and effect, that upon
payment of all the said notes having been made without any-hin-
derance or delay whatever, the party of the first part will then relin-
quish their ownership to the said passenger car and the mail, bag-
gage, and express car, and will give to the party of the second part
a good and sufficient bill of sale or conveyance for the said cars,
and will apply to the payment of the same the proceeds of the
above-described promissory notes, interest on notes overdue in any
event to belong to the party of the first part.

“And it is also agreed and understood that, if the said notes are
paid according to their tenor and effect, the said party of the ﬁr'st
part may retain the money paid upon said notes, and then the said
cars shall belong to and be the property of the said party of the
second part, and the said party of the first part shall, on requesh
relinquish their ownership thereof, and make a bill of sale or con-
veyance of all their right, title, and interest therein, to the said
party of the second part.

“In witness whereof, the parties have hereto set their name and
caused the seal of their respective corporations to be affixed.

[sEAL.] “JacksoN aND SHARP CoMPANY,

“Jo H. Jackson,
«Tur Krokuk axp Kaxsas Crry Ramway (04
By S. H. MenvixN, President.
[sEAL.] “ ALBERT BrLAIR, Secretary.”
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3. That said cars were brought to Missouri and were placed
upon and used by said railroad company on its railroad in
Chariton County, Missouri.

4. That the notes mentioned in said contract were not paid
at maturity, and still remain unpaid; that, Dec. 4, 1873, the
Jackson and Sharp Company received $13,000 in the first-
mortgage bonds of said railroad company as collateral security
for said notes, for which it executed and delivered its receipt,
as follows : —

“« WirmiNgToN, DEL., Dec. 4, 1873.
“Received of Keokuk and Kansas City R. R. Co., thirteen one
thousand dollar bonds, No. 281 to 293, both numbers inclusive, as
collateral for said Co. notes given in payment for one passenger
car, and for notes yet to be given for one mail, bagg., and ex. car.
“«Jos H. Jacksow, Pres’t.”

5. That said bonds are yet in the hands of that company.

6. That the defendant, Heryford, under and by virtue of the
provisions of an act of the General Assembly of Missouri,
entitled “ An Act to protect contractors, sub-contractors, and
laborers in their claims against railroad companies or corpora-
tions, contractors, or sub-contractors,” approved March 21, 1873,
obtained, Nov. 20, 1874, a judgment in the Circuit Court of
Chariton County, Missouri, against the said railroad company
and the Western Construction Company, for materials fur-
nished and labor performed by him in the construction of the
road, which said judgment it was declared should be a lien
upon the ¢ road-bed, station-houses, depots, bridges, rolling-
stock, real estate, and improvements pertaining to said railroad
within the counties of Clark, Knox, Macon, Randolph, and
Chariton, in the State of Missouri.”

_ T. That on Nov. 25, 1874, an execution was issued on the
Judgment.

8. That Davis, sheriff of Chariton County, Missouri, in-
flOTSEd and returned the execution as levied “ upon the follow-
ing-described property as the property of the Keokuk and
Kansas City Railway Company and the Western Construction
Com}jany, to wit, the road-bed, iron, and cross-ties thereon of
the Keokuk and Kansas City Railway Company, station-houses,
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depots, bridges, rolling-stock, and improvements appertaining
to said road, situated in Chariton County; also a lot of cross
ties piled up along the line of said road, supposed to be about
seven thousand; also locomotive engine No. 1, named James
W. Lewis, and tender of the same ; one passenger-coach No, 1,
branded K. & K. C. R. W. Co. ; and one mail and express car,
branded K. & K. C. R. W. Co.; four box or freight cars; two
coal-cars; one flat-car; three hand-cars; two iron-cars; one
set blacksmith tools; one lot shovels, spades, and picks; and
all the tools and implements pertaining to said railroad which
are in Chariton County, and all the furniture in the railroad
and construction cars; office in the town of Salisbury.”

It was also returned May 38, 1875, by Berry Owens, sherif
of Chariton County as levied “on one box-car, three rubber
cars, and three break-jacks, as the property of the Keokuk and
Kansas City Railway Company and the Western Construction
Company.”

That Heryford, prior to Dec. 12, 1874, caused Davis to levy
upon and seize, under an execution issued from the Circuit
Court of Chariton County, Missouri, in his favor_and against
the Keokuk and Kansas City Railway Company and the West-
ern Construction Company, the cars in said contract described.

That on Dec. 18, 1874, the Jackson and Sharp Company
served notice upon the sheriff claiming the passenger car and
mail, baggage, and express car under and by virtue of chap. 5,
sect. 28, p. 608, vol. i. Wagn. Mo. Stat., title « Executions.”

That the sheriff thereupon gave Heryford notice of the elairln
of the company, who, Dec. 15, 1874, executed and tendered his
bond to the sheriff, with Lewis as security, conditioned * th.?lb
the said bounden William Heryford and his secarities will
indemnify the said H. H. Dayvis, as sheriff aforesaid, against all

damage and costs which he may sustain in consequence of ﬂl]e
; No. 1,

seizure and sale of the above-described passenger-coach
and mail, baggage, and express car No. 1, branded with the
name of the K. & K. C. R. W. Co., and to satisfy and pay 0
any person or persons claiming the same all damages which
said person or persons may sustain in consequence of such
seizure and sale.”

That by virtue of the execution aforesaid, and in pursud

nce
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of chap. 55, sect. 58, p. 608, vol. i., Wagn. Mo. Stat., title ¢ Exe-
cutions,” Berry Owens, sheriff of Chariton County, Missouri,
on May 1, 1875, advertised and sold the said passenger-car,
and mail, baggage, and express car, so levied upon.

That prior to the sale and after the levy the defendants had
knowledge of the contract of Dec. 23, 1873.

That the parties, in negotiating their contract of Dec. 23,
1878, and in the subsequent correspondence and dealings after
the execution of the same, treated and undertook said contract
as a conditional sale.

That the contract has never been acknowledged or recorded.

That the cars were, at the time they were delivered, marked
and branded as described in the contract.

That the value of the cars, at the time of the seizure by the
sheriff, was $3,800.

As a conclusion of law, the court found that the plaintiff
was entitled to recover of the defendants $3,800, with interest,
by way of damages, in the sum of $540, together amounting to
$4,340, and rendered judgment accordingly.

Heryford and Lewis thereupon sued out this writ of error.

Upon the facts and in the rendition of the judgment the
judges were divided in opinion upon the following points, which
are certified here : —

1. Whether on the facts the plaintiff or the defendants were
entitled to judgment.

2. Whether the instrument under which the plaintiff claims
was required by the laws of Missouri to be registered in order
to be valid against the creditors of the said railroad com-
pany, the property in question having been delivered to and
being in possession and use of the said company at the time
of the levy.

3. Whether the said instrument is a ¢ mortgage or deed of
trust of personal property,” within the meaning of the statutes
of Missouri ; viz., 1 Wagn. Stat. p. 281, sect. 8.

Mr. Thomas T. Crittenden for the defendant in error, in sup-
port of the judgment below.

The contract of Dec. 283, 1873, was a conditional sale of the
cars, at a fixed price, to be paid on a certain day, the title

to remain in the seller until payment. Such payment was a_
VOL. X1I. 16
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condition precedent to the vesting of title in the buyer, and,
not having been made, the cars were not subject to levy under
the execution. Porter v. Pettingill, 12 N. H. 298; Bigelow
v. Huntley, 8 Vt. 161; Ayre v. Bartlett, 9 Pick. (Mass.) 156;
Reed v. Upton, 10 id. 522 ; Fairbanks v. Phelps, 22 id. 535;
Strong v. Taylor, 2 Hill (N. Y.), 826 ; Hunt v. Bay State Iron
Co., 97 Mass. 279; Fenwick v. Smith, 63 Pa. St. 18; Clarke v,
Farnum, T R. 1. 174 ; Coggill v. Hartford & New Haven Rail-
road Co., 3 Gray (Mass.), 545.

The plaintiffs in error had notice of the title of the Jack-
son and Sharp Company, before the execution of the bond
sued on.

This case is clearly distinguished from Hervey v. Rhode
Island Locomotive Works (93 U. S. 664), where the. transac-
tion occurred in Illinois. The contracts and the laws of the
respective States which apply to them essentially differ.

In Illinois, it is held that where the vendor of personal
property delivers possession to the purchaser under an agree
ment that the property is to be considered as belonging to the
vendor until the payment of the purchase-money, notwith-
standing such delivery of possession, such agreement as to
the creditors of the purchaser is fraudulent and void. Me-
Cormick et al. v. Hadden, 30 Il1. 870 ; Ketcham v. Watson, 24
id. 591 ; Thompson v. Yeck, 21 id. 78 ; Murch v. Wright, 46 1d.
487.

In Missouri, the law of which State must govern this case,
such a conditional sale is valid not only as between the par-
ties but as against subsequent dona fide purchasers or cred-
itors of the vendee. Parmlee v, Catherwood, 36 Mo. 480;
Little v. Page, 44 id. 412; Ridgway v. Kennedy, 52 id. 24;
Robbins v. Phillips, 68 id. 100; Rogers Locomotive Works v.
Lewts, 4 Dill. 158.

There was no waiver of the vendor’s rights, nor such laches
in asserting them as forfeited its title to the cars. In Rogers
Locomotive Works v. Lewis (supra), the notes for the purchase-
money were all overdue eighteen months, and the property was
still in the possession of the vendee. This was not laches. In
the present case the notes were overdue only eight month.s.

The statute of Missouri on the subject of bailment by way
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of loan (1 Wagn. Stat., p. 280) has been construed in Me-
Dermott v. Barnum et al., 16 Mo. 114, and Criddles’s Adm'r
y. Oriddles, 21 id. 522. Sect. 5 is peculiar, and may have had
gome effect upon the mind of the draftsman of the contract
between the companies.

Mr. Henry S. Green, contra.

Mg. JusTICE STRONG delivered the opinion of the court.

The correct determination of this case depends altogether
upon the construction that must be given to the contract
between the Jackson & Sharp Company and the railroad
company, against which the defendants below recovered their
judgment and obtained their execution. If that contract was
amere lease of the cars to the railroad company, or if it was
only a conditional sale, which did not pass the ownership until
the condition should be performed, the property was not subject
to levy and sale under execution at the suit of the defendant
against the company. But if, on the other hand, the title
passed by the contract, and what was rveserved by the Jackson
& Sharp Company was a lien or security for the payment of
the price, or what is called sometimes a mortgage back to
the vendors, the cars were subject to levy and sale as the
property of the railroad company. The statute of the State
of Missouri enacts that *no mortgage or deed of trust of per-
sonal property shall be valid against any other person than the
parties thereto, unless possession of the mortgaged or trust
property be delivered to and retained by the mortgagee o1
cestut que trust, or unless the mortgage or deed of trust be
acknowledged or proved and recorded in the county in which
the mortgagor or grantor resides, in such manner as convey-
ances of land are, by law, directed to be acknowledged o
proved and recorded.” 1 Wagn. Stat., ¢. 85, art. 2, sect. 8.
The plain purpose of this statute was to render secret liens
upon personal property ineffectual as against purchasers or
creditors. The property in this case was in the possession
of the railroad company when the levy upon it was made,
and the contract under which the company held it was not
recorded,

What, then, is the true construction of the contract? The
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answer to this question is not to be found in any name which
the parties may have given to the instrument, and not alone in
any particular provisions it contains, disconnected from all
others, but in the ruling intention of the parties, gathered from
all the language they have used. It is the legal effect of the
whole which is to be sought for. The form of the instrument
is of little account.

Though the contract industriously and repeatedly spoke of
loaning the cars to the railroad company for Aire, for four
months, and delivering them for use for %ire, it is manifest that
no mere bailment for hire was intended. No price for the hire
was mentioned or alluded to, and in every bailment or letting
for hire a price or compensation for the hire is essential. The
amount may not be stipulated. It may be a reasonable com-
pensation or a quantum valebat, but the contract must contem-
plate payment for the use of the thing let or bailed. Not only
was no such payment provided for or required, but all intention
to demand it is negatived by the strongest implications. The
manufacturing company exacted and took promissory notes
for the entire selling price of the property, $6,138.40, and, in
addition thereto, collaterals to a large amount to secure pay-
ment of the notes. The aggregate of the notes was equal to
that price; two of them for $1,919.20 each, one payable at
sixty days and the other at four months, bearing interest from
their date at the rate of ten per cent; and the third note, at
four’ months, being for $2,583, interest at that rate having
been added to the principal sum. One of these notes fell due
only nine days after the cars were delivered to the railroal
company, and both the others before the expiration of four
months from the date of the agreement. The notes were to be
collected at maturity, and thus it was contemplated that before
the end of four months the manufacturing company should
have in hand in cash the full value or price of the cars. Itis
needless to say that all this is totally inconsistent with the
idea that the parties intended a mere letting or bailment for
hire.

It appears equally clear to us that the contract was not one
for a conditional sale. It is true it said the manufacturing
company were to hold the three notes as collateral security
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and collect the same at their maturity, and ¢ hold the proceeds
when collected for the safe custody and return to the party of
the first part, when demanded, of said passenger, mail, baggage,
and express cars, delivered to the party of the second part for
the term of four months for hire,” ¢ the said party of the second
part to have the right and privilege to purchase” (the cars)
“at any time within the said period of four months, upon pay-
ment to the party of the first part, in cash, the sum of $6,338.40,
with interest at the rate of ten per cent from the date of the
agreement until day of payment, but, until such payment is
made in full, the said party of the second part shall have no
right, title, claim, or interest in and to said passenger and mail,
baggage, and express cars, except as to their use or hire, nor
any right or authority in any way to dispose of, hire, sell,
mortgage, or pledge the same, but that the said cars are and
shall remain the property of the party of the first part, to be
accounted for by the party of the second part to the party of
the first part, and to be redelivered to the party of the first
part, when demanded in default of the payment of the afore-
said sum of $6,338.40, with interest as aforesaid, hereinbefore
described, anything to the contrary herein contained notwith-
standing.”

If this were all, it would necessarily be held that a condi-

tional sale was intended. But it is not all. It is quite un-.

meaning for parties to a contract to say it shall not amount to
a sale, when it contains every element of a sale, and transmis-
sion of ownership. This part of the contract is to be con-
strued in connection with the other provisions, so that if
possible, or so far as is possible, they all may harmonize.
Thus construed, it is quite plain these stipulations were in-
serted to enable the manufacturing company to enforce pay-
menst, not of any rent or hire, but of the selling price of the
cars for which the company took the notes of the railroad
company. They were intended as additional security for the
Payment of the debt the latter company assumed. This is
shown most clearly by the other provisions of the contract. The
hotes became the absolute property of the vendors. As has
been stated, they all fell due within four months, and it was
txpected they would be paid. The vendors were expressly
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allowed to collect them at their maturity, and it was agreed
that whatever sums should be collected on account of them
should be retained by the vendors for their own use.

No part of the money was to be returned to the railroad
company in any event, not even if the cars should be returned.
On the contrary, it was stipulated expressly that if the manu-
facturing company should elect to take the cars into their
own possession, which they reserved the right to do in case of
default of payment of the notes, the property should be sold,
and of the net amount realized from the sale, so much as
should be needed to make the amount remaining due and
unpaid on the promissory notes, with the interest that might
have accrued thereon, should be retained by the manufactur-
ing company, and the surplus, if any, should be paid over to
the railroad company.

What was this but treating the notes given for the sum
agreed to be the price of the cars as a debt absolutely due to
the vendors ? What was it but treating the cars as a security
for the debt? And why stipulate that the surplus which
might be obtained from the sale of the cars, after taking them
back, beyond what was-needed to pay the unpaid part of the
debt, should be paid over to the railroad company, if that com-
pany was not the owner of the cars, even while they were in
the possession of the other company, and had not even then
what may be called an equity of redemption ?

In view of these provisions, we can come to no other con-
clusion than that it was the intention of the parties, manifested
by the agreement, the ownership of the cars should pass ab
once to the railroad company in consideration of their becom-
ing debtors for the price. Notwithstanding the efforts
cover up the real nature of the contract, its substance was an
hypothecation of the cars to secure a debt due to the vendors
for the price of a sale. The railroad company was not ac
corded an option to buy or not. They were bound to pay the
price, either by paying their notes or surrendering the prop-
erty to be sold in order to make payment. This was in 1o
sense a conditional sale. This giving the property as & sect
rity for the payment of a debt is the very essence of a mortgage
which has no existence in a case of conditional sale.
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It may be added that the notes were given to the vendors
before the cars were delivered. So, also, the collaterals for the
notes were taken before the delivery ; and when they were
taken, the president of the manufacturing company acknowl-
edged he received them, not as additional security for the
restoration of the cars at any time thereafter when demanded,
but as security for the notes *“given in payment” for the cars.
This is confirmatory of the construction we have given to the
contract. It tends to show that the transaction was a sale
by which the ownership passed to the railroad company, the
vendors retaining only a lien for the consideration.

It follows, from what we have said, that to protect the cars
from seizure and sale by virtue of executions against the rail-
road company, recording the contract was made necessary by
the statutes of Missouri, to which we have referred.

The judgment of the Circuit Court will, therefore, be re-
versed, and the record remitted with instructions to enter judg-
ment, on the special finding of facts, in favor of the defendants

below ; and it is
So ordered.

Me. JusTICE BRADLEY dissenting.

I dissent from the judgment in this case. I think that, in
the absence of express law to the contrary, not only has a
man the right to make a conditional sale of his property, but
that this right is not opposed to sound public policy, and
should be fairly and liberally dealt with. The present case
Was, in my opinion, clearly a conditional sale, and nothing
else; and the owners of the property had a right to reclaim it
on the terms contained in the agreement. These terms were
fair and just ; not involving any forfeiture, but providing for a
due allowance for every dollar paid, by requiring a sale of the
property if the purchase should not go into effect.
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WILLIAMS v. BRUFFY.

1. This court, in Martin v. Hunter’s Lessee (1 Wheat. 85), affirmed the constitution.
ality of sect. 25 of the Judiciary Act of 1789 (1 Stat. 85, re-enacted in sect.
709, Rev. Stat.), which, in certain cases therein mentioned, confers on this
court jurisdiction to re-examine upon a writ of error the final judgment or
decree in any suit in the highest court of a State in which a decision in
the suit could be had. The doctrine then asserted, and ever since main-
tained, cannot be questioned here.

2. That jurisdiction attaches whenever the highest court of a State, by any
decision which involves a Federal question, affirms or denies the validity of
the judgment of an inferior court, over which it can by law exercise appel-
late authority, whether the decision, after an examination of the record of
that judgment, be expressed by refusing a writ of error or supersedeas, or
by dismissing a writ previously allowed.

8. This court, when it has once acquired jurisdiction, may, in order to enforce
its judgment, send its process to either the appellate, or the inferior,
court.

Myr. Emnoch Totten presented the petition of the plaintiffs
in error, in Williams v. Bruffy (96 U. S. 176), in error to the
Supreme Court of Appeals of the State of Virginia, for such
proceedings as will render effectual the judgment of this
court.

MR. JusticE FiELD delivered the opinion of the court.

The Court of Appeals of Virginia declines to enforce the
mandate of this court issued in this case, and the petition of
the plaintiffs in error is that this court will take such pro-
ceeedings as will render its judgment effectual.

The plaintiffs in error are citizens of the State of Penn-
sylvania, and in 1866 they instituted an action in the Cir-
cuit Court of Rockingham County, Virginia, against the
administrator of the estate of one George Bruffy, deceased,
who, at the time of his death, was a citizen of Virginia, for
the value of certain goods sold by them to him in March,
1861.-

The administrator appeared to the action and pleaded the
general issue, and certain special pleas, the substance of which
was that Pennsylvania was one of the United States, and
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that Virginia was one of the States which had formed a con-
federation known as the Confederate States; that from some
time in 1861 until some time in 1865 the government of the
United States was at war with the government of the Con-
federate States; and that by a law of the Confederate States
debts to alien enemies were sequestered; that the intestate had
paid over the amount claimed in this action to a receiver in
those States appointed under that law, and was thus discharged
from the debt to the plaintiffs.

To these pleas the plaintiffs demurred; but the demurrers
were overruled. The case was then submitted to the court
upon certain depositions and an agreed statement of facts.
They established the sale and delivery of the goods for which
the action was brought; the residence of the plaintiffs in
Pennsylvania and of the deceased in Virginia, during the
war; the payment by the latter of the debt claimed to the
sequestrator of the Confederate government under a judgment
of a Confederate court. The Circuit Court of Rockingham
County, therefore, gave judgment for the defendant; and the
plaintiffs applied to the Supreme Court of Appeals of the
State for a writ of supersedeas to bring the case before it
for review.

In the courts of other States, a supersedeas is merely an
auxiliary process designed to supersede the enforcement of
the judgment .of the court below brought up by writ of error
for review., But in Virginia it serves a different purpose.
“There,” says Robinson, in his treatise on the practice in the
courts of that State, *the writ of error is never used as a
means of removing the judgment of an inferior court before
g superior tribunal, except in those cases in which security
Is dispensed with. In practice, the supersedeas is a substi-
tute for the writ of error in all cases in which it is designed
that the judgment of the court below shall be superseded.”
Vol. i, p. 660; White v. Jones, 1 Wash. (Va.) 118 ; Burwell
V. Anderson, 2 id. 194 ; Wingfield v. Crenshaw, 3 Hen. & M.
(Va.) 245, 0

By the law of that State, when application is made to the
Supreme Court of Appeals for a writ of supersedeas, the court
looks into the record of the case, and only allows the writ
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when of opinion that the decision complained of ought to be
reviewed. Its action upon the record is in effect a determina-
tion whether or not it presents a sufficient question for the
consideration of the court. If it deem the judgment of the
court below ¢ plainly right,” and reject the application on that
ground, and its order of rejection so state, no further applica-
tion for the writ can be presented; the judgment of the
court below is thenceforth irreversible. So, in effect, its re-
fusal of the writ on that ground is equivalent to an affirm-
ance of the judgment, for the reason that the record discloses
no error.

In the present case, the Supreme Court of Appeals denied
the writ, stating in its order that it was of opinion that the
judgment of the court of Rockingham County was ¢ plainly
right.” To review this action of the Court of Appeals, — this
determination as to the character of the judgment rendered
in the Cireuit Court, — a writ of error was prosecuted from this
court. It was issued to the Court of Appeals, and was returned
with a transeript of the record on file in the office of its clerk,
properly certified, and the case was elaborately argued here by
counsel. We came to the conclusion unanimously that the judg-
ment of the Circuit Court of Rockingham County was errone-
ous, that the demurrers to the special pleas should have been
sustained, and that the plaintiffs should have had judgment
upon the agreed statement of facts for the amount of their
claim, with interest from its maturity, deducting in the com-
putation of time the period during which the war continued.
We accordingly directed that the action of the Court of Ap-
peals of Virginia, in refusing a supersedeas of the judgment of
the Circuit Court, should be reversed, and that the cause
should be remanded to it for further proceedings in accord- .
ance with our opinion. The judgment of this court was ¢
cordingly certified to that court, and presented to it in April
1879. In April of the present year that court declined 'tO
take action upon our mandate, for reasons embodied lin e
opinion, at the time entered in its records. That opinion i
as follows : —
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“ VIRGINIA.

«Tn the Supreme Court of Appeals, held at the State Court House,
in the city of Richmond, on Saturday, the twenty-fourth day of
April, 1880.

«(Cuartes B. Wirniams and James D. |
ArxesT, partners under the firm name
of WiLLiams & ARNEST, Plaintiffs, Upon a mandate from

against r the Supreme Court of

Jason N. Brurry, Administrator of the United States.
GeorcE BruUFFrY, deceased, Defend-
ant. .

“This court, having maturely considered the mandate of the
Supreme Court of the United States, is of opinion that, according
to the true intent and meaning of said mandate, this court is re-
quired to grant a writ of error or supersedeas to the judgment of
the Circuit Court of Rockingham County.

“This court, at a former term, held at Staunton, Virginia, had
refused such writ in the same case, being of opinion that the ¢said
judgment is plainly right” By such refusal the said judgment of
the Circuit Court of Rockingham had become irreversible, and
placed beyond the control and jurisdiction of this court. It was at
one time a pending cause in this court. There is no mode by
which the decision of an inferior court can be reversed here, except
upon an appeal allowed or writ of error granted and duly perfected
in conformity with the statutes made and provided. - If, therefore,
the mandate of the Supreme Court of the United States shall be
entered on the records of this court, it must be inoperative and
of no effect, unless this court shall now grant a writ of error, or
writ of error and supersedeas, to the said judgment of the Cireuit
Court of Rockingham County. That judgment was rendered on
the 18th of April, 1871. The seventeenth section of chapter 178,
Code of 1873, provides that no process shall issue upon an appeal,
fvrit of error, or supersedeas to or from a final judgment or decree,
if;, when the record is delivered to the clerk of the appellate court,
Fhm‘e shall have elapsed two years since the date of such final
judgment, decree, or order; but the appeal, writ of error, or super-
sedeas shall be dismissed whenever it appears that two years have
elapsed since the said date before the record is delivered to such
clerk, So that, if the court should now grant the writ of error and
Supersedeas, no process could issue thereon; and if such process
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should issue, the writ of error or supersedeas must hereafter be dis.
missed by the express mandate of the statute. It is further pro-
vided, except in certain enumerated cases, that a writ of error or
supersedeas shall not take effect until bond is given by the peti.
tioner in a penalty, and with certain conditions prescribed ; and if
two years elapse from the date of such final judgment or decree
before such bond is given, the appeal, writ of error, or supersedeas,
shall be dismissed. See sects. 13 and 17, ¢. 178, Code of 1873.
In the present case, the record has not been delivered to the clerk
of this court, nor has any such bond been given as is required of
the petitioner, nor indeed can be. These considerations are suffi-
cient to show that no writ of error or supersedeas can now be
granted, or, if granted, it must be dismissed, unless this court is
authorized to disregard the plain letter of the statute under which
it exercises its appellate jurisdiction. It may be further added,
that when this court deems the decision of the inferior court plainly
right, and rejects the application for appeal on that ground, no
other appeal, writ of error, or supersedeas can afterwards be granted
by this court in the said case. See sect. 10, c. 178, Code of 1873.

“ For these reasons, this court, with the highest respect and con-
sideration for the Supreme Court of the United States, must de-
cline to take any further action with respect to the mandate of
said court.

“This entry is made on the record book of this court in con-
formity with the request and at the suggestion of the counsel for
the petitioners.

“A copy.— Teste: Gzo. K. TayLog, C. C”

The petitioners accordingly pray that this court will take
such action as may be proper and needful in the premises to
give efficacy to its judgment.

We do not understand that the Court of Appeals intends by
its refusal to deny or question the appellate power of this tri-
bunal in cases arising in the State court where the validity of a
statute of, or of an authority exercised under, the State is drawn
in question, on the ground of its repugnancy to the Constitu-
tion and laws of the United States, and the decision is in favor
of its validity. Its appellate jurisdiction over the judgments of
the State courts in such cases, and other cases mentioned n
the twenty-fifth section of the Judiciary Act of 1789 (re-enacted
in the Revised Statutes), passed beyond the region of discus
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sion in this court more than half a century ago. As early as
1816, in the celebrated case of Martin v. Hunter's Lessee, this
court, in an opinion of unanswerable reasoning, from the gen-
eral language of the Constitution, asserted its appellate juris-
diction over the State courts in the cases mentioned in the act.
[t also showed that the jurisdiction had been sustained in a
great variety of cases, and that the doctrine had been acqui-
esced in by enlightened State courts without a judicial doubt
being breathed until that case arose. No doctrine of this court
rests upon more solid foundations, or is more fully valued and
cherished, than that which sustains its appellate power over
State courts where the Constitution, laws, and treaties of the
United States are drawn in question, and their aunthority is
denied or evaded, or where any right is asserted under a State
law or authority in conflict with them. And in no class of
cases could that jurisdiction be more properly invoked than
when, by enactments of a revolutionary organization against
the government of the United States, the property or the rights
of citizens of the loyal States are attempted to be destroyed or
impaired because of their loyalty to the Union.

The main reason assigned by the Court of Appeals for de-
clining to act upon our mandate, as seen by its opinion, is the
lapse of over two years from the date of the rendition of the judg-
ment of the Circuit Court of Rockingham County, and the de-
livery of the record to that court. The judgment was rendered
on the 18th of April, 1871, and the petition for the supersedeas
with the record was not presented to the court and delivered
to its clerk until the 12th of September, 1874. The Court of
Appeals, it is true, in its opinion, states that the record has not
been delivered to its clerk; but this is evidently an inadver-
tence, as the transeript before us shows that such record was
filed with him on the day mentioned. The court also adds, as
further reasons for its action, that a bond with a certain pen-
a_lty and prescribed conditions was required to be given within
like period before a supersedeas could take effect, and that no
such bond was given in the case; and also, that when the
(?ourt of Appeals deems a decision of the inferior court plainly
right, and rejects an application for an appeal on that ground,
1o other appeal or supersedeas can afterwards be granted.
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These last two grounds do not impress us as having force,
for a bond could not be required until the writ is allowed,
And the ground of refusing the writ, that the decision in the
inferior court was plainly right, being itself held to be untena-
ble, there could be no reason why the order of denial should
not be reversed, and an order granting the writ entered in its
place, as in the case of reversals of other orders.

As to the lapse of more than two years between the date of
the judgment and the delivery of the record to the clerk of the
appellate court, it is sufficient to observe that the Court of
Appeals gave no effect to that circumstance; and we could
not say it had no authority after that time to look into the
record of the inferior court. We could not say what facts
may have existed which prevented the operation of the stat-
ute, or what proceedings may have been necessary, according
to the practice of the court, to enable parties to avail them-
selves of the lapse of time. The court did not refuse to re-
ceive the petition of the plaintiffs in error on the ground that
it was presented too late, nor did it afterwards dismiss the
petition for that reason. It took jurisdiction of it so far as o
examine the record of the judgment of the court below, and to
pass upon its character. In its judgment, entered in its rec
ords, it states that the petition, * having been maturely con-
sidered, and the transcript of the said judgment seen and
inspected, the court being of opinion that said judgment is
plainly right, doth deny the said supersedeas.” That judg:
ment, thus entered, is a final determination of the character of
the judgment of the inferior court. Although in the form of
denying the supersedeas, it is not essentially different in its
character and effect from a judgment dismissing such writ after
it had been once granted and the merits of the case heard. S0
long as it remains unreversed, it will be authority to all the
inferior courts of Virginia that the confiscation of debts due t0
loyal citizens, under an act of the Confederate governmel?t-
enforced as a law of the State, was a valid proceeding. It 18
therefore, the subject of review in this court. The Richmm:d,
dc. Railroad Co. v..The Louisa Railroad Co., 13 How. Tl.
It is enough for our jurisdietion over the case that there wast
final judgment of the Court of Appeals, and our jurisdictiol
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cannot be now ousted, after we have acted upon the case
and passed upon its merits, by any suggestion that that court
never took jurisdiction to look into the record of the infe-
rior court and determine the character of its judgment; no
can we listen to any such suggestion in contradiction of the
record of the case. In the elaborate argument of counsel of
the case before us, though several objections were urged. to our
jurisdiction, no intimation was made of the want of jurisdic-
tion by the Court of Appeals. Skillern’s Executors v. May’s
Eurecutors, 6 Cranch, 267 ; Ex parte Story, 12 Pet. 339; Wash-
ington. Bridge Co. v. Stewart, 3 How. 413.

Whenever the highest court of a State by any form of
decision affirms or denies the validity of a judgment of an
inferior court, over which it by law can exercise appellate au-
thority, the jurisdiction of this court to review such decision,
if it involve a Federal question, will, upon a proper proceed-
ing, attach. It cannot make any difference whether, after
an examination of the record of the court below, such deci-
sion be expressed by refusing a writ of error or supersedeas,
or by dismissing a writ previously allowed. And when this
court has once acquired jurisdiction, it may send its process,
in the enforcement of its judgment, to the appellate court
of the State, or to the inferior court whose judgment is re-
versed. Had the Court of Appeals, after assuming jurisdic-
tion so far as to examine the record of the inferior ecourt
and pass upon its action, granted the supersedeas and ren-
dered in the case the judgment which, in our opinion, should
have been rendered, the judgment of the inferior court would
have been reversed, and judgment ordered in favor of the
Plaintiffs in error. Having jurisdiction of the case, we can
now direct that such reversal be made and such judgment be
entered, _

But inasmuch as the Court of Appeals finds itself embar-
rassed in its action upon our mandate by reason of the statute,
to‘ which no reference was made in its original decision, we
will direct that the mandate be recalled, and that final judg-
ment be entered in this court reversing the judgment of the
Cireait Court of Rockingham County, and awarding judgment
to the plaintiffs for the amount appearing from the record
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and the agreed statement of facts to be due to them on their
claim, with interest from its maturity, deducting in the com-
putation of time the period of the war; the judgment to be
paid by the defendant as administrator out of the estate of
the deceased George Bruffy, in like manner as other claims

established against his estate ; and it is
So ordered.

ProprLE’S BANK v. CALHOUN.

1. An action pending in a State court cannot be removed to the Circuit Court,
by written stipuiation, where there is nothing in the latter or the record to
show that, by reason of the subject-matter, or the character of the parties,
the latter court can take cognizance of it.

2. In a foreclosure suit, the Circuit Court, having jurisdiction of the subject:
matter and the parties, appointed a receiver, who, pursuant to its orders,
took possession of the mortgaged road. In an action between other par-
ties, subsequently brought in a State court, an attachment was sued out
and levied upon the road. Pending an application thereupon made to the
Circuit Court, to restrain the plaintiff from further proceeding with his
attachment, he and the defendant to the action consented to its removal
to the Circuit Court, where, upon a finding that the road was not, at the
date of the levy of the attachment, the property of that defendant, the writ
was dismissed. Held, that the Circuit Court had the right to determine
upon the conflicting claims to the possession of the road, and that the par-
ties to the action, by consenting to transfer it, did no more, in effect, than
that court might have compelled them to do.

8. The deeds of the defendant transferring his interest in the road to the trus-
tees named in the mortgage and to the railroad company bear date before
the attachment against hin1 was sued out. They were thereafter recorded.
Held, that they were admissible in evidence.

ERROR to the Circuit Court of the United States for the
Southern District of Illinois.

The People’s Bank of Belville brought an action in the Cir
cuit Court of the county of St. Clair, in the State of Illinois, at
its April Term, 1876, against Edward F. Winslow and James
H. Wilson, on two promissory notes, on which it alleged that
the sum of $40,738.86 was due. At the commencement of ‘the
action, the bank, upon filing the requisite affidavit, setting
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forth, among other things, the non-residence of the defendants,
obtained a writ of attachment, which was levied on the right
of way, iron track, &ec., of the road known as the Belleville
and O’Fallon Railroad, and its appurtenances, situate in that
county. During that term the following stipulation, signed
by the attorneys of record of the respective parties, was
filed: ““It is stipulated that on the fifth Monday of the term,
or at any subsequent day of the term, this cause shall be re-
moved to the proper Circuit Court of the United States, as by
consent, petition, and bond waived; and all defendants agree
to file the record of the cause in that court before the first
day of the June Term, A.D. 1876, defendants’ pleas to be there
filed with record.” On the said fifth Monday, the court, pur-
suant to that stipulation, ordered * that this cause be removed
to the Circuit Court of the United States for the Southern
District of Illinois; and that the clerk of this court certify a
transcript of the papers and proceedings in this cause to said
court, according to the statute in such case made and pro-
vided.”

Philo C. Calhoun and George Opdyke, trustees named in the
mortgage executed by the St. Louis and Southeastern Railway
Company to secure its bonds, filed their bill of foreclosure in
the said Circuit Court for the Southern District, Oct. 21, 1874,
and the court thereupon appointed a receiver, and put him
in possession of the mortgaged property, including that upon
which the attachment sued out by the bank was levied.

After the record of the attachment suit was filed in the latter
court, Calhoun and Opdyke presented, under a statute of Illinois
permitting such a proceeding in attachment cases, a petition of
interpleader, alleging that they, as trustees, and not Winslow and
Wilson, were the owners of the railroad on which the writ had
been levied, and praying that the attachment be dissolved. No
defence was made by Winslow and Wilson to the suit against
them; and the court rendered judgment against them for the
sum due on the notes, and in the record of the judgment was
meorporated an order of sale of the attached property. The
issue made by the petition of Calhoun and Opdyke was tried
some time after this, and judgment rendered in their favor,

with an order dismissing or dissolving the attachment. This
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latter issue, though triable by jury, was submitted to the court
by an agreement waiving the jury.

A bill of exceptions, embracing sixty pages of the printed
record, gives the history of this trial, and concludes as fol-
lows: —

“And now the court found the said property in said interplea
described to be the property of said interpleaders, and that it was
not subject to the said attachment, and was not the property of
Edward F. Winslow and James H. Wilson at the date of levy of
said attachment, but was the property of the interpleaders; to
which ruling and decision of the court the plaintiff, by its counsel,
at the time excepted.

“ And the court ordered said attachment to be dismissed, and to
this ruling and decision of the court plaintiff, by its counsel, at the
time excepted, and inasmuch as the matters and things above set
forth are not of themselves matters of record in said cause, the
plaintiff presents this its bill of exceptions, which it prays may be
signed and sealed and made part of the record, which is done.

“S. H. TREAT.” [sEAL]

An exception was duly taken to the admission of certain
evidence, which is mentioned in the assignment of errors, and
stated in the opinion of the court.

The bank sued out this writ, and assigns for error that the
court below erred: 1, In assuming and taking jurisdiction of
the said cause; 2, In trying said cause and rendering judg-
ment therein; 3, In dismissing the attachment; 4, In finding
that the property levied upon by virtue of the attachment was
not subject thereto, when it had at a previous term rendered
judgment for the amount of the note sued on, and ordered
that property to be sold to satisfy the writ; 5, In permitting
the deed from James H. Wilson and wife, and Edward F.
Winslow and wife, to George Opdyke and Philo C. Calhoun,
dated Jan. 4, 1876, and recorded in April, 1876, purporting ‘to
convey the property levied on by the attachment, to be read in
evidence on the trial of the issue made on the interplea of Op-
dyke and Calhoun ; 6, In permitting the deed from James I6L
Wilson and Edward F. Winslow, and their wives, to the St
Louis and Southeastern Railway Company (consolidated), dated
Jan. 5, 1876, and recorded in April, 1876, purporting to convey
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the property levied on by attachment, to be read in evidence
on the trial of the issue made on the trial of that interplea.

Mr. Charles W. Thomas for the plaintiff in error.

1. The Circuit Court had no jurisdiction. The removal was
by consent, without averring any facts which would author-
ize it. It must affirmatively appear from the record that the
Circuit Conrt had jurisdiction. Kennedy v. Georgia State
Bank, 8 How. 586; Dred Scott v. Sandford, 19 id. 398; Ex
parte Smith, 94 U. S. 455. Mere consent is wholly insuffi-
cient to confer it. The Lucy, 8 Wall. 807 ; Railway Company
v. Ramsey, 22 id. 322 City of New Orleans v. Gaines, 22 How.
141.

The fact that the plaintiff is a corporation of Illinois, and the
defendants are non-residents of that State, is immaterial. Cit-
izenship and residence are not synonymous terms. Iobertson
v. Cease, 97 U. S. 646.

In a case like this, where the court was without jurisdiction,
and its judgment a mere impediment to a proceeding in the
proper forum, a plaintiff may procure the reversal of a judg-
ment rendered in his favor, but which is really to his det-
riment. Hartmann v. B. 4 O. F. R. R. Co., 64 1. 24 ; Dred
Seott v. Sandford, supra.

2. At the J anuary Term, 1877, the Circuit Court heard the
cause, gave judgment in favor of the bank against the defend-
ants for $43,266.66, and ordered a sale of the property to sat-
isfy it, notwithstanding the interplea of Opdyke and Calhoun,
claiming the attached property, was on file. At the next term
it tried for a second time the title to the property, and found it
to be in Opdyke and Calhoun, thereby not only reversing the
former judgment, but denying the bank all recourse on the
garnishee given ‘it by the statute. The dismissal of the at-
tachment was a dismissal of the case. This was error. Bank
of the United States v. Moss, 6 How. 81.

‘3- But even conceding that the Circuit Court had jurisdic-
tion, and that there was no error in its action, as disclosed by
t.he record outside of the bill of exceptions, it erred in admit-
tlr'lg n evidence the deed from Winslow and Wilson and their
Wives to Opdyke and Calhoun, and the deed from the same
grantors to the’St. Louis and Southeastern Railway Company.
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Acknowledged and recorded after the attachment had been
levied, they were entirely incompetent and irrelevant as proof
of a legal title in the interpleaders superior to the lien of the
writ; and in this proceeding that title is the only question at
issue. City Insurance Co. v. Commercial Bank, 68 111. 348.

Upon this ground the bank, when the interpleaders had con-
cluded their case, moved the court to find that the property
was subject to the attachment. Had a jury been empanelled
to try the issue, this would have been equivalent to moving an
instruction to them, after the plaintiff had introduced all his
evidence, to find the title to be in the defendant. This court
will examine the bill of exceptions to ascertain whether in
either case the Circnit Court erred in refusing the motion.

If the evidence given by the plaintiff be insufficient to sustain
a verdict, so that one based thereon would be set aside, the
Court may direct the jury what verdict to render. Herbertv,
Butler, 97 U. S. 819.

Mr. Benjamin H. Bristow and Mr. William S. Opdyke for the
defendants in error.

MR. JUSTICE MILLER, after stating the case, delivered the
opinion of the court.

It has long been the established doctrine of this court that
no such exceptions as those taken in this case to the judgment
of the court on the facts submitted to it can be inquired of
here, under the provisions of the act providing for the mode
and the effect of submitting cases triable by jury to the court
alone.

There are, however, one or two exceptions to the admission
of evidence on the trial which can be and have been assigned
for error. A still more important question is raised by the
record outside the bill of exceptions, which demands our atten-
tion. It relates to the jurisdiction of the case in the United
States court as supposed to be acquired by the removal pro-
ceedings in the State court, which were founded on the written
consent of the bank and of Winslow and Wilson, who were the
only parties to the suit.

It needs no citation of authorities to show that the mere con-
sent of parties cannot confer upon a court of the United States
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the jurisdiction to hear and decide a case. If this were once
conceded, the Federal courts would become the common resort
of persons who have no right, either under the Constitution or
the laws of the United States, to litigate in those courts.

It is not necessary for us to decide whether a paper may not
be drawn up and signed by the parties, which shows on its
face that the case, either by reason of the citizenship of the
parties or the subject-matter of the litigation, is properly cog-
nizable in a Federal court, and that that court can, on their
assent, take jurisdiction either by way of original proceeding
or by removal from a State court.

No such case is presented by the agreement for removal
found in this record. Nor does it anywhere appear in this
record that the parties had the ecitizenship or the alienage
which would authorize the Federal court to entertain jurisdie-
tion of the case.

The record, however, shows that in October, 1874, prior to
the beginning of the attachment suit, there was instituted in
the Circuit Court of the United States a suit to foreclose a
mortgage in which Calhoun and Opdyke, as trustees, were
plaintiffs, and in which they procured the appointment of a
receiver, who held possession of the railroad under the order
of that court at the time the writ of attachment was levied.
It is further shown that they made application to the court sit-
ting in chancery to enjoin the bank from proceeding in the
State court with its attachment. No disposition seems to
have been made of this application, and it is a reasonable in-
ference that the removal of the attachment suit from the State
court into the court which had possession by its officer of the
property attached was made to avoid the conflict which might
have arisen if the cases had proceeded to final judgment in
courts of different jurisdictions.

We think this was not only permissible, but that it was the
Proper course to be pursued in such case. The jurisdiction of
the Cireuit Court of the United States does not here depend
on the citizenship of the parties, but on the subject-matter of
the litigation. That was in the actual possession of that court
when the State court attempted to levy its writ of attachment
on the property. It was for the court having such possession
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to determine how far it would permit any other court to inter-
fere with that possession, and what effect it would give to the
attempt of another court to seize the property so under its
control. A court of equity may punish for a contempt of its
authority persons who bring suits against corporations whose
property is in the hands of its receiver, and it is the constans
practice to ask its permission to institute suits against him
when they concern such property.

The bank was attempting in the State court to enforce by
judicial sale a rival and conflicting lien to that of Calhoun
and Opdyke, who were proceeding in the Federal court to
sell the same property under their lien. The latter court had
not only obtained jurisdiction of the question of lien prior to
the initiation of the bank’s suit, but it had taken possession
of the property by its receiver. It had thus drawn to itself
the subject-matter of the litigation and the right to decide
upon the conflicting claims to the possession and control of the
road.

These principles are not new in this court. They will be
found to be sustained by Minnesota Company v. St. Paul Con-
pany, 2 Wall. 609 ; Watson v. Jones, 18 id. 679; Buck v. (ol-
bath, 3 id. 334 ; and Freeman v. Howe, 24 How. 450.

In consenting, therefore, to the voluntary transfer of the Iiti-
gation from the State court into the Federal court, the par-
ties did no more than what they could have been compelled to
do by the injunction of the latter, and what would have been
done by such compulsory order if they had not submitted to it
by agreement. We do not think that there was error in the
court entertaining jurisdiction of the plea of interpleader of
Calhoun and Opdyke. Wiswall v. Sampson, 14 How. 52.

In the progress of the trial the intervenors offered in ev
dence a deed of trust made by Winslow and Wilson on the
fourth day of January, 1876, conveying the railroad in ques:
tion to Calhoun and Opdyke. Exception was taken to the ad
mission of this deed because the certificate of acknowledgment
did not state that the grantors were personally known to the
officer taking it, and because the deed did not tend to prov®
the issue made. {

As one of the certificates does state that Wilson and his
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wife were personally known to the officer, the objection to its
admissibility as to these grantors was clearly unfounded in
fact. The effect of the deed was for the court to consider
afterwards.

As the deed professed to convey the property in controversy
by the parties against whom the attachment ran, two months
before the writ was issued, it is impossible to hold it to be
irrelevant to an issue as to the ownership of the property at
the date of the levy of the writ.

Similar objections were made to a deed made by the same
grantors to the St. Louis and Southeastern Railway Company,
of the fifth day of January, 1876, to which the same answers
apply.

What effect should be given to the fact that these deeds
were not recorded until after the levy of the.bank’s attach-
ment we need not inquire, for that proposition does not go to
their admissibility in evidence, and its decision depends upon
other matters, both of law and evidence, as to which no ques-
tion is raised by this record.

These are all the assignments of error requiring notice at

our hands, and in these we find none.
Judgment affirmed.

ROGERS v. PALMER.

L A, as attorney for B., procured a judgment by default in favor of the latter
against C., of whose insolvency and intent to commit a fraud on the bank-
rupt law he had knowledge. Held, that that knowledge was imputable
to B.

2. C. having, with intent to give a preference to B., contributed to the rendition
of the judgment at an earlier day than without his aid it could have been
rendered, an execution was sued out and levied upon his goods. Held,
that he thereby procured them to be taken on legal process within the
meaning of the thirty-fifth section of the Bankrupt Law of March 2, 1867
(14 Stat. 534), as modified by the act of June 22, 1874. 18 Stat., part 3,
pp- 180, 181.

APPEAL from the Circuit Court of the United States for
the District of Minnesota.
The facts are stated in the opinion of the court.
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Mr. Edward G. Rogers for the appellant.
Mr. Enoch Totten and Mr. Cushman K. Dawvis, contra.

MR. JusTICE MILLER delivered the opinion of the court.

The complainant is assignee in bankruptey of Andrew Palmer,
Jr., son of the appellee.

The father having procured a judgment against his son in
the District Court of Freeborn County, Minnesota, for the sum
of $8,433, caused execution to be issued thereon and levied upon
the stock of goods of the defendant, who was a merchant in
business in the town of Albert Lea, in that county.

Within a few days thereafter, proceedings in bankruptey
were instituted against the son, and he was duly declared a
bankrupt. His assignee brought this suit in chancery for the
purpose of having the levy declared void as a fraud upon the
Bankrupt Act, and the goods, or their proceeds, subjected to
administration in the bankruptey proceeding. After answer,
considerable testimony was taken. The Circuit Court dis-
missed the bill, and he appealed.

The bankrupt was indebted to his father on three promissory
notes of several years’ standing, and long overdue, on which
interest had been paid with tolerable regularity until a year
before the bankruptey. About that time, the father, a resi-
dent of Wisconsin, visited the son, who lived in Minnesota, and
received a mortgage on some land, but not sufficient in value
to secure the debt. In July, 1875, he again visited his son in
Albert Lea, and not long afterwards sent the notes for col-
lection to Lovely & Parker, attorneys of that place, who com-
menced suit by the issue of a summons Oct. 23, 1875, which
was served the same day. An affidavit was made, November 5,
in the case by Parker, one of the attorneys, on which an at-
tachment was issued and levied on the entire stock of the
defendant’s goods. In this affidavit Parker stated, without
qualification, that the defendant was about to dispose of his
property with intent to delay and defraud his creditors.

By the course of procedure in the courts of Minnesota, the
plaintiff in that suit was entitled to judgment on the 13th of
the month, if no plea or answer was interposed ; and none Was
filed by the defendant.
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Two days before this time, however, other creditors of
Palmer, hearing of the condition of affairs, came to look after
their interests and to prevent this judgment. Before they
could initiate proceedings in bankruptcy they filed a bill in
equity in the State court, and procured an order enjoining the
plaintiff and his attorneys from taking their default and judg-
ment, on the ground that the proceeding was fraudulent and
collusive between father and son. This injunction was issued
on the 12th; but on the 13th, the first day on which a judg-
ment by default could have been entered in the action at
law, it was dissolved on the affidavit of Andrew Palmer, Jr.,
drawn up by one of the attorneys for his father, denying all
the allegations of the bill, and stating that his father’s debt
was a just and true one, and was due and wholly unpaid to
the amount stated in the complaint. Judgment was rendered
immediately, and on the same day an execution was levied on
the defendant’s stock of goods.

In a very few days thereafter the debtor Palmer was duly
declared a bankrupt. By agreement the goods were sold, and
the money derived therefrom deposited in the bankrupt court,
subject to the final decree in this suit, as they would have been
if they had not been sold.

There is no question that at the commencement of the
action by the father the son was insolvent.

There are many circumstances besides the affidavit made by
the son to show that he and his father had a perfect under-
standing in regard to that suit. Among these are the visit of
the father only a few months before it was commenced ; the
absence of any special reason for suing at that time after eight
years’ delay, and the giving shortly after of security by mort-
gage for the debt, though insufficient ; the sending of the notes
for suit to the attorneys who had been usually employed by
tl}e son; the son’s moving, as soon as the goods were attached,
his bf)Oks and papers into the office of these attorneys, and his
seéming full consultation with them throughout the whole
Proceeding.

When we come to add to these the voluntary affidavit of
the defendant, on which alone the injunction was dissolved,
aud the father enabled to recover judgment, under which an
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execution was issued and a lien secured on all the defendant’s
goods, we are satisfied that the son actively aided in securing
this seizure of them, with a design to prevent the equal dis-
tribution of them among his creditors under the proceedings
in bankruptey, which he knew would be commenced in a few
days.

Several of these creditors were present when the injunction
was dissolved and the judgment rendered. The injunction, as
the attorneys and the debtor Palmer knew, was obtained to
restrain the prosecution of the action until they could apply
to the court in bankruptcy. To delay the rendition of the
judgment until the application could be made would be fatal
to the preference of the father’s debt; for by the bankrupt
law the attachment was dissolved when the son was adjudged
a bankrupt, and unless execution could be levied before that
time the goods would pass to the assignee, relieved of any claim
under the judgment.

Whether, therefore, the father should be paid in full to the
exclusion of other creditors or not depended on the dissolution
of that injunction, and that was obtained solely on the volun-
tary affidavit of the insolvent son.

We are satisfied that he procured this preference and this
taking of his goods on execution with a purpose of defeating
the operation of the bankrupt law, within the meaning of the
act on that subject. Sect. 35 of Bankrupt Act.

But, in order that the assignee shall recover the value of the
goods seized on execution, it is not alone sufficient that the
bankrupt should have aided in procuring the seizure. It is
also necessary that the creditor should have had reasonable
cause to believe that the debtor was insolvent and should have
known that a fraud on the Bankrupt Act was intended.

We think this is the result of sects. 85 and 89 of the origiflal
bankrupt law, as amended by the act of June 22, 1874, Wh.lCh
changed the original act in important particulars, and which,
so far as it may conflict with that act, or the revision, must be
held to control them both. 18 Stat. part 8, pp. 180, 181. .

This latter statute carefully introduces the word know 1
stead of reasonable ground to believe, in regard to the purpos®
to commit a fraud on the act.
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We have little difficulty in coming to the conclusion that
the elder Palmer had reason to believe that his son was in-
solvent at the time judgment against him was taken and the
execution levied. We have already given the reasons for this,
to which may be added that his son swears that he wrote to
his father, pending negotiation with his other creditors and
before the judgment was taken, asking him to consent, with
the other creditors, to accept a compromise of fifty per cent
for his debts.

It is a little more difficult to say that the father Znew that
the goods were seized with intent to defraud the bankrupt
law. Possibly at the moment of the seizure he did not know
personally all that his attorneys and his son had done, nor all
that they knew. It may be that he supposed his suit would
proceed in regular order, without the aid of his son or any act
on the part of his attorneys intended to evade the bankrupt
law. He may not have known personally that other creditors
were on the ground contesting his right to a judgment, and
still others on the way to institute bankruptey proceedings,
which, if done before the goods were seized under his execu-
tion, would defeat his purpose of securing a prior lien.

But this cannot be said of the attorneys who represented
him. One of them had, only a few days before, made oath
that the son was about to dispose of his property to delay
and defraud his creditors. This, if true, was certainly a fraud
on the bankrupt law. Instead of instituting a proceeding in
bankruptey, this attorney swore ont an attachment in favor
of his client, which would be a fraud on the bankrapt law,
by preventing the equal distribution of this debtor’s property
among his creditors.

These attorneys also procured the debtor to make the affi-
davit in the injunction suit, with the perfect knowledge that,
if they thereby succeeded in dissolving it, their client would
seize the goods, and make his debt in preference to all other
creditors, though they knew that other creditors were on their
Way to St. Paul to initiate bankruptey proceedings. They,
therefore, knew and intended that their action in behalf of
their client would work a fraud upon the bankrupt law.

Is this knowledge imnutable to the appellee in this case?
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In Hoover v. West (91 U. S. 308), a creditor had procured a
confession of judgment and a levy on property of his debtor,
who was declared a bankrupt within four months thereafter,

The creditor had sent his note to a collection agency in
Philadelphia, which forwarded it to their corresponding attor-
ney in Nebraska, where the judgment was taken. The cred-
itor knew nothing of what was done until the money was
made by sale of the goods, and had given no direction as to
the mode of proceeding, and held no communication with his
attorney. This court held that the attorney was the agent in
the transaction of the collecting agency and not of the creditor,
and that he could not be held to know what the attorney
knew in regard to the insolvency of the debtor, and other
matters in the case. Three of the judges dissented from this
view. But an examination of the opinion will show that all
were agreed that if the creditor had sent the note directly
to the attorney, the latter would then have been the agent of
the creditor, whose acts and whose knowledge, obtained in the
course of the employment, would have been the acts and the
knowledge of his principal. And such, we think, is the true
rule of law.

That the attorneys of the elder Palmer and the son were
aware of the insolvent condition of the latter, and were co-
operating to have his property seized on execution before the
bankrupt law could be enforced, and with intent to defeat its
operation on the son’s property, we think is quite clear. And
this we understand to be a fraud upon the bankrupt law,
where the debtor contributes actively to that end. Wilson v
City Bank, 17 Wall. 478 ; Little v. Alexander, 21 id. 500.

The result of these considerations is that the decree of the
Circuit Court must be reversed, and a decree rendered for
the complainant, in conformity to this opinion; and it is

So ordered.

MRg. JusticE FIELD dissented.
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FincH v. UNITED STATES.

While the act of July 28, 1868 (15 Stat. 125), was in force, A., the owner of two
distilleries, applied to the Commissioner of Internal Revenue for Tice meters
for them, and deposited the price with the collector of the proper district to
be paid to the manufactyrer. The latter delivered them and received the
money. In one distillery the meters were not used, and in the other they
never worked properly.. A.sued the United States for the money so paid.
Held, that he was not entitled to recover.

APPEAL from the Court of Claims.
The facts are stated in the opinion of the court.

My, Nathaniel Wilson and Mr. Lewis Abraham for the ap-
pellants.
The Solicitor- General for the United States.

Mr. JUSTICE SWAYNE delivered the opinion of the court.

This is an appeal from the Court of Claims. The case 13
spread over a large surface in the record, but a very condensed
statement of the facts will be sufficient for the purposes of this
opinion.

In the years 1868 and 1869 the appellants were distillers,
and had two distilleries in Pittsburgh, Pa. The distilleries
were designated as 1 and 4. In October, 1868, the appellants
made application, in due form, to the Commissioner of Internal
Revenue for Tice meters for distillery No. 1, and at the same
time deposited with the collector of the district in which the
distilleries were situated the sum of $2,050, the price of the
meters, to be paid over to the manufacturer when the meters
were delivered to them. The meters were delivered, and the
money was paid accordingly.

These meters were never used, the distillery having ceased
to run long before any one went to make the attachment neces-
sary to utilize them.

In March, 1869, the appellants made a like application for
such meters for distillery No. 4, and deposited with the col-
ktctor $2,100 to pay for them. They were delivered to the
distillers in J uly, 1869, and the $2,100 was thereupon paid to
the manufacturer. These meters never worked properly.
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There is no proof that they were tested before they were
shipped from the manufactory, nor that any officer of the In.
ternal Revenue Bureau was detailed to attach them, or to test
them after their attachment, or that their indications were
ever in any wise regarded by the storekeeper in making his
daily reports, or by the assessor in making his monthly compu-
tation of the products of the distilleries.

By the act of July 20, 1868, c. 186 (15 Stat. 125), the com-
missioner, for the prevention and detection of fraud by disti-
lers of spirits, was ‘authorized to adopt and preseribe for use
such hydrometers, saccharometers, weighing and ganging in-
struments, or other means for ascertaining the quantity, grav-
ity, and producing capacity of any mash, wort, or beer used, o1
to be used, in the production of spirits, and the strength and
quantity of spirits subject to tax,” as he might deem proper.

Under these provisions, orders, regulations, and instructions,
covering the subject of the meters in every aspect, were issued
by the commissioner. They compelled the distillers to buy
and pay for Tice meters, as was done in the case in hand, and
left them no choice to do otherwise. One of those regulations
was as follows: “Under the provisions of the law the distiller
is required to furnish and attach meters at his own expense,
and also to furnish all pipes, materials, labor, and facilities
necessary to complete such attachment. The first duty of &
distiller is, of course, to procure a meter. The manufacturer
is not required to furnish the meters on eredit, and ought not
to be expected to do so. When he ships a meter to a distiller
in accordance with the application, the manufacturer is entt
tled to the pay for it. The law does not require the mant-
facturer to attach it, but, on the contrary, requires the distiller
to attach at his own expense.”

Another specified that * the expenses and transportation an.d
attachment of meters, and of changes required to be made in
the distillery, are to be paid by the distiller,” and * distillers
must furnish all lumber and other materials necessary for the
attachment of the meter, and such workmen and assistants 4
may be required.” By a circular of June 8, 1871, the com
missioner announced substantially that the meters were & fail-
ure, and from that time they ceased to be used.
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By the act of June 6, 1872, sect. 12, c. 315 (17 Stat. 239),
all the provisions of the act of 1868 touching meters were
repealed, and the use of meters was thereupon abandoned by
law. Upon the passage of this act the commissioner issued a
circular advising distillers that ¢¢all meters attached to distil-
leries may be detached,” and ¢ that the meters being the
property of the distillers, they will be permitted to dispose of
them as they may desire.”

By this suit the appellants seek to recover from the United
States the aggregate of the $2,050 and $2,100 paid by them
for the Tice meters as before mentioned.

The appellants insist that there was an implied warranty by
the United States that the meters they thus bought would be
effectual for the purposes they were designed to accomplish,
and that there being a clear breach of this warranty, the
United States are liable accordingly.

To this there are two answers : —

1. The meters were solely for the benefit of the United
States. The appellants had no interest in their working well.
If they had any interest in the result, it was in the other
direction. :

The sole object of the meters was to prevent or expose
frauds by the distillers. If the meters were effectual for these
purposes, so much the better for the government. If they
were a failure, so much the worse. If the distillers were hon-
est, the success of the meters was to them wholly immaterial.
If dishonest, the failure would have helped to make their
frauds lucrative, while efficiency might have cut off their
fraudulent profits and subjected them to exposure and punish-
ment. The distillers did not pay out a dollar more because
the meters were a failure, nor would they have paid a dollar
Iless if the tests thus provided had fully answered the expecta-
tions of the government. ;

: In either event the pecuniary result to the distillers, if honest
In their business, must have been exactly the same.

The essence of their complaint is that the government found
the b lawfully provided to detect their frauds, if they
committed any, unavailing, and therefore used none. Their
argument implies that, if those means had been effectual and
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had been used, they would have been satisfied, and their claim
could not have arisen.

Both the proposition and the argunment seem to us to involve
a palpable solecism. There is nothing in the facts of which
any contract relation, express or implied, between them and
the government, can be predicated.

2. Regulations established pursuant to law made it obliga-
tory upon the distillers to procure the meters, if they continued
to carry on the business. They were required to buy and pay,
and did so. The government neither paid nor agreed to pay
anything. The purchase of the meters was an incident and
burden of the business. The right to engage in the business
was not unqualified. It could only be done when authorized
by the government, in the mode prescribed. No one was com-
pelled to procure that authorization, but whoever elected to do
so took it necessarily cum onere, and hence has no right to com-
plain of any condition imposed and assented to, or of anything
resulting from it. Certainly no consequence such as that here
in question can constitute a cause of action against the United
States, any more than would any other expenditure or any
other loss arising from the business.

Nor can there be any valid demand against the United
States upon the ground of money paid and expended for their
benefit. The meters were bought and paid for by the appel-
lants. They chose to give the order and pay the money rather
than give up the business. The meters were delivered to them
by the manufacturer. They owned them, and still own them.
The United States never asserted any claim to them. After
their use was finally dispensed with by the government, the dis-
tillers had the right, as they still have, to dispose of them
according to their diseretion. Upon the passage of the act of
1872 a circular from the commissioner notified them accord-
ingly. .

Nor is there any foundation for a claim against the Uni
States for money had and received. It is true, their ?fﬁcef
received the price of the meters from the appellants; but -lt was
for the manufacturer, and not for the government, and 1'62:“Ls
paid over, accordingly, upon the delivery of the meters. The
officer was a mere conduit for passing the money from one

ted
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party to the other. The regulation which prescribed the ar-
rangement was intended to secure certainty and promptitude
of payment to the manufacturer, and corresponding prompti-
tude on his part in the delivery of the meters when ordered.
Not a dollar of the funds in question is, or ever was, in the
national treasury.
We concur in the views expressed by the Court of Claims.

Judgment affirmed.

RAILROAD CoMPANY ». CouNTY OF HAMBLEN.

Where, under & decree to enforce a statutory lien retained by the State upon
the property, real and personal, stock, and franchises of a railroad company,
the property and franchises were sold, — Held, that the property was there-
after subject to taxation under the laws of the State, as immunity therefrom,
if possessed by the company, did not pass to the purchaser.

ERROR to the Supreme Court of the State of Tennessee.

This was an action brought by the East Tennessee, Vir-
ginia, and Georgia Railroad Company, against the County of
Hamblen, Tennessee. The question at issue was as to the lia-
bility of the company to pay taxes on the assessed value of
that portion of its road which lies in that county.

The Cincinnati, Cumberland Gap, and Charleston Railroad
Company was chartered by an act of the General Assembly of
Tennessee, approved Nov. 18,1853, the eighth section of which
provides, * That said company shall be, and they are hereby,
vested with all the rights, powers, and privileges, and subject
to all the restrictions and liabilities, of the Nashville and Louis-
Yille Railroad Company, except where otherwise provided for
In this charter.”

A charter was granted to the latter company Feb. 9, 1840,
the fortieth section of which provides, —

“That the capital stock in said company, the dividends thereon,
&I.Id the roads and fixtures, depots, workshops, warehouses, and ve-
hicles of transportation belonging to the company, shall be for ever
exempt from the taxation in each and every of the said States of

Tennessee and Kentucky, and it shall not be lawful for either of
VoL, x11, 18
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the said States, or any corporation or municipal police, or other au.
thority thereof, or of any town, city, county, or district thereof, to
impose any tax on such stock or dividends, property or estate:
Provided, the stock or dividends, when the said dividends shall
exceed the legal interest of the State, may be subject to taxation
by the State in common with and at the same rate as money at in-
terest or interest thereon, and when the State shall impose a tax ou
the dividends declared in favor of the stockholders of the com-
pany, the tax shall extend only to such proportion of the said divi-
dends and capital stock as the part of the road in that State shall
bear to the whole road, from the profits of which the said dividends
have arisen, which tax, when imposed, shall be retained by the com-
pany out of the dividends and paid to the State; but no tax shall
be imposed so as to reduce the part of the dividends to be received
by the stockholders below the legal interest of the State.”

The company first named borrowed from the State her
coupon bonds. To secure their payment, the General Im-
provement Act of 1852, and the acts amendatory thereof,
which authorized the loan, retained a lien therefor upon the
property, real and personal, stock, and franchises of the com-
pany. The latter failing to pay the interest, a law was passed
conferring upon the Chancery Court of Nashville jurisdiction
of all questions arising upon loans made under those acts to
the various railroad companies. The State filed her bill July
21, 1871, in that court to enforce her lien, and secure the
payment of the bonds so advanced to the company. A decree
was passed for the sale of the property, which is set out in
the opinion of this court. McGhee, the purchaser under the
decree, conveyed the property to the East Tennessee, Virginia,
and Georgia Railroad Company.

The Circuit Couwrt for the county of Hamblen held thut
the company was subject to the tax, and entered judgment ac-
cordingly, upon the affirmance of which by the Supreme
Court the case was removed here.

Mr. George Brown for the plaintiff in error.
Mr. William Y. C. Humes, contra.

Mg. CHIEF JUSTICE WAITE delivered the opinion of the
court.
This case is, we think, governed by that of Morgan V.
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Louistana, 93 U. S. 217.  We there held that immunity from
taxation was not such a franchise of a railroad corporation as
would pass by a sale under a mortgage “ on the property and
franchises of the company,” and that the term ¢ franchises ”
was not synonymous with “rights, privileges, and franchises,”
“rights, powers, and privileges,” and the like. The Cincin-
nati, Cumberland Gap, and Charleston Railroad Company was
by its charter invested ¢ with all the rights, powers, and
privileges” of the Nashville and Louisville Railroad Company ;
but the statutory lien retained by the State as security for
its advances covered only ¢ the property, real and personal,
stock, and franchises ”’ of the Cincinnati, Camberland Gap, and
Charleston Company. The decree of the Chancery Court of
Nashville provided that if the railroad company itself, or some
one or more of its stockholders, should not purchase * the said
railroad and all the property, real, personal, and mixed, and
the franchises and privileges of said railroad company, for
$700,000, payable in the bonds of the State of Tennessee, with
the coupons attached of and after Jan. 1, 1871,” or sell * the
same to other parties . . . under the conditions, liabilities, and
restrictions as aforesaid, which are fully set forth in said . . .
decree,” then the commissioners of the State might sell «all
the property and franchises of the . . . company to the best
advantage, either at public or private sale.” Neither the com-
pany nor its stockholders bought under this decree ; but C. M.
McGhee, for himself and his associates, proposed to the com-
missioners to pay for the road $300,000 in bonds of the State,
with January, 1871, coupons attached ; and in his proposal he
said, “ I expect a full and perfect title to the road, including
the State’s interest, franchises, and privileges.” This proposi-
tion was accepted by the commissioners, and the sale, reported
to the court, was confirmed by decree in the following words :
s hiah report being seen, heard, and fully understood by
Fhe court, and not excepted to, is in all things confirmed ; and
1t appearing to the satisfaction of the court that the sales of the
Knoxville and Kentucky and the Cincinnati, Camberland Gap,
:emd Charleston Railroad, with their property and franchises,
have been made by the commissioners in conformity with the
previous decrees, it is therefore ordered, adjudged, and decreed
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that these said sales be confirmed, and that the commissioners
retain the bonds and collect the residue of the purchase-money
as the same falls due, and, when the same is fully paid, make
title to the purchasers according to the terms of the contract
and former decrees of this court. It is further ordered and
decreed by the court that the purchasers be at once put in
possession of these roads, severally bought by them, with all
the property, franchises, and effects so bought by them as
aforesaid, and for this purpose, if necessary, the clerk and
master is hereby ordered and directed, upon the application of
either of said purchasers, to issue a writ of possession, or writs
of possession, directed to the sheriff of the several counties
in this State through which the roads may run, or in which
any part thereof, or of the property sold, may be, directing
said sheriff to put the purchasers in possession of such prop-
erty at once, and make return of his aection to this court. It
is further ordered, adjudged, and decreed that all the acts
of the commissioners in reference to said sales be, and the
same are hereby, approved, sanctioned, and ratified by the
court.”

From this it will be seen that although MecGhee in his
proposal said, “he expected a full and perfect title to the
road, . . . franchises, and privileges,” the court, in passing
upon the confirmation, treated the sale as of the ‘ property
and franchises,” “in conformity with the previous decrees,”
and directed that, when the agreed price was paid in full, the
commissioners ¢ make title to the purchasers according to the
terms of the contract and former decrees of this court.”

In this way, as it seems to us, the title of these purchasers
was confined to the property and franchises of the company,
notwithstanding the use of the additional word * privileges i
in the proposal. The authority to sell embraced only * prop-
erty and franchises,” and the sale recognized by the court as
having been made is confined within the same limit. An
opportunity was afforded the company itself or its stockholders
to discharge the State lien or buy the State's interest, on Fh.Q
payment of $700,000 in State bonds. In that event, the origh
nal franchises and privileges of the company were to remai
unimpaired or pass to the company’s vendee ; but if a sale wa%
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made by the State authorities to a third party under the statu-
tory lien, then only the franchises which the lien covered were
to be transferred ; and those, as we said in Morgan v. Louisiana
(Supra), were only “the positive rights or privileges, without
the possession of which the road of the company could not be
successfully worked.” The act of Dec. 21, 1870, does not pur-
port to enlarge the State’s interest. It simply provided a
way in which the statutory lien, as originally retained, could be
enforced ; and gave authority, upon a sale of ¢ any of the fran-
chises,” to transfer and vest in the purchaser *“all the rights,
privileges, and immunities appertaining to the franchises sold.”
As in this case only franchises * essential to the operations of
the corporation, and without which its road and works would be
of little value ”” (Morgan v. Louisiana), were sold, the immu-
nity from taxation did not pass as an incident.

Our attention has been called to the case of the Knoxville
¢ Ohkio Railroad Co. v. Hicks, decided by the Supreme Court
of Tennessee at its September Term, 1877, but not yet reported
in the regular series of reports, as holding that this immunity
did pass under a similar sale. We do not so understand that
case. There it appears that the Chancery Court of Nashville,
acting under the jurisdiction conferred by the act of Dec. 21,
1870, « distinetly adjudged that not only the property of the
old company, but all its rights, franchises, privileges, and
immunities, as defined by the charter and laws and the decree
in the canse, passed to and vested in the new company.” Here,
on the contrary, the same court adjudged, under the authority
of the same act, that only the * property and franchises”
passed. The same difference, therefore, exists between these
cases that there is between Humphrey v. Pegues (16 Wall.
244) and Morgan v. Louisiana, supra. In Humphrey v. Pegues,
we held that immunity from taxation did pass under a transfer
of ““ all the powers, rights, and privileges” of a railroad corpo-
ration, but, in Morgan v. Louisiana, that it did not by a trans-
fer Of.“ property and franchises ’ only.

‘ This disposes of the case, and makes it unnecessary to con-
sider whether the immunity from taxation which the Nashville
and L'Ouisville Company had by its charter was granted to
the Cincinnati, Cumberland Gap, and Charleston Company,
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or whether, if it was, this immunity could be transferred t
a purchaser at a sale to enforce the statutory lien retained
by the State, even with the aid of the jurisdiction conferred
on the Chancery Court of Nashville by the act of Dec. 91,
1870. |

Judgment affirmed.

BUCHANAN ». LITCHFIELD.

1. The twelfth section of the ninth article of the Constitution of Illinois, adopted
in 1870, declares that “no county, city, township, school district, or other
municipal corporation, shall be allowed to become indebted in any man
ner, or for any purpose, to an amount, including existing indebtedness, in
the aggregate exceeding five per centum on the value of the taxable prop-
erty therein, to be ascertained by the last assessment for State and county
taxes previous to the incurring of such indebtedness.” Under a statute of
that State, approved April 15, 1873, authorizing cities to construct water
works, and for that purpose to appropriate and borrow money, and levy and
collect a general tax in the same manner as other municipal taxes may be
levied and collected, the city of Litchfield, by her ordinance, authorized
and directed the issue of city bonds not exceeding a certain amount to
be used for borrowing money for the erection, construction, and mainten-
ance of water-works for the use of the people of that city. Bonds in the
form and amount prescribed were accordingly issued, bearing date Jan. 1,
1874. Each recites that it “ is issued under authority of an act of the Gen-
eral Assembly of the State of Illinois, entitled ¢ An Act authorizing cities,
incorporated towns, and villages to construct and maintain water-works,’
approved April 15, 1873, and in pursuance of an ordinance of the said city
of Litchfield, No. 184, and entitled ¢ An Ordinance to provide for the issuing
of bonds for the comstruction of the Litchfield water-works,’ approved
Dec. 4, 1873.” The said twelfth section is not referred to in the statute or
the ordinance, nor does the latter make mention of the city’s indebtedness,
although at the time of the issue of the bonds it exceeded the constitutional
limit. A bona fide holder of them brought suit upon the unpaid coupons
thereto attached. Held, that he was not entitled to recover.

2. Inasmuch as neither the Constitution nor the statute prescribes any mode by
which a party dealing with the city can ascertain the amount of her inde})t‘
edness, guere, if the bonds had contained recitals which could be juSﬂYIm'
terpreted as amounting to a representation by her constituted authorities,
that her indebtedness, increased by the amount of the bonds, did not exceed
the constitutional limit, would she, as against a bona fide holder of them, be
estopped from disputing the truth of such representations.

8. The present case distinguished from others, wherein it was held that cerfal
recitals in the bonds of a municipal corporation were conclusive as t0 their
validity, and its liability to pay them.

tain




Oct. 1880.] BUCHANAN v. LITCHFIELD. 279

4 In determining whether the constitutional limit of the indebtedness of the
city had been exceeded by the issue of the bonds, the court permitted —
there having been no separate assessment of the property within the city
for the preceding year made or required by law — the introduction of the
assessments for State and county taxes embracing all taxable property
within the county and t.wnships of which the city formed a part, from
which, in connection with a map, the location and taxable value of all the
property within the limits of the city for that year could be readily ascer-
tained. Held, that the evidence, being the best which the law afforded, was
properly admitted.

5. Quere, Is the city legally bound to refund to the proper parties the money
which her authorized agents or officers received and paid into her treasury,
as the proceeds of the sale of the bonds.

ErrOR to the Circnit Court of the United States for the
Southern District of Illinois.

This was an action of assumpsit, brought Nov. 25, 1876, by
Alexander Buchanan against the City of Litchfield, Illinois,
to recover the amount of certain coupons of which it was
admitted that he was the bona fide holder for value. The
declaration, besides a count upon the coupons themselves, con-
tains the usual counts for money lent and advanced, and for
money had and received. The city defended the action upon
the ground that the bonds were issued in violation of the Con-
stitution of the State, and that they were consequently void.
The court which, by the stipulation of the parties, tried the
issue found for the defendant, and the plaintiff sued out this
writ.

The legislature of Illinois passed, April 15, 1873, an act
entitled “ An Aect authorizing cities, incorporated towns, and
villages to comstruct and maintain water-works,” by the first
section of which aet it is provided that all cities, incorporated
towns, and villages in the State be, and are hereby, authorized
and shall have power to provide for a supply of water for
the purpose of fire protection and for the use of the inhabi-
tants of such cities, incorporated towns, and villages, by the

erection, construction, and maintaining of a system of water-
works,

The second section provides that such cities, incorporated
towns, and villages may borrow money, and levy and collect a
general tax in the same manner as other municipal taxes may
be levied and collected, for the erection, constraction, and main-
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taining of such water-works, and appropriate money for the
same.

The city council, the legislative authority of the city, adopted,
Dec. 4, 1873, an ordinance in the words following : —

“ An Ordinance to provide for the issuing of Bonds for the Con-
struction of the Litchfield Water-works.

“Be it ordained by the city council of the city of Litchfield :

“SEecT. 1. That in accordance with the power conferred by sec-
tion second of an act of the General Assembly of the State of
Illinois, entitled ¢ An Act authorizing cities, incorporated towns and
villages to construct and maintain water-works,” approved April 15,
1873, the mayor and city clerk are hereby authorized and instructed
to issue not exceeding fifty thousand dollars in Litchfield water
bonds, which bonds shall be used for borrowing money for the erec-
tion, constructing, and maintaining of water-works for the use of
the people of said city of Litchfield.

“Secrt. 2. That the said Litchfield water bonds shall be of the de-
nomination of five hundred dollars each, shall be dated Jan. 1, 1874,
and shall become due twenty years after said date, but may be re-
deemed at par at any time after the year 1878, notice being given at
the Nassau Bank, in the city of New York, six months in advance
of the intention so to redeem, and said bonds shall bear interest at
the rate of ten per centum per annum, payable semi-annually at the
said Nassau Bank in the city of New York.”

As required by the charter, the mayor of the city approved
this ordinance, and after its adoption he and the city clerk made
one hundred bonds of the denomination of $500 each, as fol-
lows, differing in the numbering from 1 to 100, inclusive.

“No.——.] Lircuriep WaTER BoND. [$500.00.
“CITY OF LITCHFIELD, STATE OF ILLS.

“The City of Litchfield, in the State of Illinois, for value received,
promises to pay to Geo. Wm. Ballou or bearer five hundred dollars,
in current money of the United States, at the Nassau Bank i the
city of New York, twenty years after date, with interest thereon
from the date hereof at the rate of ten per centum per annum
which interest shall be payable semi-annually in current money 0i
the United States on presentation at said bank of the coupond
hereto annexed: Provided, that the said city of Litchfield shall
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have the right to pay off and redeem this bond at its par value at
any time after the year A.Dp. 1878, first giving said bank six
months’ notice in writing of the intention to so redeem.

«This bond is issued under authority of an act of the General As-
sembly of the State of Illinois, entitled ¢ An Act authorizing cities,
incorporated towns, and villages to construct and maintain water-
works,” approved April 15,1873, and in pursuance of an ordinance
of the said city of Litchfield numbered 184, and entitled ¢ An Ordi-
nance to provide for the issuing of bonds for the construction of
the Litchfield water-works,” approved Dec. 4, 1873.

“In testimony whereof, the mayor of said city has hereunto set his
hand and caused the corporate seal to be affixed, and the clerk of
said city to countersign the same this first day of January a.p. 1874.

“W. 8. PaLMER, Mayor.

“B. 8. Hoop, City Clerk.”

Coupons for the semi-annual interest were attached to the
bonds, and the whole number, amounting to $50,000, were sold
by the city for the purposes for which they were authorized.
The plaintiff’s coupons were due July 1, 1876.

The defendant then proved against the objection of the
plaintiff, who insisted that such evidence was not admissible
against him as the bona fide holder of the coupons, that the
city of Litchfield is incorporated under a special law which
defines its boundaries ; that there was no assessment made of
the taxable property within said city for the year 1873, sepa-
rately, but that the city is within the limits of two municipal
townships organized under the township organization laws of the
State, one called North Litchfield and the other South Litch-
field, each six miles square, and that the taxable property in
thta city was assessed for State and county taxes in the town-
ship in which it was situated and to which it belonged ; that
the property of the city as assessed for State and county taxes
for the year 1873 was $1,400,000, which valuation was ascer-
tained by the following method : —

The assessors of North and South Litchfield returned to the
clerk of the county court the lists and value of the property
assessled for taxation for the year 1873 in said townships re-
Spectively, which lists contained a description of all the lands,
lots, and other real estate in said township, with the proper
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valuation opposite each tract or lot. With these lists and the
plat of the city before him, the clerk was able to ascertain the
description and value of all the real estate in the city, and by
footing the value of the several lands and lots found within the
city limits the aggregate value of all the real estate of the city
was ascertained for the year 1878.

By another special law the city of Litchfield is made one
school district, called the Litchfield school district. And it is
a part of the legal duty of the township to note opposite the
name of each owner of personal property assessed for taxation
the school district in which he resides. That the assessors of
North and South Litchfield for the year 1873 noted opposite
the names of the owners of personal property in their township
residing within the eity limits that they resided in Litchfield
school district, and the assessed value of the personal property
of the city of Litchfield was ascertained by computing the value
of all the personal property assessed for taxation in the school
distriet.

That railroad property and the property of corporations were
assessed by the State Board of Equalization, and the whole
value of these species of property lying in Montgomery County
(in which the city of Litchfield is situated) was certified by
the auditor to the county clerk, and the proportion taxable in
Litchfield was ascertained by the clerk.

That the assessment thus made by the town assessors of the
towns of North and South Litchfield was the only assessmens
made, or authorized by law to be made, of the property situated
in the city of Litchfield for State and county taxes for the year
1878, and which assessment for the purposes aforesaid was the
last assessment for State and county taxes previous to the iss-
ing and making of said bonds. That by compiling the assess
ments thus made the exact amount of the value of taxable
property in said city of Litchfield for the year 1873, as assessed
for State and county taxes, should be and is ascertained to be
the said sum of $1,400,000.

It was proved that the debt of the city of Litchfield on and
before the first day of January, 1874, exclusive of the water
bonds, was $70,000.

Sect. 12 of art. 9, in force in 1870, of the Constitution of the
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State, is in these words : ¢ No county, city, township, school dis-
triet, or other municipal corporation shall be allowed to become
indebted in any manner or for any purpose to an amount in-
cluding existing indebtedness in the aggregate exceeding five
per centum on the value of the taxable property therein to be
ascertained by the last assessment for State and county taxes
previous to the incurring of such indebtedness.”

Upon the trial the following questions arose : —

First, Whether said twelfth section of the ninth article of the
Constitution of the State of Illinois, by its own force and terms,
without appropriate legislation, limited or affected the other-
wise lawful power of the city of Litchfield to issue the bonds
and coupons, and sell the same to raise money for the construc-
tion of water-works according to the provisions of the act of
April 15, 1873, and the ordinance of the city of Litchfield No.
184, in relation thereto, so as to render said bonds and coupons
void as being in excess of five per cent including existing
indebtedness on the value of taxable property in said city as
ascertained by the last assessment for State and county taxes
preceding the issue of such bonds.

Second, Whether the facts offered in evidence for the pur-
pose of showing the value of taxable property in the city of
Litchfield for the year 1873 are competent and sufficient to
establish the value of taxable property therein, to be ascer-
tained by the last assessment thereof, for State and county
taxes previous to the issue of such bonds.

Third, Whether the said facts tending to prove that the said
bonds, including the indebtedness of said city, exceed five per
cent on the value of the taxable property of said city at the
time they were issued, as ascertained in manner before stated,
are admissible or competent as evidence in this case to impair
the vights of the plaintiff as the bona fide holder of the cou-
pous sued on.

And the opinion of the said judges being opposed upon the
questions, the latter were duly certified to this court.

Mr. John M. Palmer and Mr. Frank Morison for the plain-
tiff in ervor,

The defence relied upon by the city is the nullity of the
bonds by reason of her asserted absolute want of power to issue
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them. It rests upon the constitutional clause, that “no county,
city, &c., shall be allowed,” &c. The question arises, whether
the clause operates proprio vigore upon municipal corporations,
and imposes an actual limitation upon them, or whether it en
joins a duty upon the legislature, when either creating them
or providing for the government and control of such as are
already in existence. The sounder view, we submit, is that it
requires for its enforcement legislation prescribing, under ade-
quate penalties, the duties of the officers of a municipal cor-
poration and declaring the mode by which those dealing with
them may ascertain its indebtedness. None has been enacted.

But, conceding the clause to be self-operating, it does not
unconditionally prohibit the city from contracting debts for
the purposes enumerated in its charter, or in the act of April
15, 1878. That power is expressly granted, and the limita-
tion upon it taking effect only under certain circumstances,
the question as to when it may be lawfully exercised must
be necessarily dependent upon the decision of the city council
whether they do in fact exist. That body alone has access
to the means by which they can be investigated and deter-
mined. The passage of the ordinance, so far as innocent third
parties are concernied, was a final and authoritative declara
tion by those who were clothed with authority to make it, that
no circumstances existed which precluded the exercise of that
power. The bonds issued, whereon the money was raised to
carry that ordinance into effect, are, therefore, valid securities
in the hands of a bonu fide holder for value. The city is as
effectually estopped by their recitals as if the ordinance had
declared in express terms, as it now does virtually and by
necessary implication, that, at the time of its passage, her debt,
including that thereby incurred, would not be in excess of the
prescribed amount.

Under the well-settled rule of this court, that nothing bflt
a total want of power renders this class of securities yoid 1
the hands of such a holdér, bonds issued without proper for-
malities, bonds issued contrary to the provisions of the laws
authorizing them, bonds fraudulently issued, stolen bonds, .the
proceeds of which never reached the municipalities issuing
.them, and bonds declared to be invalid by the courts of the
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States in which they were issued, have all been pronounced
good here. The municipalities have been held to the payment
of them, without regard to any equities which would consti-
tate a good defence against a party who had mnotice of them.
Commissioners of Knox County v. Aspinwall, 21 How. 539; Mo-
ran v. Miamsi County, 2 Black, 732; Mercer County v. Hacket,
1 Wall. 83; Mayor v. Muscatine, id. 884; Kennicott v. Super-
visors, 16 id. 452; Supervisors v. Schenk, 5id. 784; County of
Daviess v. Huidekoper, 98 U. S. 98; County of Schuyler v.
Thomas, id. 169 ; County of Callaway v. Foster, 93 id. 567 ;
County of Seotland v. Thomas, 94 id. 682; County of Warren
v. Marey, 97 id. 96 5 Cromwell v. County of Sae, 96 id. 51;
Oommissioners v. Bolles, 94 1d. 104 ; Commyissioners v. January,
id. 202.

Marcy v. Tounship of Oswego (92 id. 637) was a suit on bonds
issued under the authority of a statute of Kansas, which pro-
vided that they should not exceed such a sum as would re-
quire a levy of more than one per cent per annum to pay the
yearly interest. Each recited that it was issued by virtue of
and in accordance with that statute, and in pursuance of and
in accordance with the vote of three-fifths of the legal voters of
the township. A recovery was resisted, upon the ground that
the authorized amount was exceeded ; but this court held the
bonds to be valid in the hands of a bona fide holder, and re-
marked: « It is to be observed that every prerequisite fact to
the execution and issue of the bonds was of a nature that re-
quired examination and decision. The existence of sufficient
.taxable property to warrant the amount of the subseription and
153ue was no more essential to the exercise of the authority
conferred upon the board of county commissioners than was
the petition for the election, or the fact that fifty freeholders
had signed, &c. These are all extrinsic facts, bearing not
$0 much upon the authority vested in the board to issue the

bonds, as upon the question whether that authority should be
exercised.”

The bonds now in question recite that they are issued under
the authority of an act of the General Assembly and pursuant
T‘O an_Ol‘dinance of the city. The cases are not distinguishable
i principle. The only difference in point of fact is that the
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prohibition in one is declared by statute, and in the other by
constitutional provision. It is hardly necessary to say that a
law passed pursuant to the Constitution has, while it remains
in force, the same binding efficacy as the Constitution itself.

In Humboldt Township v. Long (id. 642), which was governed
by the same statute, the required notice of the popular election
was not given. This court, however, reaffirming the doctrines
of Marcy v. Township of Oswego, ruled, in view of the recitals in
the bonds, — and they are not substantially different in effect
from those in the present case,— that the township was liable.
Unless the vote cast at such an election was in favor of the
1ssue of the bonds, the commissioners were not authorized to
order it. Their decision that the election had been duly held,
although only inferrible from their order for the issue, was
regarded as conclusive. So here, under the statute of Illinois
and her Constitution, giving to the latter the broadest effect,
it was a condition precedent to the power of the city coun-
cil that certain facts, peculiarly if not exelusively within its
knowledge, should exist, but which a third party had no means
of ascertaining. The exercise of the power was a decision by
the appointed tribunal that such facts existed. We may there-
fore insist, in the langnage of Mr. Justice Strong, that “the
bonds are not invalid by reason of their having been voted and
issued in excess of the statutory (constitutional) limit.” Wi-
son v. Salamanca (99 id. 499) is to the same effect, and the
decisions here contain nothing in conflict therewith.

If the city had contracted with a party to erect the water
works, she, after accepting them and enjoying the benefit and
protection which they afford, could not set up that the contract
entailed upon her a debt in excess of the amount she was
allowed to incur. Union Water Co. v. Murphy’s Flat Fluming
Cb., 22 Cal. 650; Whitney Arms Co. v. Barlow et al., 63 N. Y.
62. The bondholders’ case is as meritorious as his, because
their money was, in this instance, faithfully applied to the
construction and maintenance of those works.

Again, if the city, with a knowledge of her then indebted-
ness, passed the ordinance, sold the bonds, and received into her
treasury the money therefor, can she set up her own fraud to
exempt her from liability to pay it? The doctrine of ultre
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vires has no application to such a case, and she, to the same
extent as an individual, is liable for the acts of her servants,
who, in their appropriate sphere of duty, are engaged in the
transaction of her business.

No assessment of the taxable property of the city of Litch-
field was made or authorized to be made in the year 1873, and
the value of that property was, therefore, not “ascertained,” as
provided for in the constitutional provision.

This being so, the remaining evidence shows that the valna-
tion of the towns of North and South Litchfield was ascertained
by their assessors; that other officers ascertained the value of
the railroad property, and still others that of the school prop-
erty in a part of the county in which Litchfield is situated ;
and that, by compiling these different returns, the assessable
valuation of the property in the city of Litchfield may be deter-
mined.

It is not in evidence that it was the duty of any city officer
to so compile these various returns, or that any authorized per-
son ever did so; but the court is now asked to do it, and so far
constitute itself a city functionary as to make from these re-
turns an estimate of the taxable value of the then property in
the city. ,

The fact indispensable to make out the defendant’s case on
this point is the ascertained taxable value of this property in
1873. The evidence shows that it never was ascertained.

Mr. A. L. Knapp, contra.

MR JUsTICE HARLAN, after stating the case, delivered the
opinion of the court.

‘ The first and most important of the certified questions
Involves the construction of the twelfth section of the ninth
atticle of the Constitution of Illinois.

The words employed are too explicit to leave any doubt as
to the object of the constitutional restriction upon municipal
indebtedness. The purpose of its framers, beyond all question,
s o withhold from the Legislative Department the power
to confer upon municipal corporations authority to incur in-
debtedness in excess of a prescribed amount. The authority,
therefore, conferred by the act of April 15, 1873, to incur
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indebtedness in the construetion and maintenance of a system
of water-works, could have been lawfully exercised by a city,
incorporated town, or village, only when its liabilities, increased
by any proposed new indebtedness, would be within the consti-
tutional limit. No legislation could confer upon a municipal
corporation aunthority to contract indebtedness which the Con-
stitution expressly declared it should not be allowed to incur,
Law et al. v. The People ex rel., 87 I11. 885; Fuller v. City of
Chicago, 89 id. 282.

It was proved that the debt of the city of Litchfield on and
before the 1st of January, 1874, exclusive of the water bonds,
was $70,000.

If, therefore, it appears, by evidence, of which the city may
rightfully avail itself, as against a bona fide holder for value of
the coupons in suit, that the bonds, issued Jan. 1, 1874, created
an indebtedness in excess of the amount to which municipal
indebtedness is restricted by the Constitution, there would seem
to be no escape from the conclusion that the bonds are void for
the want of legal authority to issue them at the time they were
issued.

To the evidence upon which the city relied as showing such
want of authority, objections were interposed by the plaintiff,
who insisted that it was not admissible against him, as a bona
fide holder of the coupons in suit.

That evidence was made the basis of important findings of
fact. Introduced for the purpose of showing the value of
taxable property within the limits of the city, and the ex-
tent of her indebtedness, when these water bonds were issued,
it is not, in our opinion, liable to any serious objection. It
seemed to be the best proof upon those subjects that the law
furnished.

In determining whether the constitutional limit of indebt?d'
ness has been exceeded by a municipal corporation, an inquiry
would always be necessary as to the amount of taxable prop-
erty within its boundaries. Such inquiry would be solved, Tllf).t
by information derived from individual officers of the mumer
pality, but only in the mode prescribed in the Constitution;
that is, by reference to the last assessment for State o
county taxes for the year preceding the issuing of the bonds.
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‘That test was applied in this case. THad there been, under or
by competent legal authority, an assessment for that year of
taxable property within the city, separately from all other
property in the county or township to which the city belonged,
such assessment would undoubtedly have been controlling.
But there was no such official assessment, in fact, or required
by law. There were, however, official assessments for State
and county taxes for 1878, embracing all taxable property
within the county and townships of which the city formed a
part, and from which, in connection with the map of the city,
could be readily ascertained the location and taxable value of
all property within the corporate limits of the city for that
year. The purchaser of the bonds was certainly bound to take
notice not only of the constitutional limitation upon municipal
indebtedness, but of such facts as the authorized official assess-
ments disclosed concerning the valuation of taxable property

~ within the city for the year 1873.

But in what way was the purchaser to ascertain the extent
of the city’s indebtedness existing at the time the bonds in
question were issued? The extent of that indebtedness was a
fact peculiarly within the knowledge of the constituted author-
ities of the city. It was necessarily left, both by the Con-
stitution and the statute of 1878, to their examination and
determination, under the constitutional injunction, however,
that no municipal corporation should exceed the prescribed
amount of indebtedness. It was, nevertheless, a fact which,
80 far as we are advised by the record, could not at all times
and absolutely, or with reasonable certainty, be ascertained
from any official documents to which the public had access.
A like difficulty, perhaps, would arise in the case of any mu-
nicipal corporation, possessing the general power of raising
money, by taxation and otherwise, to carry on local govern-
ment. Its liabilities might frequently vary in their aggregate
amount, and at particular periods might be of different kinds,
some fixed and absolute, while others would be contingent
Upon  events thereafter to happen. These considerations
were, doubtless, present in the minds as well of those who

fllgl;ned the Constitution as of those who passed the statute of
3. K
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As, therefore, neither the Constitution nor the statute pre-
scribed any rule or test by which persons contracting with
municipal corporations should ascertain the extent of their
“existing indebtedness,” it would seem that if the bonds in
question had contained recitals which, upon any fair construc
tion, amounted to a representation upon the part of the consti-
tuted authorities of the city that the requirements of the
Constitution were met, — that is, that the city’s indebtedness,
increased by the amount of the bonds in question, was within
the constitutional limit, — then the city, under the decisions of
this court, might have been estopped from disputing the truth
of such representations as against a bona fide holder of its
bonds. The case might then, perhaps, have been brought
within the rule announced by this court in Zown of Colomav.
Faves (92 U. 8. 484), in which case we said, and now repeat,
that “where legislative authority has been given to a munici-
pality, or to its officers, to subseribe for the stock of a railroad
company, and to issue municipal bonds in payment, but only
on some precedent condition, such as a popular vote favoring
the subscription, and where it may be gathered from the legis-
lative enactment that the officers of the municipality were in-
vested with power to decide whether the condition precedent
has been complied with, their recital that it has been, made on
the bonds issued by them and held by a bona fide purchaser,
is conclusive of the fact, and binding upon the municipal-
ity ; for the recital is itself a decision of the fact by the ap-
pointed tribunal.” So, in the more recent case of Orleans
v. Pratt (99 id. 676), it was said that * where the bonds on
their face recite the circumstances which bring them within th
power, the corporation is estopped to deny the truth of the
recital.”

The cases cited by counsel for the plaintiff do not assert any
different doctrines, as will be seen from an examination of
those chiefly relied upon. In Commissioners of Knox County
v. Aspinwall (21 How. 539), which was a case of municipal
subscription of stock in a railroad company, the statute upor
which the subscription there purported to rest made the exist
ence of certain facts essential to the exercise of authority
make the subscription and issue bonds therefor. The bonds,
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upon their face, however, recited that they were issued in
pursuance of the statute, which prescribed the conditions pre-
cedent to any subseription, and, therefore, the court said, they
imported a compliance with the law under which they were
issued. It was, consequently, ruled that the purchaser was
not bound to look further for evidence of a compliance with
the condition annexed to the grant of the power.

In Kenicott v. Supervisors (16 Wall. 4562), the rule was
thus stated : “If an election or other fact is required to author-
ize the issue of the bonds of a municipal corporation, and if
the result of that election, or the existence of that fact, is by
law to be ascertained and declared by any judge, officer, or tri-
bunal, and that judge, officer, or tribunal, on behalf of the
corporation, executes or issues the bonds, with a recital that the
election has been held or that the fact exists or has taken place,
this will be sufficient evidence of the fact to all bona fide hold-
ers of the bonds.”

In County of Moultrie v. Savings Bank (92 U. S. 631), the
validity of the bonds there in suit was questioned, upon the
ground that certain precedent conditions imposed by statute
had not been complied with. The bonds, however, recited
their issue to be “in conformity to the provisions” of the stat-
ute which gave the authority to issue them. So, in Marcy v.
Township of Oswego (id. 637), where the statute authorizing
a municipal subscription, with the sanction of three-fifths of
the voters interested, and the issue of bonds in payment
thereof, required particular facts to exist and certain acts to be
performed before the right to make the subseription and to
issue bonds in discharge thereof could be exercised. The
statute contained, amongst other things, a proviso to the effect
that the amount of bonds sold by the township should not ex-
ceed such a sum as would require a levy of more than one per
cent per annum on the taxable property of the township to
bay the yearly interest. It appeared that the statute had not,
1 some of these respects, been complied with ; that is, that the
conditions had not been performed which the statute required
before any subscription should be made or bonds issued. But,
adhering to the rule announced in Town of Coloma v. Eaves,
the defence was overruled in favor of a bona Jide holder for
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value, because of the recital in the bonds that their issue was
“by virtue of, and in accordance with,” the statute, and “i
pursuance of, and ¢n accordance with, the vote of three-fifths of
the legal voters of the township.”

Returning to the case in hand, it will be observed that the
bonds issued by the city of Litchfield contain no recital what-
ever of the circumstances which, under the Constitution of the
State, must have existed before the city could legally incur
the indebtedness for which the bonds were issued. They pur-
port, it is true, to be issued under the authority of the act of
April 15, 1878, and in pursuance of the ordinance of the city
based upon that statute. But that statute does not expressly
restrict the exercise of the power to erect and maintain a sys
tem of water-works to cases in which the aggregate indebted-
ness of the city was within the limit which the Constitution
declared no municipal corporation should exceed. Nor does
the city ordinance recite or state, even in general terms, that
the proposed indebtedness was incurred in pursuance of or
in accordance with the Constitution of the State, or under
the circumstances which permitted the issue of the bonds.
Consequently, a recital that the bonds were issued under the
authority of the statute, and in pursuance of the city ordi-
nance, did not necessarily import a compliance with the Con-
stitution. Had the bonds made the additional recital that
they were issued in accordance with the Constitution, or had
the ordinance stated, in any form, that the proposed indebt-
edness was within the constitutional limit, or had the stafute
restricted the exercise of the authority therein conferred to
those municipal corporations whose indebtedness did not, at
the time, exceed the constitutional limit, there would have
been ground for holding that the ecity could nof, as against
the plaintiff, dispute the fair inference to be drawn, from such
recital or statement, as to the extent of its existing indebt-
edness.

Any different conclusion from that indicated would extend
the doctrines of this court upon the subject of municipal bonds
farther than would be consistent with reason and sound policy
and farther than we are now willing to go. The present
action cannot be maintained, unless we should hold that the
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mere fact that the bonds were issued, without any recitals of
the circumstances bringing them within the limit fixed by the
Constitution, was, in itself, conclusive proof, in favor of a bona
fide holder, that the circumstances existed which authorized
them to be issued. We cannot so hold.

Our attention is called by counsel to the exceeding hardship
of this case upon those whose money, it is alleged, has supplied
the city of Litchfield with a system of water-works, the bene-
fits of which are daily enjoyed by its inhabitants. The defence
is characterized as fraudulent and dishonest. Waiving all con-
siderations of the case, in its moral aspects, it is only necessary
to say that the settled principles of law cannot, with safety to
the publie, be disregarded in order to remedy the hardships
of special cases.

Whether the city is under a legal obligation to make resti-
tution of the money, obtained without authority of law, that
is, to refund to the proper party or parties such sums as
were actually received by its authorized agents or officers
upon the sale of the bonds, is not a question arising in the
present action, which is only for the recovery of the stipu-
lated interest upon such bonds. Upon this point it is not
proper at this time, or in this form of action, to express an
opinion,

What we have said constitutes a sufficient answer to all of
the questions certified to us, and requires an affirmance of the
judgment.

Judgment affirm:d.
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1. A city 1r Missouri, having lawful power to borrow money and provide for the
payment of her debts, issued her bonds for the purpose of raising the means
to pay her interest-bearing debt and the expenses of her government. They
recite that they are issued under the authority of her charter, and an ordi-
nance pursuant thereto passed Jan. 8, 1867. Although not actually exe-
cuted until July 16, 1872, they were antedated as of Jan. 1, 1872, for the
purpose of evading a law of the State passed March 28, 1872, which enacts
that no bond thereafter issued by any county, city, or incorporated town,
for any purpose whatever, shall be valid or negotiated until it is regis-
tered by the State auditor, and his certificate of such registration indorsed
thereon. A., believing that the bonds were what on their face they pur-
ported to be, and, therefore,”obligatory on the city, bought them in good
faith from her authorized agent, and the money paid therefor went into
her treasury. Held, 1. That the city was in the market as a borrower,
and received the money in that character notwithstanding the transaction
assumed the form of a sale of her securities, upon which, they being de-
fectively executed, a suit could not be maintained. 2. That A. is entitled to
recover the money paid, with interest thereon, from the time the obligation
of the city to pay was denied.

2, The power of the city conferred by her charter to borrow money to take up
her bonded indebtedness was not repealed by the eleventh section of the
act of March 28, 1872, which enacts that “ any county, city, or town that
desires to place its outstanding indebtedness, under the provisions of this
act, may do so by funding the same, and issuing new bonds in lieu of the
present ones, upon such terms and bearing such interest, with such lengtl
of time to run, as may be agreed upon between the county, city, or towl
and the holders of its bonds.”

ERROR to the Circuit Court of the United States for the
Eastern District of Missouri.

Upon the facts found by the court below this case is as
follows : —

The city of Louisiana, Missouri, had authority in law to
borrow money, at any rate of interest not exceeding ten per
cent per annum, and to provide for the payment of its debts.
On the 8th of January, 1867, an ordinance was passed by the
city council creating the office of « city fund commissioner.”
It was made the duty of this officer to sell the bonds of the
city for the purpose of funding or paying the indebtedness of
the city,«and apply the proceeds to the purchase of outstanding
warrants and bonds past due, or not having more than thre?
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years to run. By this ordinance he was limited in his sales to
a price not less than ninety-five cents on the dollar of the par
value of five-year bonds, and ninety cents for those runming
ten years. On the 1st of March, 1871, the fund commissioner
reported to the city council that the bonded indebtedness of
the city was about $150,000, bearing interest mostly at the
rate of ten per cent per annum, and that about $100,000 would
mature that year, and in the years 1872, 1873, 1874, and 1875.
Upon this report an ordinance was passed authorizing the com-
missioner * to negotiate the bonds of the city for the purpose
of raising money to liquidate the city debt, for a period not
exceeding fifteen years, and at a rate of discount not exceeding
fifteen per cent.”

On the 28th of March, 1872, the General Assembly of that
State passed “ An Act to provide for the registration of bonds
issued by counties, cities, and incorporated towns,” sects. 4 and
11 of which are as follows: —

“Sect. 4. Before any bond hereafter issued by any county, city,
or incorporated town, for any purpose whatever, shall obtain valid-
ity or be negotiated, such bond shall first be presented to the State
auditor, who shall register the same in a book or books provided
for that purpose, in the same manner as the State bonds are now
registered, and who shall certify by indorsement on such bond that
all the conditions of the laws have been complied with in its issue,
if that be the case ; and, also, that the conditions of the contract
under which they were ordered to be issued have also been com-
plied with, and the evidence of that fact shall be filed and preserved
by the auditor ; but such certificate shall be prima facie evidence
only of the facts therein stated, and shall not preclude or prohibit
any person from showing or proving the contrary in any suit or
proceeding to test or determine the validity of such bonds, or the
power of any court, city or town council, or board of trustees or
sther authority, to issue such bonds ; and the remedy of injunction
shall also lie at the instance of any tax-payer of the respective
county, city, or incorporated town, to prevent the registration of
any bonds alleged to be illegally issued or founded under any of
the provisions of this act.”

“Sect. 11. Any county, city, or town that desires to place its
outstanding indebtedness, under the provisions of this act, may do
so by funding the same, and issuing new bonds in lieu of the pres-
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ent ones, upon such terms and bearing such interest, with such
length of time to run, as may be agreed upon between the county,
city, or town and the holders of its bonds : Provided, however, that
the contract for funding, with the terms of the same, shall be as.
sented to by a majority of the qualified voters of such county, ity,
or town, at a general or special election held therefor, and a least
thirty days’ public notice of the same shall be published in every
paper in the county, city, or town, and when there are none, then
by four printed handbills put up in the most public places in every
voting precinct in such county, city, or town.”

Other sections make special provision for the assessment and
collection of taxes to pay the principal and interest of all bonds
registered in accordance with the act.

On the 16th of July, 1872, after this act went into effect,
the city, for the purpose of raising money to pay its interest
bearing debts and the expenses of its government, caused to be
executed by its proper officers, and sealed with its corporate
seal, twenty-one bonds, payable to bearer on the 1st of January,
1887, for $1,000 each, with coupons attached for semi-annual
interest at the rate of ten per cent per annum. These bonds
contained recitals that they were issued under the authority of
the charter and the ordinance of Jan. 8, 1867. Although not
actually executed until July 16, 1872, the city, ¢ for the purpose
of evading the provisions of said registration law, and with the
intent to make it falsely appear that said bonds were not sub-
ject to the requirements of said law, caused said bonds to be
antedated as of the first day of January, 1872, and caused it to
be falsely stated in them that they were signed, countersigned,
and sealed on the day last named.” The bonds thus executed
were, without being registered, placed by the fund commi's-
sioner in the hands of a respectable stock and bond broker in
St. Louis, to sell for the account of the city. On the 25th of
August, 1873, the broker and agent sold and delivered to the
plaintiff below, now the defendant in error, ten of the bonds
at ninety per cent of their face value, and on the 1st of Sep-
tember nine more at the same rate. On the 24th of June he
sold to Lewis Dorsheimer one bond, and on the 24th of F.eb'
ruary, 1874, another to John F. Gibbons, at the same price.
The price was in each case paid to the broker in .noney, the
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purchasers all the time being ignorant of the fact that the
bonds were actually executed after the registration law went
into effect, or that the recitals were not in all respects true.
They bought the bonds, and paid for them in good faith, be-
lieving them to be what on their face they purported to be,
and obligatory on the city. The broker, with the assent of
the fund commissioner, retained from the money realized on
the sales five per cent on the par value of the bonds sold, for
his services, and paid the residue to the commissioner, who,
with the sanction of the city council, used part in the payment
and redemption of matured bonds, coupons, and warrants of
the city, and handed over the rest to the city treasurer. The
fund commissioner reported the sales of the bonds to the city
council, and charged himself with a sum equal to eighty-five
per cent of the par value as the sum realized by him, making
no mention of the amount retained by the broker for services.
His accounts were examined and approved by the city council,
and the bonds, coupons, and warrants taken up by his pay-
ments were destroyed. The interest on the bonds thus sold
was met in full by the city as it matured until Jan. 1, 1876,
when only forty per cent was paid, and on the 1st of July of
that year the city declared its purpose not to pay either princi-
pal or interest, claiming that the bonds were invalid because
not registered.

The bonds bought by Dorsheimer and Gibbons were trans-
ferred to the plaintiff. After the city had repudiated its obli-
gation, he offered to return the whole twenty-one bonds, and
demanded the repayment of the several sums paid for them.
This being refused, the present suit was brought to recover
back the money so paid. Upon the foregoing facts the court
gave judgment against the city for $18,900, and interest at the
rate of six per cent per annum from the time the payment of
the interest on the bonds was stopped. To reverse that judg-
me.nt, the city brought the case to this court, and the error
assigned is that the facts found are not sufficient to support
the judgment,

Mr. David P. Dyer for the plaintiff in error.

Mr. John D. S. Dryden, contra.
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MR. CHIEF JusTICE WAITE, after stating the facts, deliv-
ered the opinion of the court.

That the bonds in question are invalid, is conceded. Such
is the effect of Anthony v. County of Jasper (101 U. S. 693),
decided at the last term. It is equally true that the legil
effect of the transactions by which the plaintiff and his as-
signors got possession of the bonds was a borrowing by the
city of the money paid for what was supposed to be a purchase
of the bonds. As the broker through whom the business was
done was the agent of the city and acting as such, the case, so
far as the city is concerned, is the same as though the money
had been paid directly into the city treasury and the bonds
given back in exchange. The fact that the purchasers did not
know for whom the broker was acting is, for all the purposes
of the present inquiry, immaterial. They believed they were
buying valid bonds which had been negotiated and were on the
market, when in reality they were loaning money to the city,
and got no bonds. The city was in the market as a borrower,
and received the money in that character, notwithstanding the
transaction assumed the form of a sale of its securities.

The city, by putting the bonds out with a false date, repre-
sented that they were valid without registry. The bonds were
bought and the price was paid under the belief, brought about
by the conduct of the city, that they had been put out and
had become valid commercial securities before the registry law
went into effect. It would certainly be wrong to permit the
city to repudiate the bonds and keep the money borrowedlon
their credit. The city could lawfully borrow. The objection
goes only to the way it was done. As the purchasers were
kept in ignorance of the facts which made the bonds invalid,
they did not knowingly make themselves parties to any illegal
transaction. They bought the bonds in open market, where
they had been put by the city in the possession of one clothed
with apparent authority to sell. The only party that has done
any wrong is the city.

In Moses v. MacFerlan (2 Burr. 1005), it is stated as a rule
of the common law, that an action *lies for money .pmd by
mistake, or upon a consideration which happens to fail, or for
money got through imposition.” The present action can be
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sustained on either of these grounds. The money was paid for
bonds apparently well executed, when in fact they were not,
because of the false date they bore. This was clearly money
paid by mistake. The consideration on which the payment
was made has failed, because the bonds were not, in fact, valid
obligations of the city. And the money was got through impo-
sition, because the city, with intent to deceive, pretended that
the false date the bonds bore was the true one. While, there-
fore, the bonds cannot be enforced, because defectively exe-
cuted, the money paid for them may be recovered back. As
we took occasion to say in Marsh v. Fulton County (10 Wall.
676), « the obligation to do justice rests upon all persons, natu-
ral or artificial, and if a county obtains the money or property
of others without authority, the law, independent of any statute,
will compel restitution or compensation.”

It is argued, however, that, as the city was only authorized by
law to borrow money at a rate of interest not exceeding ten per
cent per annum, the money cannot be recovered back, because
a sale of the bonds involved an obligation to pay interest
beyond the limited rate, and the borrowing was, therefore,
ultra vires. There was no actual sale of bonds, because there
were no valid bonds to sell. There was no express contract of
borrowing and lending, and consequently no express contract
to pay any rate of interest at all. The only contract actually
entered into is the one the law implies from what was done, to
wit, that the city would, on demand, return the money paid to
1t by mistake, and, as the money was got under a form of obli-
gation which was apparently good, that interest should be paid
at the legal rate from the time the obligation was denied. That
contract the plaintiffs seek to enforce in this action, and no
other,

Again, it was contended that, as the money in this case was
borrowed to take up bonded indebtedness, the transaction was
ultrg vires, because the effect of the eleventh section of the act
f)f 1872 was to repeal all earlier laws authorizing the borrow-
g of money for such purposes. We do not so understand
that section. The old power to borrow, which the charter
gave, was left unimpaired, but, under this new provision, regis-
tered bonds might be issued in place of old ones, if the city




300 Sims v. EVERHARDT. [Sup. Ct.

and the holders of the old bonds could agree on terms and the
people gave their assent. In this way the holders of old bonds
might avail themselves of the special tax which the law of
1872 required should be levied to meet the obligation of all
registered bonds; but the city was not prevented from borrow-
ing money to pay old bonds if it saw fit to do so, or if it could
not agree on the terms of exchange.
The judgment below was right, and it is consequently
Affirmed,

SmMs v. EVERHARDT.

1. An niant feme covert, to whom lands in Indiana were conveyed, executed with
her husband, May 20, 1847, a deed in fee therefor, for a valuable considera-
tion paid by the grantee to him. She was, on her petition, divorced from
him, Feb. 14, 1870. Within less than two months thereafter she gave due
notice of her disaffirmance of the deed, and demanded possession of the
lands, which was refused. She thereupon brought suit. Held, that, as she
did nothing during her coverture to confirm the deed, her notice and suit
avoided it.

2. An estoppel in pais not being applicable to an infant, she was not estopped
from alleging her infancy, by any declaration which, at the time of execut-
ing the deed, she made in regard to her age.

ApprAL from the Circuit Court of the United States for the
District of Indiana.

This case shows that the complainant was married July 14,
1844, to John B. Sims. She was then a minor less than seven-
teen years old, having been born Sept. 25,1828. Her father,
April 8, 1845, conveyed to her in fee the tract of land in con-
troversy, and, May 28, 1847, she, joining with her husband,
executed a deed therefor to Magdalena Everhardt. The deed,
subscribed by her and her husband in the presence of a magis-
trate, was acknowledged in due form, and the purchase-money
paid. Mrs. Everhardt went into immediate possession, paid
a mortgage upon the property, paid taxes, continued in posses-
sion, and made improvements until her death in 1871 The
defendants are her devisees.
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When the deed was made, some doubts appear to have been
entertained upon the question whether the complainant was
then of full age, and to remove them she signed the following
statement, which was written on the deed : —

«The above-mentioned Ann M. Sims, before the delivery of the
above deed, and before the payment of the above money or any
part thereof, voluntarily, and as an inducement to the said Ever-
hardt to consummate the bargain, accept the deed, &c., states and
declares that she was twenty-one years of age on the twenty-fifth
day of September, o.p. 1846. Signed May 28, 1847, in presence

of Sam’l E. Williams.
“ANN M. Siums.”

There is evidence that early in her married life, before the
deed was made, she received very ill treatment from her hus-
band; that he insisted upon her selling the place; that he
employed threats; that she became afraid of him; that a look
from him would make her do almost anything; and that she
knew nothing of any arrangement to sell the property until
the deed was brought for her to sign in her own house.

On the fourteenth day of February, 1870, the complainant
was divorced from her husband, for his own fault. In the
month of March next following, or early in April, she disaf-
firmed her deed to Mrs. Everhardt and demanded possession
of the land. Her demand not having been complied with, this
suit was brought to set aside the deed, and for an account of
the rents and profits of the land, as well as of the amount she
I8 in duty bound to pay to the defendants on account of the
purchase-money paid by the grantee, and the mortgage afore-
said.

The other facts are stated in the opinion of the court.
The Circuit Court, upon a final hearing, dismissed the bill.
The complainant appealed.

When the deed was executed, the Revised Statutes of 1843
were in force in Indiana. Art. 2, c. 28, contains the follow-
Ing provisions ; — h
34 Secr. 1. Every citizen of the United States is capable of hold-
ing lands within this State, and of taking the same by descent,
devise, or purchase.
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“8Eect. 2. Every person capable of holding lands, who may be
seised of or entitled to any estate or interest in lands, except idiots,
persons of unsound mind and infants, may alien such estate or
interest at his pleasure, with the effect and subject to the restric.
tions and regulations provided by law.”

“Sgkcr. 17. The joint deed of the husband and wife, upon com-
plying with the provisions of the fortieth section of this chapter,
shall be sufficient to convey and pass the real estate of the wife,
but not to bind her to any covenant or estoppel therein.”

“SucTt. 40. The acknowledgment of the execution of any deed
or conyeyance by which a married woman releases and relinquishes
her dower in any lands conveyed, granted, or assigned by her
husband, or by which the hushand and wife convey the real estate
of the wife, may be taken before any officer herein authorized to
take the acknowledgment of deeds, but such acknowledgment
shall not be taken by such officer unless he shall first make known
to her the contents or purport of such deed or conveyance, and she
acknowledge, on a private examination, separate and apart from,
and without the hearing of, her husband, that she executed such
deed or conveyance of her own free will and accord, and without
any coercion or compulsion from her husband, all of which shall
be certified by such officer in his certificate of such acknowledg-
ment.

“Secr. 41. Any married woman over the age of eighteen years,
and under the age of twenty-one years, may release and relinquish
her right to dower in any lands of her husband, sold and conveyed
by him, by executing, and acknowledging the execution of, such
conveyance, as provided in the last preceding section, if the father
or guardian of such married woman shall declare, before the officer
taking such acknowledgment, that he believes that such release and
relinquishment of dower is for the benefit of snch married weman,
and that it would be prejudicial to her and her husband to be pre-
vented from disposing of the lands thus conveyed, which declara-
tion, with the name of such father or guardian, shall be inser rted s
a part of the certificate of the officer taking such acknowledgment.”

Myr. William H. Calkins and Myr. Edwin B. Smith in support
of the decree below.

1. The deed of an infant is merely voidable, and not void,
although the grantor be a feme covert. This is the rule ab
common law. Zouch v. Parsons, 3 Burr. 1794. It has been
recognized in this court and in the several States. Tucker V-
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Moreland, 10 Pet. 58 ; Irvine v. Irvine, 9 Wall. 617; 3 Wash-
burn on Real Prop. 559, note 6, citing Phillips v. Green,
3 A. K. Mar. (Ky.) 115 Webb v. Hall, 35 Me. 336 ; and many
other cases. It has been repeatedly so declared by the Su-
preme Court of Indiana. Doe v. Abernathy, T Blackif. (Ind.)
442 ; Hartman v. Kendall, 4 Ind. 408 ; Pitcher v. Laycock, T id.
398 ; Johnson v. Rockwell, 12 id. 77; Chapman v. Chapman,
18 id. 896 ; Miles v. Lingerman, 24 id. 885; Law v. Long, 41
id. 586 ; and Seranton v. Stewart et al., 52 id. 68. The last
case fully disposes of every issue in this record, and led to the
decree from which this appeal was taken. It has not been
overruled or qualified by any later case.

In the absence of any decision by that court, we should sup-
pose the deed of an infant feme covert, in which her husband
joined, to be good and effective. By marriage, guardianship
is terminated. This common-law rule has been declared ex-
pressly by statute in Indiana. The Revised Statutes of 1843,
sect. 102, c. 35, enact that ¢ the marriage of any female, under
guardianship as a minor, to any person of full age, shall ope-
rate as a legal discharge of her guardianship, in like manner
as if she had arrived at full age.” The act of June 9, 1852,
sect. 12, c. 4, omits the words italicized, and adds: * And her
guardian shall account to the husband of the ward in thg same
manner as if she had arrived at full age.” The Supreme Court
of Indiana holds that the guardianship being thus terminated,
an infant married to a man of full age can have no guardian.
State v. Joest, 46 Ind. 235; Ex parte Post, 47 id. 142. The
husband takes the place of the guardian, and the Revised Stat-
utes of 1843, sect. 17, c. 28, art. 2, would seem to empower
a married woman of any age to unite with him in making title.
It has, however, been held that the section merely authorizes
a minor wife to join in a conveyance which might be avoided
by her within a reasonable time after attaining her majority.
Seranton 5. Stewart et al., supra.

2. The deed being only voidable, Mrs. Sims, if she desired
to avoid it, was bound to do so, within a reasonable time
after becoming of age; and a period of twenty-one years is
hot a reasonable time. Hartman v. Kendall, 4 1d. 403 ; Law v.
Long, 41 4. 599, citing numerous cases, especially Bool v. Miz,
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17 Wend. (N. Y.) 119; Scranton v. Stewart et al., supra, and
cases there cited. Some positive act of disaffirmance is re
quired ; silence is affirmance. See above cases, and also Doe v,
Abernathy, T Blackf. (Ind.) 442 ; Babeock v. Bowman, 8 Ind.
110; Dearborn v. Eastman, 4 N. H. 441; Robbins v. Eaton,
10 id. 561 ; Emmons v. Murray, 16 id. 885 ; Wallace v. Lews,
4 Harr. (Del.) 75; Hastings v. Dollarhide, 24 Cal. 19,
These cases held that such act of disaffirmance must be done
within a reasonable time. Zrvine v. Irvine (9 Wall. 617) calls
four years a long time. That period was held sufficient evi-
dence of ratification in Wallace v. Lewis, supra; so was six
years in New Hampshire, 10 N. H. 561 ; 16 N. H. 385; and
nine years in New York, 11 Johns. (N. Y.) 539; Richard-
son v. Boright, 9 Vt. 868, 871; Kline v. Beebe, 6 Conn. 494;
Wheaton v. East, 5 Yerg. (Tenn.) 41. Hartman v. Kendall (4
Ind. 403) declares thirteen years to be an unreasonable delay.
These decisions also declare that the question as to what con-
stitutes reasonable time must be determined by the peculiar
circumstances of each case.

In this connection we rely upon the statement of Mrs. Sims,
subjoined to the deed. We never supposed that she could
make her deed effective by merely averring capacity ; but the
delibepate averment of a fact known to her, but not to her
grantee, must operate to shorten the period within which it
would be reasonable to permit her to avoid her deed by proof
of a different state of things from that so averred. The fact
that after 1852 she might have brought suit without joining her
husband is also an element to be considered. Even if not bound
to sue while covert, she was bound to disaffirm. Disaffirmance
is a preliminary act: a fact vital to be proved and to be sea-
sonably performed. The time for its performance will not be
extended by delaying the suit. Bool v. Miz, supra. As the
consideration was obtained by her false pretences, it might
well be held that she would be barred by an acquiescence
extending throughout the time within which she would h.av-e
been liable to indictment therefor. Neither in civil nor crimr
nal procedure is it a conclusive presumption that a womat
acts under the coercion of her husband. The facts in this cast
rebut that presumption.
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The fact of coverture does not excuse an act of positive
fraud, such as her signing the false statement appended to the
deed. While the law of Indiana gives to married women
rights superior to those which they enjoy in some of the other
States, it does not release them from the obligations of good
faith and common honesty. In Litchenberger v. Graham (50
Ind. 290), the silence of a woman was held to be a ratification
of her husband’s sale of her personal property. A fortiori,
then, will active participation in his fraud greatly shorten
the time for disaffirmance, if it does not estop her altogether
from repudiating the contract. Gatling v. Rodman, 6 id. 289 ;
Barnes v. McKay, 7 id. 301.

3. This 1s a bill in chancery, brought upon the assumption
that the deed was void ab initio. Assuming that the title is and
always has been in the complainant, it seeks merely to remove
therefrom a cloud caused by an alleged fraudulent conspiracy
against her, in which the deceased grantee was a participant.
Such is the equity which she sets out to establish. It finds
no support in the evidence nor warrant in the law as it is
expounded and enforced in Indiana.

Since 1852, a married woman’s real estate in Indiana has
been her separate property.

Mrs. Sims was thereafter, if not before, empowered to file her
bill in the Federal or the State court, and make her husband
a defendant. This is in addition to and entirely distinct from
the right to sue at law given by the State statute. It is inci-
dent to chancery jurisdiction, and her failure to resort to it
in due time is such laches as will bar her recovery now.

4. Though the chancery power of the Federal courts cannot
be conferred or restrained by State legislation, yet in exercis-
ing it this court will recognize the rules of property established
by such legislation, and construe a contract accordingly. Fair-
Jfield v. County of Gallatin, 100 U. S. 4T.

Under the statute of Indiana the deed in question was
neither void nor absolutely and unconditionally voidable. It
Passed the present title upon delivery, and became unimpeach-
al.ﬂe, unless avoided within a reasonable time. Though Mrs.
Sims’s declaration could not operate to bar a seasonable action

of ejectment, it may be held an estoppel in these proceedings.
VOL. X1IL
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Bispham, Principles of Equity, 2933 2 Story, Eq. Jur., ¢. 44,
especially sect. 1545, and cases there cited.
Mr. Arthur D. Rich, contra.

MR. JUSTICE STRONG, after stating the case, delivered the
opinion of the court.

Assuming, as we think it must be assumed, and as it is cer-
tainly held in Indiana, that the deed of Mrs. Sims, in which her
husband joined, though made during her minority, was not void
as against her, but only voidable, and hence that it was incum-
bent upon her to disaffirm it within a reasonable time after she
came of age, the inquiry is still to be met, What was a reason-
able time under the circumstances of the case? She gave notice
of her disaffirmance almost immediately after she became dis-
covert, — certainly within less than two months. This was,
however, a little more than twenty years after she attained her
majority. '

The Circuit Court dismissed the complainant’s bill for the
reason that it did not appear she had disaffirmed the deed of
May 28,1847, within a reasonable time after the attainment
of her majority, being of opinion that the rule was established
in Indiana she must have so disaffirmed it, notwithstanding
her coverture ; that is, in the same time as if she had been
discovert.

We find no decision of the.Indiana courts that ought to
be regarded as establishing that rule. The case relied upon
by the appellees in support of the judgment of the Cireuit
Court is Seranton v. Stewart, 52 Ind. 68. The facts of that
case, it must be admitted, were in some respects like those of
the present, though in others essentially different. The plain-
tiff was at the time of her marriage an infant, aged sixteen.
She was then seised in fee-simple of a tract of land, containing
forty-five acres, and also of an undivided interest in anothfﬂ'
tract. On the second day of March, 1864, when she was 10
the nineteenth year of her age, she and her husband conveyed
the lands to one George W. Stewart, for a consideration of
$2,500, a considerable part of which was paid. Murs. Scranton
came of age on the 12th of January, 1867, gave notice to
Stewart of her disaffirmance of the deed on the 22d of July,
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1870, and shortly after brought her action to recover the land.
This was more than three years and a half after she had at-
tained her majority. The Supreme Court held that her disaf-
firmance was in time. It was all the case required. But the
judge went on to declare that a married woman who has made
a deed of her lands during her infancy and coverture must
disaffirm it within a reasonable time after she arrives at age,
notwithstanding her coverture, and that the fact of the con-
tinued coverture would not extend the time for the disaffirm-
ance. All this was obiter. It had nothing to do with the
case before the court. Nothing in the facts or the judgment
required the assertion of such a rule. And it is observable
that it was said in a case in which it appeared the married
woman was seised of her land before her marriage, and that
she was married in 1864, after the statutes of the State had
greatly enlarged the power of a feme covert over her property.
Those statutes had given her the rights of a feme sole in regard
to her lands, and empowered her to sue as such without joining
her husband. They had denied to a husband the rights which
at common law he acquired in the wife’s property by the mar-
riage. They had made her lands and the profits of them her
separate property, as fully as if she was unmarried, with the
single exception that she could not incumber or convey them
except by deed in which her husband should join. The effect
of the State statute, touching the marriage relation and the lia-
bilities incident thereto, was in patf.considered in Miles v. Lin-
german (24 id. 885), where it was said by the Supreme Court
of the State: “ Under our present statute the wife may bring
her action in regard to her own estate as though she were a
Jeme sole.  Still our legislature has seen proper to continue the
protection formerly accorded to her as a feme covert, although
as to her power to disaffirm her contracts made duaring minority
her Jegal disability has been removed. She has the legal power
to disaffirm her contracts made during infancy, and to bring her
action without the assent, and even against the will, of her hus-
band.” This language, if not a positive assertiou of its converse,
contains at least a strong implication that her power to disaffirm
a conveyance made by her during infancy did not exist at com-
mon law, or before the statutes of 1847 and 1852 were enacted.
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We find nothing in any prior decision of the Indiana courts
that sustains what was said obiter in Seranton v. Stewart. Law
v. Long (41 Ind. 586), to which reference has been made, de-
cided that the deed of a minor, conveying her land for a valu-
able consideration, is voidable only and not void, and that the
right to avoid it on coming of age is a personal privilege of
the minor and her heirs. It also decided that when the act
of an infant is executed, as when a deed has been made and
delivered, the infant must, on attaining full age, do some act to
disaffirm the contract, and that such act must precede the com-
mencement of an action. But the case did not define what is
a reasonable time, or rule that if the wife came of age during
coverture she was bound to disaffirm the contract notwithstand-
ing her coverture, as if she was a feme sole. In that case the
conveyance was made by the wife and her husband before the
act of 1852 was passed. He died in 1852. She married again
in 1853, and came of age in 1854. Her second husband died
in 1864, and she married a third time in 1868. It was not
until after her third marriage that her suit was brought. She
had been discovert during more than four years after her deed
was made, and after she had reached her majority, and yet she
had taken no step or done any act to disaffirm the deed prior
to the institution of her suit. No intimation is given in the
case that she was bound to disaffirm or could disaffirm during
her coverture. Nothing, therefore, in Law v. Long supports
what was said, but not decided, in Secranton v. Stewart.

But if the law was accurately stated in the opinion given by
the court in Seranton v. Stewart, as applicable to a deed of her
lands made by an infant feme covert after the statute of 1852,
it by no means follows that it should rule the present case.
There is a radical difference in the facts of the two cases.
Mus. Sims was married before the act of 1852 or that of 1847
was passed, and while the common law relative to the mar-
riage relation existed. By the marriage her husband acquired
a vested freehold interest in her lands, and became entitled to
the rents and profits. His control over the usufruct ther?Of
became absolute. His interest extended during their joint
lives, or at least as long as the marriage relation continued.
It was an interest capable of sale. When, therefore, the deed
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was made to Mrs. Everhardt in 1846, it gave to the grantee
the wife’s right, subject to disaffirmance, and the husband’s
right to the possession and enjoyment of the profits absolutely.
When the wife subsequently came of age, she continued power-
less to disturb the possession of the grantee, as long as her cov-
erture lasted ; for the grantee held not only her right, but that
also of her husband. The most she could have done was to
give notice that she would not be bound by her deed. Was
she required to do that? To answer the question it is impor-
tant to keep in mind her condition at common law. The land
was not her separate estate, such as the wife had in Seranton v.
Stewart. In regard to it she was subd potestate viri, incapable
of suing or making any contract without her husband’s assent.
She could not even receive a grant of land if her husband dis-
sented. Her disability during her coverture was even greater
than that of an infant, and it is settled that an infant cannot
disaffirm his deed while his infancy continues. Zouch v. Par-
sons, 3 Burr. 1794 ; Roof v. Stafford, T Cow. (N.Y.) 179. The
reason is that a disaffirmance works a reinvestiture of the estate
in the infant, and he is presumed not to have sufficient discre-
tion for that. Why should not the greater disability of cov-
erture be attended with the same consequences? If a wife
cannot contract about any land which is not her separate prop-
erty, how can she, without the concurrence of her husband, do
any act, the effect of which is to transfer the title to land from
another to herself ?

We are not, however, called upon by the exigencies of this
case to decide that a wife cannot, during her coverture, disaf-
firm & deed which she made during her infancy. The question
now is, whether Mrs. Sims did disaffirm her deed within a rea-
sonable time after she attained her majority. What is a rea-
sonable time is nowhere determined in such a manner as to
furnish a rule applicable to all cases. The question must
always be answered in view of the peculiar circumstances of
"3='wh case. State v. Plaisted, 43 N. H. 418 ; Jenkins v. Jen-
Fins, 12 Towa, 195, and numerous other cases. It must be
admitted that generally the disaffirmance must be within the
period limited by the Statute of Limitations for bringing an
action of ejectment. A much less time has in some cases been
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held unreasonable. It is obvious that delay in some cases
could have no justification, while in others it would be quite
reasonable.

Now, in this case, though there was no disaffirmance for
nearly twenty-one years after Mrs. Sims attained her majority,
there were very remarkable reasons for the delay, sufficient, in
our opinion, to excuse it. When the deed was made she was
laboring under a double disability, —infancy and coverture.
Even if her deed and that of her husband had not conveyed
his marital right to the possession and enjoyment of the land,
she would have been under no obligation, imposed by the
Statute of Limitations, to sue until both the disabilities had
ceased ; that is, until after 1870. It is an acknowledged rule
that when there are two or more coexisting disabilities in the
same person when his right of action acerues, he is not obliged
to act until the last is removed. 2 Sugden, Vendors, 103,
482 Mercer’s Lessee v. Selden, 1 How. 87. This is the rule
under the Statute of Limitations. But Mrs. Sims could not
sue until after her divorce, and until the right the husband
acquired by his marriage terminated. And had she given
notice during her coverture of disaffivmance of her deed, it was
in the power of her husband to disaffirm her disaffirmance.
2 Bishop, Married Women, sect. 892. Giving notice, there-
fore, which was all she could do, would have been a vain
thing. The law does not compel the performance of things
that are vain. Mr. Bishop, in his work to which we have
referred, says that if an infant, who is also a married woman,
makes an instrument voidable because of her infancy, the dis-
ability of coverture enables her to postpone the act of avoid:
ance to a reasonable time after the coverture is ended. Sect.
516. In support of this he refers to Dodd v. Benthal, 4 Heisk.
(Tenn.) 601, and Matherson v. Davis, 2 Coldw. (Tenn.) 443,
These cases certainly sustain the rule stated in the text. It
the former it was decided that an infant, who is also a married
woman, has the option to dissent from her deed within a res-
sonable time after her discoverture, though her coverture may
continue more than twenty years. And if this were not s
the disability of coverture, instead of being a protection to the
wife, as the law intends it, would be the contrary. We have
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found no decision that is in conflict with this doctrine, and
no dicta even, except those in Seranton v. Stewart. And why
should the rule not be thus? The person who takes a deed
from an infant feme covert knows that she is not su¢ juris, and
that she will be under the control of her husband while the
coverture lasts. He is bound to know, also, that she has the
disability of infancy. e assumes, therefore, the risk attend-
ing both those disabilities.

But the continued coverture of Mrs. Sims, after she attained
full age, is not the only circumstance of importance to the in-
quiry whether she disaffirmed her deed within a reasonable
time. The circumstances under which the deed was made are
to be considered. There is evidence that she was constrained
by her husband to execute the deed; that his conduct toward
her was abusive, violent, and threatening, in order to induce
her to consent to the sale; that she was intimidated by him ;
that a look from him would make her do almost anything, and
that she was in a weak and nervous condition. It is not
strange that a woman bound to such a husband should delay
during her coverture disaffirming a contract which he had
forced her to make.

Add to this, that she had very little opportunity to disaffirm
until after her divorce. Before she had reached her majority
she removed to another State, and never returned to the neigh-
borhood of the property to reside. Between 1848 or 1849 and
1870 she made but two visits to Laporte, both on account of
sickness or the death of a relative, and neither visit was pro-
longed beyond three days. It is not a case, therefore, of stand-
ing by after she came of age and seeing her property in the
- enjoyment of another.

And again, she never did any act after her deed was made
and after she came of age expressive of her consent to it or
implyiug an affirmance of the contract. The most that is
alleged against her is that she was silent during her coverture.
But silence is not necessarily acquiescence.

We are aware that the decisions respecting the disaffirm-
ance of an infant’s deed ave not in entire harmony with each
other. While it is generally agreed that the infant to avoid
1t must disaffirm it within a reasonable time after his major-
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ity is attained, they differ as to what constitutes disaffirmance
and as to the effect of mere silence. Where there is noth-
ing more than silence, many cases hold that an infant’s deed
may be avoided at any time after his reaching majority until
he is barred by the Statute of Limitations, and that silent
acquiescence for any period less than the period of limita-
tion is not a bar. Such was in effect the ruling in Zrvine v.
Irvine, 9 Wall. 617. See also Prout v. Wiley (28 Mich. 164),
a well-considered case, and Lessee of Drake v. Ramsey, 5 Ohio,
251. But, on the other hand, there appears to be a greater
number of cases which hold that silence during a much less
period of time will be held to be a confirmation of the voidable
deed. But they either rely upon Holmes v. Blogg (8 Taunt.
35), which was not a case of an infant’s deed, or subsequent
cases decided on its authority, or they rest in part upon other
circumstances than mere silent acquiescence, such as stand-
ing by without speaking while the grantee has made valua-
ble improvements, or making use of the consideration for the
deed. We think the preponderance of authority is that, in
deeds executed by infants, mere inertness or silence, continued
for a period less than that prescribed by the Statute of Limita-
tions, unless accompanied by affirmative acts, manifesting an
intention to assent to the conveyance, will not bar the infant's
right to avoid the deed. And those confirmatory acts must be
voluntary. As we have said, one who is under a disability to
make a contract cannot confirm one that is voidable, or, what
is the same thing, cannot disaffirm it. An affirmance or a dis-
affirmance is in its nature a mental assent, and necessarily
implies the action of a free mind, exempt from all constraint
or disability.

In view of these considerations, our conclusion is that Mrs.
Sims, the complainant, having been a feme covert until 1870,
and never having done, during her coverture, any act to con-
firm the deed which she made during her infancy, could effec-
tively disaffirm it in 1870, when she became a free agent, and
that her notice of disaffirmance and her suit avoided her deed
made in 1847.

The remaining question is whether she is estopped by any-
thing which she has done from asserting her right to the land
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in controversy. In regard to this very little need be said. It
is not insisted that she did anything since she attained her
majority which can work an estoppel. All that is claimed is
that when she made her deed she asserted that she was of age
and competent to convey. We are not; therefore, required to
consider how far a married woman can be estopped by her acts
when she has the single disability of coverture. The question
is, whether acts and declarations of an infant during infanecy
can estop him from asserting the invalidity of his deed after he
has attained his majority. In regard to this there can be no
doubt, founded either upon reason or authority. Without
spending time to look at the reason, the authorities are all one
way. An estoppel vn pats is not applicable to infants, and a
fraudulent representation of capacity cannot be an equivalent
for actual capacity. Brown v. MeClune, 5 Sandf. (N. Y.) 224;
Keen v. Coleman, 39 Pa. St. 299. A conveyance by an infant
is an assertion of his right to convey. A contemporaneous
declaration of his right or of his age adds nothing to what is
implied in his deed. An assertion of an estoppel against him
is but a claim that he has assented or contracted. But he can
no more do that effectively than he can make the contract
alleged to be confirmed.

It is, however, unnecessary to dilate upon this branch of the
case. The judgment of the Circuit Court was not rested upon
any estoppel of the complainant.

Our conclusion upon the whole matter is that the complain-
ant was entitled to the decree for which she asked. The
decree will be reversed, and the record remitted with instruc-

tions to enter a decree in accordance with this opinion ; and
it is

So ordered.
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Hawrey ¢. UPTON.

A., by his bond, acknowledged the receipt from an insurance company of ten
shares of its capital stock, and agreed to pay $200 therefor, in instalments,
— one-fourth on the receipt of the stock certificate, and the remainder in
three equal amounts at three, six, and nine months from Jan. 7, 1871, the date
of the bond. He paid on executing it $25, and his name was entered as a
stockholder on the books of the company. The certificate was not deliv-
ered or demanded. In 1872, the company became bankrupt. Held, that the
assignee is entitled to recover of A. the unpaid instalments.

ERrRROR to the Circuit Court of the United States for the
District of Iowa.

This is an action brought July 25, 1873, by Clark W. Upton,
assignee in bankruptey of the Great Western Insurance Com-
pany of Chicago, Ill., to recover from Theodore Hawley the
unpaid instalments alleged to be due on his contract to sub-
scribe to the capital stock of that company.

The court, the case having been submitted to it upon the
pleadings and proofs without the intervention of a jury, found
the following facts : —

“ The plaintiff is assignee in bankruptcy, as alleged in the
petition.

“On the second day of January, 1871, Rossitur, agent of
the Great Western Insurance Company, requested the defend-
ant to take stock in said company.

“ The defendant, on certain representations by Rossitur,
signed the following paper or bond: —

“¢No.—.] TaE GrREAT WESTERN INsUrRaNCcE CoMPANY. [$200.
[Stamp.]
“ ¢ Capital stock $500,000, with liberty to increase to $5,000,000.
Stock non-assessable.

¢« ¢ Organized July 20, 1857, under act of legislature approved
March 4, 1857.

«¢Know all men by these presents, that for and in consideratiot

of ten shares of the capital stock of the Great Western Insﬂ}‘mCe
Company of Chicago, Ills., received by me, I am held and ﬁl'nll.‘:
bound, and agree to pay the Great Western Insurance Company 'OI‘
Chicago the sum of two hundred dollars in instalments, s follows:
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twenty-five per cent thereof upon receipt of stock certificate,
twenty-five per cent in three months from date hereof, twenty-five
per cent six months from date hereof, twenty-five per cent nine
months from date, with interest ten per cent after due.

«¢Cricaco, Tth Jan’y, 1871,
“¢Taeo. HAWLEY. [SEAL.]

“¢Signed and delivered in presence of’ —

“ At the time the said bond or paper was issued to Hawley
the latter paid Rossitur twenty-five dollars, and delivered to
him the bond. It was not delivered on any particular condi-
tions. It was delivered to an agent of the company’s, namely,
the said Rossitur.

“The company afterwards came into possession of the bond,
and entered Hawley’s name on their books as a stockholder,
and published him in their publications as one of their stock-
holders, Hawley having no knowledge of the publications.
Hawley paid no other money, and no calls were made upon
him prior to the bankruptey.

“No certificate of stock was ever sent or delivered to Haw-
ley,and he made no demand on the company for any certificate
of stock.

“The bankruptey of the insurance company was cansed by
fire in October, 1871.

“The defendant signed no subscription paper or any other
paper than the bond above set out.

“On the foregoing facts and the pleadings judgment was
}'endered for the plaintiff. The judges were opposed in opin-
lon on the following questions: — :

“1st, Whether the delivery of a stock certificate under
the above circumstances was necessary to constitute the rela-
tion of stockholder between the defendant and the insurance
Company.

“2d, Whether the above facts constitute a defence to the
action,

“ The judges being divided in opinion on the above questions,
hereby certify such division to the Supreme Court, pursuant to
the statute in such case made and provided.”

Mr. Galusha Parsons for the plaintiff in error.

Mr. C. C. Nourse, contra.
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HawrLey v. UproN. [Sup. Ct.
MR. CHIEF JUSTICE WAITE delivered the opinion of the
court.

It cannot be doubted that one who has become bound as a
subscriber to the capital stock of a corporation must pay his
subscription if required to meet the obligations of the corpora-
tion. A certificate in his favor for the stock is not necessary
to make him a subscriber. All that need be done, so far as
creditors are concerned, is that the subseriber shall have bound
himself to become a contributor to the fund which the capital
stock of the corporation represents. If such an obligation
exists, the courts can enforce the contribution when required.
After having bound himself to contribute, he cannot be dis-
charged from the obligation he has assumed until the contribu-
tion has actually been made, or the obligation in some lawful
way extinguished.

These are elementary principles. Upton, Assignee, v. Tribil-
cock, 91 U. S. 45; Webster v. Upton,id.65. The only question
we have to consider is whether, from the facts found, it appears
that Hawley, the plaintiff in error, had become an accepted
subscriber to the stock of the company before the bankruptey.
There can be no doubt that he was approached by an agent of
the company with a view of securing him as a subscriber. It
is equally true that after the representations made to him he
was willing to become a stockholder. The result was that he
executed the paper set out in the findings, by which he ac-
knowledged the receipt from the company of ten shares of ils
stock, and agreed within the time named to pay to the company
$200, or twenty per cent of its par value. As the company
could not sell its stock at less than par, what was done
amounted in law to a subscription for the stock, and nothing
else. Tt is true the stock he took purported to be non-assess-
able; but that in law could only mean that no assessment would
be made beyond the percentage he had specially bound him-
self to pay, unless the legal liabilities of the company required
it. - Upton, Assignee, v. Tribilcock, supra.

The paper he signed was delivered to the company by the
agent who got it. That it was accepted by the company as 2
subscription is shown conclusively by the fact that bis name
was entered on the books as a stockholder and publication
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made accordingly. It matters not that he had no knowledge
of such a publication. His receipt for the stock was an ac-
knowledgment, so far as he was concerned, that he had become
a stockholder, and, after an acceptance by the company, his
liability was fixed whether any publication was made or not.
The publication is only important as a means of showing that
liis subscription made to an agent had been accepted and rati-
fied by the company. The entries on the books had the same
effect. The publication only made it more notorious. The
ultimate fact to be established is that a subscription had not
only been made by Hawley, but accepted by the company.
Both in the pleadings and the argument the defence was
put principally on the fact that no certificate of stock had been
issued. It may be conceded that if a suit had been brought
by the company on the express promise to pay the twenty per
cent, there could have been no recovery without a tender of
the certificate ; but that is not this case. Here the creditors
of the bankrupt company are proceeding against Hawley as a
stockholder, to compel him to contribute to the fund which the
law had provided for their security, what he by his subscription
agreed he would pay. The suit is not brought on his special
agreement to pay the twenty per cent, but on his general lia-
bility as a subscriber to pay for his stock whenever it was
wanted to meet the liabilities of the company. As the certifi-
cate was not needed to perfect the subscription, its non-delivery
cannot stand in the way of a recovery in this action.
We have no hesitation in answering each of the questions
certified in the negative, and the judgment is consequently
Affirmed.
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LANABAN v. SEARS.

1 Where a party, on receiving an absolute deed, covenants with his grantor
to reconvey the lands, when the money which it was given to secure shall
be paid, both instruments must be taken together as constituting a mort-

gage.
2. The mortgagee of a homestead in Texas cannot maintain ejectment therefor,
if the “forced sale” thereof be prohibited by the Constitution of the State

which was in force at the date of the mortgage.

APPEAL from the Circuit Court of the United States for the
Western District of Texas.

This was a suit in equity by James E. Sears and Clara Sears,
against Samuel J. Lanahan.

The case made by the bill is, in substance : The complain-
ants were married in November, 1869, and thereafter lived,
and still live, in Texas, said James since his marriage hav-
ing been, under the Constitution and laws of that State, the
head of a family. In May, 1870, they purchased certain im-
proved lots in Waco, Texas, and he thereupon took possession
of them, and has, as the head of a family, and with his wife,
ever since occupied them as their homestead. He was engaged
in business, and became indebted to the firm of Lanahan &
Son, of Baltimore, to whom he gave his promissory notes, ag-
gregating $7,858.19. They were not paid, and the firm press-
ing for payment, or security, he and wife, to obtain time and
to prevent legal proceedings, made, May 2, 1873, an absolute
deed — which was duly acknowledged and recorded — of the
lots to one Robertson, agent of the firm. Though made to
him, it was really for the benefit of the firm, and there o
executed and delivered, contemporaneously therewith, a writing
by him, which sets forth that the deed was made for the pur-
pose of securing the notes.

Notwithstanding the deed, the complainants continued‘ to
occupy the homestead. It was subsequently conveyed, with-
out consideration, by Robertson to one Fort, who conveyed
it in the same way to Samuel J. Lanahan, a member of .th@
firm. He holds the same for its benefit, and, the notes being
due and unpaid, brought ejectment, Dec. 20, 1875, in the coutt
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below, to try the title to, and recover the possession of, the
lots, making only said James a party defendant.

The bill avers that the deed of May 2, 1873, and accom-
panying agreement, constitute a mortgage upon the homestead
which cannot be judicially enforced, and that, if the judgment
be recovered, the complainant Clara will be wrongly deprived
of her homestead. An injunction is prayed for, restraining
Lanahan from the further prosecution of his suit.

The defendant’s demurrer to the bill having been overruled,
and he declining to answer, the court decreed in favor of the
complainants.

The defendant then appealed here.

Art. 12, sect. 15, of the Constitution of Texas of 1868 is as
follows : —

“The legislature shall have power, and it shall be their duty, to
protect by law from forced sale a certain portion of the property
of all heads of families. The homestead of a family not to ex-
ceed two hundred acres of land (not included in a city, town, or
village), or any city, town, or village lot or lots not to exceed
five thousand dollars in value at the time of their destination as
a homestead, and without reference to the value of any improve-
ments thereon, shall not be subject to forced sale for debts, except
they be for the purchase thereof, for the taxes assessed thereon,
or for labor and materials expended thereon ; nor shall the owner,
if a married man, be at liberty to alienate the same, unless by

the consent of the wife, and in such manner as may be prescribed
by law.”

Mr. Bernard Carter for the appellant.

A mortgage of a homestead, executed by the husband and
wife to secure his indebtedness, if it be in the form required
by the law of Texas, is valid and binding on them. Sampson
¢ Keene v. Williamson, 6 Tex. 118; Jordan v. Peak, 38 id. 429.
The mortgagee under such a mortgage can, after default and
condition broken, maintain in the Circuit Court of the United
States an action for the possession of the land.

It is an elementary principle that a mortgagee who is not, as
in this case, a citizen of the State where the suit is brought may,
after default and breach of the conditions of the mortgage,
maintain in the Circuit Court of the United States ejectment,
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writ of entry, or whatever may be the appropriate action in the
particular jurisdiction to recover possession of the demanded
premises. Brobst v. Brock, 10 Wall. 529 ; Hutchins v. King,
1id. 58 ; Hughes v. Edwards, 9 Wheat. 494. The Constitution
of Texas, which exempts from a ¢ forced sale ” the homestead,
does not inhibit such an action therefor by the mortgagee on
the common-law side of the Circuit Court of the United States,
although his only remedy in the courts of that State is bya
proceeding to foreclose his mortgage.

The action sought to be enjoined seeks no sale of the prop-
erty, forced or otherwise. It is simply one of the long-estab-
lished alternative remedies of the mortgagee; viz., that of
taking the property into possession, and applying the rents and
profits to the liquidation of the debt. 2 Story, Eq.,sect. 1016;
Hanway v. Thompson, 14 Tex. 142.

The decisions in Texas establish, —

1. That if there is a mortgage of the homestead, with no
power of sale inserted therein, then the court will not decree
a sale, because it is in that State a forced sale.

2. That if there is a power of sale inserted in the mort-
gage or deed of trust, authorizing the trustee or mortgagee
to sell on default, he may sell, and this is not a *forced
sale.” Sampson & Keeme v. Williamson, supra; Jordan v.
Peak, supra.

The provision in the Constitution adopted by Texas in 1875,
that « No mortgage, trust-deed, or other lien on the homestead
shall ever be valid, except for the purchase-money therefor, or
improvements made thereon, as hereinbefore provided, whether
such mortgage or trust-deed or other lien shall have been
created by the husband alone, or together with his wife; and
all pretended sales of the homestead, involving any condition
of defeasance, shall be void,” can have no application to the
rights secured to the appellant by the mortgage of May 2
1878.

A subsequent statute substantially altering the security car
not affect the rights of the mortgagee. Bronson v. Kinzié
1 How. 318.

It makes no difference whether this attempted impail’me’ft
of them be by a constitutional or a statutory provision. Rail-
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road Company v. MeClure, 10 Wall. 511; Gunn v. Barry, 15
id. 610.

A brief prepared by the late Mr. Bailie Peyton was filed for
the appellees.

Mr. JusticE FIELD delivered the opinion of the court.

The premises deseribed in the complaint are in the city of
Waco, in the State of Texas, They have been the homestead
of the complainants from the time of their purchase, in May,
1870. The conveyance to Robertson in 1873 was accompanied
by a defeasance from him, stating that the deed was executed
as security for certain promissory notes of the husband. The
two documents — the deed, which was absolute in form, and
the defeasance — are, therefore, to be taken together as if
forming one instrument. They together constitute a mortgage,
and as such would be treated in the courts of Texas.

By the Constitution of that State of 1868, which was in
force when the notes were given and the mortgage executed,
the homestead of a family was not subject to forced sale for
debts, except for the purchase-money, or for taxes, and for
labor and materials expended thereon. The premises in ques-
tion, therefore, could not be sold under any decree in a suit for
the foreclosure of the mortgage. The prohibition of the Con-
stitution extended to any species of compulsory disposition of
the homestead, whether denominated a sale or otherwise. A
similar prohibition in the Constitution of 1845 was so construed
by the Supreme Court of the State in Sampson § Keene v. Wil-
liamson, contained in the 6th of Texas Reports. In that case
Chief Justice Hemphill said that *the Constitution obviously
mtended that the homestead should be exempted from the
operation of any species of execution, or from any forced dis-
P?SitiOH of the property, whether partial or total, which would
dlst.urb the family in the quiet and uninterrupted possession of
their home with the property thereto attached. The benefi-
cence of the provision has a much wider range than to pro-
tect the family from a sale which would utterly extinguish all
right in the property. It shields them also from any extents
or. deliveries of the property, or from any forcible appropria-

ton of its rents, issues, and profits. It protects the domestic
YOL. x11. 21
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sanctuary from every species of intrusion which, under color
of law, would subject the property, by any disposition what-
ever, to the payment of debts.” ]

The appellant is the owner of the mortgage in this case, and
aware — 5o states his counsel — that he could not enforce it
against the homestead in the State courts, as there mortgages
can only be enforced by a decree of sale, commenced an action
of ejectment for the premises in the Circuit Court of the
United States, contending that the mortgage passed the legal
title as against the mortgagors, and that, as its owner, he had
right to recover the possession of the premises for default in
the payment of the notes secured. He sought, in other words,
to get around the State Constitution by the form of his proced-
ure in the Federal court. We do not think that its wise and
beneficent purpose of securing a home to the family against
the vicissitudes of fortune can be thus easily evaded. A
forced dispossession in ejectment is as much within the pro-
hibition as a forced sale under judicial process. We think,
therefore, that the decree in the suit, enjoining the action of
ejectment, was properly rendered upon the undisputed facts
stated in the complaint; and it is accordingly

Affirmed.

CLARK v. UNITED STATES.

A party who bribes an officer of the United States with money cannot maintain
an action to recover it.

APPEAL from the Court of Claims.

This is a suit by James S. Clark and Edward Fulton, part:
ners under the name and style of J. S. Clark & Co., to recover
from the United States the sum of $10,000 alleged to have
been extorted from the petitioners in December, 1864, by Col.
Harai Robinson, then acting provost-marshal-general for the
Department of the Gulf.

The court below found the following facts : —
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I. On the 26th of October, 1864, the Secretary of the TIreas-
ury signed and delivered to the claimants the paper of that
date, annexed to the petition ; and on the same day Abraham
Lincoln, President of the United States, signed the order of
that date, accompanying said paper, and also annexed to the
petition.

II. On the 16th of November, 1864, the claimants delivered
to George S. Denison, the acting collector of customs at New
Orleans, a bond, duly executed, with proper and sufficient sure-
ties, in the sum of $250,000, as required by the aforesaid paper
signed by the Secretary of the Treasury.

III. On the 13th of December, 1864, on the United States
ship ¢ Choctaw,” off Bayou Sara, La., John J. Cornwell, lieu-
tenant-commander of the United States navy, commanding the
second and third distriets of the Mississippi River, issued the
following order, addressed to naval officers between Bay<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>