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during all this period have exercised acts of ownership of almost
every kind. They have laid out the land into lots, blocks,
streets, and alleys, and have made extensive improvements
either upon them or in connection with them. They have also
sold parcels to a large number of persons, who have gone into
possession, and still hold them, and have erected buildings
thereon. The town of Lamasco, laid out by them upon the
land, reached a population of over ten thousand inhabitants
before it was annexed to the city of Evansville, of which it now
forms a part. :

The statute of Indiana reserved to the deceased a right of
action to recover the premises for five years after he came of
age, and though he lived for ten years after that period, within
the vicinity of the property, and was cognizant of the posses-
sion of the defendant and his associates, and of parties holding
under them, of their claim of ownership and of their improve-
ments, he made no attempt to disturb them in its possession,
use, and enjoyment, or in the sale of portions of it.

The claim now set up by the complainants is a stale one,
and, under the facts disclosed, without merit. The decree dis-
missing the bill must, therefore, be affirmed ; and it is

So ordered.
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Abill, filed by the assignee in bankruptcy of an insurance company against its
former officers and directors, alleges that they had divided among themselves
and friends certain bonds belonging to it, and prays for an accounting and
relief. 1t appears from the proofs that the bonds were never the property
of the company, but were, without consideration, borrowed, by some of its
officers, for the fraudulent purpose of exhibiting them, as part of its assets,
to the official examiners, thus furnishing evidence of its sound condition, and
were afterwards returned, according to agreement, to their real owners. Held,
that the bill was properly dismissed.
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MRr. JusTICE MILLER delivered the opinion of the court,

The appellant, who was assignee in bankruptey of the North
Missouri Insurance Company, filed his bill in equity in the
District Court for the Eastern District of Missouri against the
appellees, who had been the officers and directors of the cor-
poration prior to the bankrupt proceedings. The District
Court, after answer, replication, and voluminous depositions,
dismissed the bill, and the Circuit Court affirmed that decree
on appeal. From this latter decree the assignee appeals to
this court.

The bill, in substance, sets forth that, at a certain date prior
to the institution of proceedings in bankruptey, the corporation
was the owner of bonds of the counties of Macon, Schuyler,
Knox, and Adair, and other securities, amounting in the ag-
gregate to over $136,000; that the bonds were in the posses-
sion of the company in the month of May, 1873, when they
were exhibited to the superintendent of the insurance depart-
ment of the State of Missouri, and a similar officer of the State
of Ohio, by the defendants, or some of them, as investments
of the funds of the company, and as evidence to these super-
intendents of the sound condition of the company and its right
to continue the business of insurance. The foundation of the
relief sought is thus stated in the language in the bill: —

“Yet your orator further shows that, notwithstanding the
premises, the said directors and officers, unmindful of their
duty aforesaid, but intending to cheat and defraud the said
insurance company and its creditors aforesaid, prevailed upon
and procured the said treasurer [the treasurer of the company]
to unite and co-operate with them, as in fact he did unite and
co-operate with them, in parcelling out and distributing the
said notes and bonds among themselves and their friends af
some time prior to the nineteenth day of June, 1873, WhO”.Y
without consideration whatever, and in gross disregard of their
duty as such directors and officers of said company, and thereby
and through the neglect of duty, and through the fraud and
breach of trust of the said officers and directors of said con-
pany, the said bonds and notes became and were wholly lost
to the said company and its creditors, and to your orator
assignee aforesaid.”
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The answer denied that the company ever owned the bonds
and that they were so parcelled out and distributed among the
defendants and their friends.

The clear result of a large amount of testimony in regard
to the bonds in controversy is that they were borrowed from
divers persons and corporations who owned them, or were
pliced in the temporary possession of the officers of the insur-
ance company for the purpose of being shown to the examin-
ing superintendents as property of that company, with the
understanding that as soon as the examination was over they
should be returned to their owners; and that this was done,
It is also established that the parties who actually owned the
bonds were aware of the fraudulent use which was to be made
of them, and were willing in this way to contribute to the
deception practised on the official examiners.

Nothing of this, however, is alleged in the bill or is found in
the answer. The relief sought is based squarely on the ground
that the bonds in question, being in possession of the defend-
ants as the property of the insurance company, were by them
unlawfully converted to their own use, whereby the company
and the creditors of the company, by reason of its insolvency,
were defrauded of their value. The bill makes a case of con-
version for which an action in the nature of trover at common
law would lie, and it is difficult to see any sufficient ground for
the interposition of a court of equity.

But, apart from this, it seems that unless the complainant

has sustained both of the principal allegations of the bill, —
namely, that the bonds were the property of the company, and
that the defendants unlawfully converted them to their own
use, — his bill was properly dismissed.

Now, the testimony makes it very clear that the defendants
did not convert the bonds to their own use or distribute them
among their friends, as alleged in the bill. It is also quite
apparent that they received no consideration for the return
f)f the bonds to their owners, and committed no fraud on the
Isurance company in the transaction, and that, in fact, they
Were acting with a mistaken zeal in what they supposed to be
the interest, of their corporation.

They do not, therefore, occupy the position of embezzlers of
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funds intrusted to their charge by the company; but that is
precisely the effect of the allegations of the bill which we have
copied, and it is also the only inference to be drawn from the
whole of its scope and tenor.

So, also, we do not think that the evidence establishes that
the insurance company was ever the owner of these bonds,
It never paid anything for them, nor gave consideration in any
other way. It lost nothing by the transaction in which the
bonds came into the possession of its officers and passed out of
that possession.

It had not, therefore, any honest claim to the ownership of
the bonds; and if the dishonest purpose for which they were
used can be imputed to the corporate entity, it is very certain
that when the transaction was over it could confer no rightful
authority on that corporation to retain or reclaim the bonds.
As between the insurance company and the owners of the
bonds the title never passed from the latter, nor did any vested
ownership pass to the former. How, then, can it be said thas
these officers cheated or defrauded the company? or that the
bonds were lost to the company by their neglect or their fraud
or breach of trust? How could the corporation lose what it
did not own? How could it be cheated out of that to which
it had no right? How could it be defrauded out of property
belonging to others and in the hands of those who owned it?

A very ingenious argument is made by counsel of appellant,
on which he places much reliance, to the effect that having
proved that these bonds were once in the possession of the in-
surance company, and were not to be found when its assets
were turned over to the assignee, he has made a prima Sacie
case, and that defendants cannot set up in their defence the
fraudulent transaction which shows their own guilt.

It is not necessary to decide here whether, if the complainant
had brought an action of trover, and had proved before the
jury by some competent witness that these bonds were in the
hands of the officers of the company, who asserted them to be
the bonds of the corporation, they would in defence have been
permitted to show the facts we have stated because of the or-
pitude of their action in the matter. We need not decide this,
for the reason that, in proving the possession of these bonds, the
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complainant has proved at the same time the character of that
possession. He has proved that the possession of the insur-
ance company was not with claim of ownership, but it was a
temporary loan, not of the bonds, but of their possession for a
definite purpose, which being accomplished they were returned
to their real owners. It was one transaction, and must be so
considered in the broad view of a court of equity, —a trans-
action in which the fraudulent purpose is fatal to the title of
the insurance company, or any right which that company
could assert under it. A court of equity will not stop half-
way in the investigation of a fraud which is quite apparent,
to give one of the parties to it affirmative relief at the ex-
pense of the other. In such cases better is the condition of
the defendant.

It is also argued that the fraud was against the creditors of
the company, and the assignee can pursue the party who de-
frauded them.

To this there are several sufficient answers.

1. The bill is not framed on that foundation, but distinctly
on the ground of a conversion of the funds of the company,
which, if true, is to that extent a fraud on the company’s
creditors. But as we have already shown, the company was
defrauded of nothing, because it did not own the bonds.

2. Though the bill alleges in a general way that the exhi-
bition of these bonds was a fraud upon the creditors, it is
difficult to see how that can be if the bonds were, as the bill
alleges, at that time the property of the company. If that
was so, the officers had a right, and were in daty bound, to
exhibit them.

3. There is no allegation that any particular creditor ever
became so, or was influenced in his action toward the corpora-
tion by reason of this exhibition of these securities, and it is
denied in the answer that any creditor was so influenced, and
1o proof to establish the charge is given.

4. And, last, it seems to be reasonable that if any creditor
was misled to his loss by this fraudulent misconduct of the
officers of the company, he would have a corresponding right
t(? 2 remedy in his own name against them to the extent of
his individual injury, quite independent of the right of the
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assignee to recover for property of the corporation embezzled
or converted by these officers.

In short, whatever remedy there may exist to any one to
pursue these parties and others for their share in this trans
action, either at law or in equity, this bill, founded on a devas-
tavit of assets of the company,— if language borrowed from
kindred branch of the law may be thus used, — cannot be sus-
tained, because it is clear that the bonds which are said to
have been converted were never the bonds of the bankrupt
corporation.

Decree affirmed,

MERIWETHER v. GARRETT.

Upon consideration of the legislation of Tennessee, being chapter 10 of acts of
1879, entitled “ An Act to repeal the charters of certain municipal corpora-
tions, and to remand the territory and inhabitants thereof to the government
of the State,” approved Jan. 30, 1879; chapter 11, entitled “ A Bill to estab-
lish taxing distriets in this State, and to provide the means of local govern-
ment for the same,” approved Jan. 30, 1879; and chapter 92, entitled “ An
Act to collect and dispose of the taxes assessed for municipal corporations in
this State whose charters have been or may be repealed, or which may sur
render their charters, and to provide for the compromise and make settlement
of the debts of such distinct municipal corporations, respectively,” approved
March 14, 1879 (enfra, pp. 477, 479, 490), the court holds : —

1. Property held by the city of Memphis for public uses, such as public
buildings, streets, squares, parks, promenades, wharves, landing-places, fire
engines, hose and hose-carriages, engine-houses, engineering instruments, and
generally all things held for governmental purposes, cannot be subjected to
the payment of its debts. Upon the repeal of its charter, such property
passed under the immediate control of the State, the power once delegated to
the city in that behalf having been withdrawn.

2. The private property of individuals within the limits of the territory of
the city cannot be subjected to the payment of the debts of the city except
through taxation.

3. The power of taxation is legislative, and cannot be exercised otherwise
than under the authority of the legislature.

4. Taxes levied according to law before the repeal of the charter, other
than such as were levied in obedience to the special requirement of contracts
entered into under the authority of law, and such as were levied un_def
judicial direction for the payment of judgments recovered against the city,
cannot be collected through the instrumentality of a court of chancery at the
instance of the creditors of the city. Such taxes can only be collected undet
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