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and the agreed statement of facts to be due to them on their
claim, with interest from its maturity, deducting in the com-
putation of time the period of the war; the judgment to be
paid by the defendant as administrator out of the estate of
the deceased George Bruffy, in like manner as other claims

established against his estate ; and it is
So ordered.

ProprLE’S BANK v. CALHOUN.

1. An action pending in a State court cannot be removed to the Circuit Court,
by written stipuiation, where there is nothing in the latter or the record to
show that, by reason of the subject-matter, or the character of the parties,
the latter court can take cognizance of it.

2. In a foreclosure suit, the Circuit Court, having jurisdiction of the subject:
matter and the parties, appointed a receiver, who, pursuant to its orders,
took possession of the mortgaged road. In an action between other par-
ties, subsequently brought in a State court, an attachment was sued out
and levied upon the road. Pending an application thereupon made to the
Circuit Court, to restrain the plaintiff from further proceeding with his
attachment, he and the defendant to the action consented to its removal
to the Circuit Court, where, upon a finding that the road was not, at the
date of the levy of the attachment, the property of that defendant, the writ
was dismissed. Held, that the Circuit Court had the right to determine
upon the conflicting claims to the possession of the road, and that the par-
ties to the action, by consenting to transfer it, did no more, in effect, than
that court might have compelled them to do.

8. The deeds of the defendant transferring his interest in the road to the trus-
tees named in the mortgage and to the railroad company bear date before
the attachment against hin1 was sued out. They were thereafter recorded.
Held, that they were admissible in evidence.

ERROR to the Circuit Court of the United States for the
Southern District of Illinois.

The People’s Bank of Belville brought an action in the Cir
cuit Court of the county of St. Clair, in the State of Illinois, at
its April Term, 1876, against Edward F. Winslow and James
H. Wilson, on two promissory notes, on which it alleged that
the sum of $40,738.86 was due. At the commencement of 'the
action, the bank, upon filing the requisite affidavit, setting
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forth, among other things, the non-residence of the defendants,
obtained a writ of attachment, which was levied on the right
of way, iron track, &ec., of the road known as the Belleville
and O’Fallon Railroad, and its appurtenances, situate in that
county. During that term the following stipulation, signed
by the attorneys of record of the respective parties, was
filed: ““It is stipulated that on the fifth Monday of the term,
or at any subsequent day of the term, this cause shall be re-
moved to the proper Circuit Court of the United States, as by
consent, petition, and bond waived; and all defendants agree
to file the record of the cause in that court before the first
day of the June Term, A.D. 1876, defendants’ pleas to be there
filed with record.” On the said fifth Monday, the court, pur-
suant to that stipulation, ordered * that this cause be removed
to the Circuit Court of the United States for the Southern
District of Illinois; and that the clerk of this court certify a
transcript of the papers and proceedings in this cause to said
court, according to the statute in such case made and pro-
vided.”

Philo C. Calhoun and George Opdyke, trustees named in the
mortgage executed by the St. Louis and Southeastern Railway
Company to secure its bonds, filed their bill of foreclosure in
the said Circuit Court for the Southern District, Oct. 21, 1874,
and the court thereupon appointed a receiver, and put him
in possession of the mortgaged property, including that upon
which the attachment sued out by the bank was levied.

After the record of the attachment suit was filed in the latter
court, Calhoun and Opdyke presented, under a statute of Illinois
permitting such a proceeding in attachment cases, a petition of
interpleader, alleging that they, as trustees, and not Winslow and
Wilson, were the owners of the railroad on which the writ had
been levied, and praying that the attachment be dissolved. No
defence was made by Winslow and Wilson to the suit against
them; and the court rendered judgment against them for the
sum due on the notes, and in the record of the judgment was
meorporated an order of sale of the attached property. The
issue made by the petition of Calhoun and Opdyke was tried
some time after this, and judgment rendered in their favor,

with an order dismissing or dissolving the attachment. This
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latter issue, though triable by jury, was submitted to the court
by an agreement waiving the jury.

A bill of exceptions, embracing sixty pages of the printed
record, gives the history of this trial, and concludes as fol-
lows: —

“And now the court found the said property in said interplea
described to be the property of said interpleaders, and that it was
not subject to the said attachment, and was not the property of
Edward F. Winslow and James H. Wilson at the date of levy of
said attachment, but was the property of the interpleaders; to
which ruling and decision of the court the plaintiff, by its counsel,
at the time excepted.

“ And the court ordered said attachment to be dismissed, and to
this ruling and decision of the court plaintiff, by its counsel, at the
time excepted, and inasmuch as the matters and things above set
forth are not of themselves matters of record in said cause, the
plaintiff presents this its bill of exceptions, which it prays may be
signed and sealed and made part of the record, which is done.

“S. H. TREAT.” [sEAL]

An exception was duly taken to the admission of certain
evidence, which is mentioned in the assignment of errors, and
stated in the opinion of the court.

The bank sued out this writ, and assigns for error that the
court below erred: 1, In assuming and taking jurisdiction of
the said cause; 2, In trying said cause and rendering judg-
ment therein; 3, In dismissing the attachment; 4, In finding
that the property levied upon by virtue of the attachment was
not subject thereto, when it had at a previous term rendered
judgment for the amount of the note sued on, and ordered
that property to be sold to satisfy the writ; 5, In permitting
the deed from James H. Wilson and wife, and Edward F.
Winslow and wife, to George Opdyke and Philo C. Calhoun,
dated Jan. 4, 1876, and recorded in April, 1876, purporting ‘to
convey the property levied on by the attachment, to be read in
evidence on the trial of the issue made on the interplea of Op-
dyke and Calhoun ; 6, In permitting the deed from James I6L
Wilson and Edward F. Winslow, and their wives, to the St
Louis and Southeastern Railway Company (consolidated), dated
Jan. 5, 1876, and recorded in April, 1876, purporting to convey
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the property levied on by attachment, to be read in evidence
on the trial of the issue made on the trial of that interplea.

Mr. Charles W. Thomas for the plaintiff in error.

1. The Circuit Court had no jurisdiction. The removal was
by consent, without averring any facts which would author-
ize it. It must affirmatively appear from the record that the
Circuit Conrt had jurisdiction. Kennedy v. Georgia State
Bank, 8 How. 586; Dred Scott v. Sandford, 19 id. 398; Ex
parte Smith, 94 U. S. 455. Mere consent is wholly insuffi-
cient to confer it. The Lucy, 8 Wall. 807 ; Railway Company
v. Ramsey, 22 id. 322 City of New Orleans v. Gaines, 22 How.
141.

The fact that the plaintiff is a corporation of Illinois, and the
defendants are non-residents of that State, is immaterial. Cit-
izenship and residence are not synonymous terms. Iobertson
v. Cease, 97 U. S. 646.

In a case like this, where the court was without jurisdiction,
and its judgment a mere impediment to a proceeding in the
proper forum, a plaintiff may procure the reversal of a judg-
ment rendered in his favor, but which is really to his det-
riment. Hartmann v. B. 4 O. F. R. R. Co., 64 1. 24 ; Dred
Seott v. Sandford, supra.

2. At the J anuary Term, 1877, the Circuit Court heard the
cause, gave judgment in favor of the bank against the defend-
ants for $43,266.66, and ordered a sale of the property to sat-
isfy it, notwithstanding the interplea of Opdyke and Calhoun,
claiming the attached property, was on file. At the next term
it tried for a second time the title to the property, and found it
to be in Opdyke and Calhoun, thereby not only reversing the
former judgment, but denying the bank all recourse on the
garnishee given ‘it by the statute. The dismissal of the at-
tachment was a dismissal of the case. This was error. Bank
of the United States v. Moss, 6 How. 81.

‘3- But even conceding that the Circuit Court had jurisdic-
tion, and that there was no error in its action, as disclosed by
t.he record outside of the bill of exceptions, it erred in admit-
tlr'lg n evidence the deed from Winslow and Wilson and their
Wives to Opdyke and Calhoun, and the deed from the same
grantors to the’St. Louis and Southeastern Railway Company.




260 PreopPLE’'S BANK ». CALHOUN. [Sup. Ct.

Acknowledged and recorded after the attachment had been
levied, they were entirely incompetent and irrelevant as proof
of a legal title in the interpleaders superior to the lien of the
writ; and in this proceeding that title is the only question at
issue. City Insurance Co. v. Commercial Bank, 68 111. 348.

Upon this ground the bank, when the interpleaders had con-
cluded their case, moved the court to find that the property
was subject to the attachment. Had a jury been empanelled
to try the issue, this would have been equivalent to moving an
instruction to them, after the plaintiff had introduced all his
evidence, to find the title to be in the defendant. This court
will examine the bill of exceptions to ascertain whether in
either case the Circnit Court erred in refusing the motion.

If the evidence given by the plaintiff be insufficient to sustain
a verdict, so that one based thereon would be set aside, the
Court may direct the jury what verdict to render. Herbertv,
Butler, 97 U. S. 819.

Mr. Benjamin H. Bristow and Mr. William S. Opdyke for the
defendants in error.

MR. JUSTICE MILLER, after stating the case, delivered the
opinion of the court.

It has long been the established doctrine of this court that
no such exceptions as those taken in this case to the judgment
of the court on the facts submitted to it can be inquired of
here, under the provisions of the act providing for the mode
and the effect of submitting cases triable by jury to the court
alone.

There are, however, one or two exceptions to the admission
of evidence on the trial which can be and have been assigned
for error. A still more important question is raised by the
record outside the bill of exceptions, which demands our atten-
tion. It relates to the jurisdiction of the case in the United
States court as supposed to be acquired by the removal pro-
ceedings in the State court, which were founded on the written
consent of the bank and of Winslow and Wilson, who were the
only parties to the suit.

It needs no citation of authorities to show that the mere con-
sent of parties cannot confer upon a court of the United States
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the jurisdiction to hear and decide a case. If this were once
conceded, the Federal courts would become the common resort
of persons who have no right, either under the Constitution or
the laws of the United States, to litigate in those courts.

It is not necessary for us to decide whether a paper may not
be drawn up and signed by the parties, which shows on its
face that the case, either by reason of the citizenship of the
parties or the subject-matter of the litigation, is properly cog-
nizable in a Federal court, and that that court can, on their
assent, take jurisdiction either by way of original proceeding
or by removal from a State court.

No such case is presented by the agreement for removal
found in this record. Nor does it anywhere appear in this
record that the parties had the ecitizenship or the alienage
which would authorize the Federal court to entertain jurisdie-
tion of the case.

The record, however, shows that in October, 1874, prior to
the beginning of the attachment suit, there was instituted in
the Circuit Court of the United States a suit to foreclose a
mortgage in which Calhoun and Opdyke, as trustees, were
plaintiffs, and in which they procured the appointment of a
receiver, who held possession of the railroad under the order
of that court at the time the writ of attachment was levied.
It is further shown that they made application to the court sit-
ting in chancery to enjoin the bank from proceeding in the
State court with its attachment. No disposition seems to
have been made of this application, and it is a reasonable in-
ference that the removal of the attachment suit from the State
court into the court which had possession by its officer of the
property attached was made to avoid the conflict which might
have arisen if the cases had proceeded to final judgment in
courts of different jurisdictions.

We think this was not only permissible, but that it was the
Proper course to be pursued in such case. The jurisdiction of
the Cireuit Court of the United States does not here depend
on the citizenship of the parties, but on the subject-matter of
the litigation. That was in the actual possession of that court
when the State court attempted to levy its writ of attachment
on the property. It was for the court having such possession
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to determine how far it would permit any other court to inter-
fere with that possession, and what effect it would give to the
attempt of another court to seize the property so under its
control. A court of equity may punish for a contempt of its
authority persons who bring suits against corporations whose
property is in the hands of its receiver, and it is the constans
practice to ask its permission to institute suits against him
when they concern such property.

The bank was attempting in the State court to enforce by
judicial sale a rival and conflicting lien to that of Calhoun
and Opdyke, who were proceeding in the Federal court to
sell the same property under their lien. The latter court had
not only obtained jurisdiction of the question of lien prior to
the initiation of the bank’s suit, but it had taken possession
of the property by its receiver. It had thus drawn to itself
the subject-matter of the litigation and the right to decide
upon the conflicting claims to the possession and control of the
road.

These principles are not new in this court. They will be
found to be sustained by Minnesota Company v. St. Paul Con-
pany, 2 Wall. 609 ; Watson v. Jones, 18 id. 679; Buck v. (ol-
bath, 3 id. 334 ; and Freeman v. Howe, 24 How. 450.

In consenting, therefore, to the voluntary transfer of the Iiti-
gation from the State court into the Federal court, the par-
ties did no more than what they could have been compelled to
do by the injunction of the latter, and what would have been
done by such compulsory order if they had not submitted to it
by agreement. We do not think that there was error in the
court entertaining jurisdiction of the plea of interpleader of
Calhoun and Opdyke. Wiswall v. Sampson, 14 How. 52.

In the progress of the trial the intervenors offered in ev
dence a deed of trust made by Winslow and Wilson on the
fourth day of January, 1876, conveying the railroad in ques:
tion to Calhoun and Opdyke. Exception was taken to the ad
mission of this deed because the certificate of acknowledgment
did not state that the grantors were personally known to the
officer taking it, and because the deed did not tend to prov®
the issue made. {

As one of the certificates does state that Wilson and his
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wife were personally known to the officer, the objection to its
admissibility as to these grantors was clearly unfounded in
fact. The effect of the deed was for the court to consider
afterwards.

As the deed professed to convey the property in controversy
by the parties against whom the attachment ran, two months
before the writ was issued, it is impossible to hold it to be
irrelevant to an issue as to the ownership of the property at
the date of the levy of the writ.

Similar objections were made to a deed made by the same
grantors to the St. Louis and Southeastern Railway Company,
of the fifth day of January, 1876, to which the same answers
apply.

What effect should be given to the fact that these deeds
were not recorded until after the levy of the.bank’s attach-
ment we need not inquire, for that proposition does not go to
their admissibility in evidence, and its decision depends upon
other matters, both of law and evidence, as to which no ques-
tion is raised by this record.

These are all the assignments of error requiring notice at

our hands, and in these we find none.
Judgment affirmed.

ROGERS v. PALMER.

L A, as attorney for B., procured a judgment by default in favor of the latter
against C., of whose insolvency and intent to commit a fraud on the bank-
rupt law he had knowledge. Held, that that knowledge was imputable
to B.

2. C. having, with intent to give a preference to B., contributed to the rendition
of the judgment at an earlier day than without his aid it could have been
rendered, an execution was sued out and levied upon his goods. Held,
that he thereby procured them to be taken on legal process within the
meaning of the thirty-fifth section of the Bankrupt Law of March 2, 1867
(14 Stat. 534), as modified by the act of June 22, 1874. 18 Stat., part 3,
pp- 180, 181.

APPEAL from the Circuit Court of the United States for
the District of Minnesota.
The facts are stated in the opinion of the court.
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