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fact paid by the plaintiffs, it is of no consequence where they
obtained the money, it being clear that in order to raise the
question there must be an actual failure to make the payment.
2. Where the interest is paid the presumption is conclusive
that every other circumstance existed to justify the assessment
of the tax. 3. Proof to show that the interest has never
been paid is not exhibited, nor is the table referred to of a
character to satisfy the court that it shows the whole amount
of the pecuniary advantage which the plaintiffs derived from
their railroad. Without more, these remarks are sufficient to
show that each of the assignments of error must be overruled.
Judgment affirmed.

MRr. JusticE FieLp, with whom concurred Mr. CHIEF
JUSTICE WAITE and MR. JUSTICE HARLAN, dissenting.

I dissent from the judgment of the court in this case. The
construction of the short railway by the company for its own
use, to carry the products of its mine to the Ohio River, did
not, in my opinion, convert the Improvement Company, which
was organized to mine for coal, iron, and other minerals, into
a railroad company, so as to bring it within the statute pro-
viding for a tax upon the coupons of bonds issued by such
companies.

RATLWAY COMPANY v. SLACK.
Improvement Company v. Slack (supra, p. 648) reaffirmed.

ErroOR to the Circuit Court of the United States for the
District of Massachusetts.

The facts are stated in the opinion of the court.

Mr. Francts W. Palfrey for the plaintiff in error.

The Solicitor- General, contra.

MR. JusTICE CLIFFORD delivered the opinion of the court.
Statutory authority was given to the Eastern Kentucky Rail-
way Company to purchase, acquire, and hold any line of railway,
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finished or unfinished, lying on or near their line or crossing
the same or between the termini of their railway, and to make
payment for such purchase or acquisition on such terms as
should be agreed between the parties. Pursuant to that au-
thority, it purchased all the property of the Kentucky Improve-
ment Company, real, personal, and mixed, including their
franchise, subject, however, to the mortgage previously made
by the grantors of their lands and improvements to secure a
certain issue of bonds, amounting to $500,000, as therein more
fully set forth. Due conveyance of the same was made to it by
deed dated Feb. 28, 1870, as appears by the agreed statement
of facts.

Coupons were attached to the bonds, and it appears that an
internal-revenue tax of two and a half per cent was assessed
thereon by the official assessor. Payment of the tax, after an
unsuccessful appeal to the Commissioner, was made by the rail
way company. The present suit was instituted to recover back
the amount paid, with interest, as having been illegally exacted.
Service was made; and the parties appeared, and, having con-
sented to the agreed statement of facts exhibited in the record,
submitted the cause to the court without a jury. Hearing was
had ; and the court rendered judgment in favor of the defend-
ant, and the plaintilf removed the cause into this court.

Two errors are assigned: 1. That the court erred in finding
that the grantors of the plaintiffs were a railroad company, and
liable to the tax assessed upon the coupons attached to their
bonds. 2. That the court erred in finding that the plaintiffs
were liable for the tax assessed.

Railroad companies were by law made subject to an internal-
revenue tax for the year 1871 of two and a half per cent on the
amount of all interest or coupons paid on bonds or other evi-
dences of debt issued and payable in one or more years after
date. 16 Stat. 260.

Such taxes for the year specified in the act cited were assessed
against the plaintiffs, and the present suit was instituted to re-
cover back the amount paid with lawful interest.

It appears by the act of incorporation that the plaintiffs were
created a body politic and corporate for the purpose of con-
structing a railroad with a single or double track, with all the
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privileges and rights usual to such corporations. Power to
make the purchase of the line of railroad constructed by the
Improvement Company, as deseribed in the opinion just read,
is admitted. Nor is it necessary to enter into any explanation
as to the circumstances under which the bonds of the Improve-
ment Company were issued, as it is admitted in the agreed
statement of facts filed in this case that those circumstances
arve fully shown in the agreed statements of facts filed in that
case.

Viewed in the light of these suggestions, it is quite clear that
any discussion of the question presented in the first assignment
of errors is unnecessary, except to refer to the decision in
Improvement Company v. Slack (supra, p. 648), and the reasons
there given for the conclusion that the company in that case
was a railroad company.

Suppose that is so, then it is conceded by the plaintiffs in this
case that they cannot sustain their second assignment of errors,
which is all that need be said upon the subject.

Judgment affirmed.

RAILROAD COMPANY w. BLAIR.

1. A citation is not required when the appeal is taken and perfected in open
court during the term at which the decree complained of is entered; aliter,
where, at a subsequent term, the appeal is allowed, although the solicitors
of the appellee be present.

2. The appeal will not, however, be dismissed in the latter case, but terms will be
imposed upon the appellant.

3. Dayton v. Lash (94 U. 8. 112) cited and approved.

MotION to dismiss an appeal from the Circuit Court of the
United States for the Northern District of Illinois.
The facts are stated in the opinion of the court.

Mr. W. C. Larned in support of the motion.
Mr. Lyman Trumbull, contra.

Mgr. CHIEF JUSTICE WAITE delivered the opinion of the
court.
The decree appealed from in this case was rendered Feb
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