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NATIONAL BANK ». INSURANCE COMPANY.

Where the record has not been printed, a motion to dismiss an appeal or a writ
of error will not be considered where there is any question about the facts on
which the motion rests.

MorIoN to dismiss an appeal from the Circuit Court of the
United States for the Eastern District of Missouri.

Mr. James O. Broadhead in support of the motion.
Myr. Lucien Eaton, contra.

Mgr. CHIEF JUSTICE WAITE delivered the opinion of the
court.

The further consideration of this motion is postponed until
the case is heard on its merits. The record has not been
printed, and counsel do not agree as to what it contains. We
will not decide motions to dismiss before the record is printed,
when there is any question about the facts on which the mo-
tion rests. In order to get a decision before printing, the
motion papers must present the case in a way which will ena-
ble us to act understandingly without referring to the tran-
script on file.

TrLLsoN ». UNITED STATES.

Where the claim of a party for loss and damage growing out of the alleged
failure of the United States to perform its contracts with him, as to time and
manner of payment, is, by a special act of Congress, referred to the Court
of Claims, “to investigate the same, and to ascertain, determine, and adjudge
the amount equitably due, if any, for such loss and damage,” — Held, that the
rules of law applicable to the adjudication of claims by that court in the exer
cise of its general jurisdiction must govern, and that interest, not having been
stipulated for in the contracts, cannot be allowed thereon.

APPEAL from the Court of Claims.

This was a suit brought by Robert Tillson & Co. against the
United States.

The Court of Claims found the following facts: —
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¢«]. The claimants and the defendants entered into the various
contracts and agreements set forth in the petition.

«II. The claimants, at various times between the 9th of Octo-
ber, 1862, and the 24th of October, 1864, delivered horse equip-
ments and infantry accoutrements, under said contracts and
agreements, to the defendants’ officers at the United States
arsenal in St. Louis, to the amount of $494,972.66.

“III. There were one hundred and fifteen distinct deliveries
of the above-described goods made by the claimants, extending
from the 9th of October, 1862, to the 24th of October, 1864 ;
and the goods delivered were then, at the respective times of
delivery, inspected and approved by the defendants’ officers,
and bills therefor were duly authenticated by the proper officers
of the Ordnance Department, as provided by the contract, and
no negligence or delay is attributable to the officers of the
Ordnance Department in regard to the inspection of the goods
or the issuing of the vouchers. The vouchers so received by
the claimants were by them presented to the Ordnance Office
in Washington, and were by the Ordnance Office transmitted
to the treasury, to be audited and paid, and no delay in so
transmitting them is attributable to the Ordnance Office.
After the vouchers reached the Treasury Department, inter-
vals of different length occurred before they were audited and
drafts issued in payment thereof. The shortest interval between
the receipt of a voucher by the Treasury Department and the
issuing of the draft in payment was seven days, and the longest
was one hundred and fourteen days; the average was thirty-six
days. During the period of the fulfilment of their contracts
and agreements, before described, the claimants’ business ne-
cessities compelled them to borrow money by hypothecating or
selling their vouchers, and the rate of discount paid by them
generally was ten per cent per annum.

«“IV. A portion of the payments made to the claimants
upon the vouchers before described were made, to the extent
of twenty-five per cent thereof, by certificates of indebtedness
issued under the act of 1st March, 1862. 12 Stat. 352. These
certificates were sent by mail to the claimants, accompanied
by ordinary treasury drafts for the remaining seventy-five per
cent of the payments. The claimants neither solicited such




Oct. 1879.] TiLLsoN ». UNITED STATES. 4o

certificates nor objected to them. Being below par in the
market, the claimants sold them at a discount of seven and a
half per cent. The total amount of the certificates so issued
to them was $77,000, and the discount or loss suffered by the
claimants in disposing of them for cash was $5,775.”

Upon the foregoing facts that court decided as conclusions
of law, —

«“1. The loss and damage suffered by the claimants from
the failure to keep and perform the contracts referred to in the
findings aforesaid, as to the time and manner of payment thereof,
were too remote to be a subject of recovery in this action, within
the meaning and intent of the private act for the relief of the
claimants, passed June 23, 1874.

*2. The claimants, by voluntarily accepting certificates of
indebtedness in part payment of their demands, are concluded
from saying that such payments were in violation of the terms
of their contracts with the government.

“ 3. In contracting with the government, the claimants sub-
mitted themselves to the regular routine of public business,
and are not entitled to recover damages for the delays which
occurred in auditing their vouchers in the Treasury Depart-
ment.”

The court rendered judgment dismissing the petition of the
plaintiffs, and they appealed.

The act of June 23, 1874, referred to by the Court of Claims,
under which this suit was brought, is as follows: —

“An Act for the relief of Robert Tillson & Company, Quincy,
Illinois :

“Be it enacted by the Senate and House of Representatives
of the United States of America in Congress assembled, that the
claim of Robert Tillson and Company, of Quincy, Illinois, for loss
and damage growing out of the failure of the government of the
United States to keep and perform the contract or contracts, as to
time and manner of payment, under which certain horse equipments
and infantry accoutrements were manufactured between the months
of September, 1862, and July, 1864, by said Tillson and Company,
for said government, be and the same is hereby referred to the
Court of Claims, and such court is authorized and directed to in-
vestigate the same, and to ascertain, determine, and adjudge the
amount equitably due said firm, if any, for such loss and damage.”




46 TiLLsoN v. UNITED STATES. | Sup. Ct.

Mr. Matt. H. Carpenter and Mr. Benjamin F. Grafton for
the appellants.
The Solicitor- General, contra.

Mr. CHIEF JUSTICE WAITE delivered the opinion of the
court.

We have no doubt it was the wish of those who procured
the passage of the special statute under which the Court of
Claims took jurisdiction of this suit, to obtain from Congress
authority for that court to give a judgment against the United
States at least for interest, in case it should be found that pay-
ments on the contracts held by the claimants had been unrea-
sonably delayed. But if Congress had desired to grant such
authority, it would have been easy to have said so in express
terms ; and because it did not say so, we are led irresistibly to
the conclusion that it did not intend to give any such power.
By the statute, the court was required to investigate the claim,
and ¢ ascertain, determine, and adjudge the amount equitably
due such firm, if any, for such loss or damage.” There is
nowhere any intimation that the investigation is to be con-
ducted otherwise than judicially. The reference was made to
the court as a court, and not to the judges as arbitrators. The
determination is to be made according to the fixed rules which
govern that court in the adjudication of causes, and not at the
discretion of the judges. The same principles of jurisprudence
and the same statutory regulations as to practice are to be
applied here that would be if the case had come into the court
under its general jurisdiction. It is to be ascertained and
determined what, if any thing, is due the claimants from the
government, according to the rules of law applicable to the
settlement in that court of controversies between the govern-
ment and its citizens. The special statute does not even pro-
vide that the adjustment shall be made upon principles
applicable to suits between citizens. To our minds the word
“equitably,” as here used, means no more than that the rules
of law applicable to the case shall be construed liberally in
favor of the claimants.

As between citizens, no allowance could be made for loss of
profits consequent on the advance in the price of materials
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while payments were withheld, nor for the discount on the
certificates of indebtedness sold in the market. Such damages
are too remote. Interest, however, would have been recover-
able as against a citizen, if the payments were unreasonably
delayed. But with the government the rule is different, for
in addition to the practice which has long prevailed in the
departments of not allowing interest on claims presented,
except it is in some way specially provided for, the statute
under which the Court of Claims is organized expressly de-
clares “ that no interest shall be allowed on any claim up to
the time of the rendition of judgment thereon in the Court of
Claims, unless upon a contract expressly stipulating for inter-
est.” Rev. Stat., sect. 1091. This is conclusive. No interest
was stipulated for in this contract, and the prohibition against
its allowance has not been removed in favor of the claimants.

Judgment affirmed.

FAIRFIELD v. COUNTY OF GALLATIN.

1. Where no Federal question is involved, this court will follow the construction
which has been uniformly given to the Constitution or the laws of a State
by its highest court.

2. Cases affirming this principle cited and examined.

8. This court accepts as binding the decision of the Supreme Court of Illinois
in Chicago & Iowa Railroad Co. v. Pinckney (74 Ill. 277) and subsequent cases,
construing the section of the Constitution of that State in force July 2, 1870,
which provides that ““no county, city, town, township, or other municipality
shall ever become subscriber to the capital stock of any railroad or pri-
vate corporation, or make donation to, or loan its credit in aid of, such
corporation : Provided, however, that the adoption of this article shall not be
construed as affecting the right of any such municipality to make such sub-
scriptions where the same have been authorized, under existing laws, by a
vote of the people of such municipalities prior to such adoption ;” and hold-
ing that such previous donations, if sanctioned by a popular vote, under
pre-existing laws, were not forbidden, but were, in like manner as subscrip-
tions, excepted by the proviso from the general prohibitory terms of the
section.

4. Where, therefore, pursuant to the authority conferred by a legislative enact-
ment, such a donation was voted by a county in Illinois before the adop-
don of that Constitution, the donation may be thereafter completed by the
issue of the requisite bonds.
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