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Ser® and Lararpe #. Prror and others.
Jurisdiction.— Citizenship.

A general assignee of the effects of an insolvent cannot sue in the federal courts, if his assignor
could not have sued in those courts.!

The citizens of the territory of Orleans may sue and be sued in the district court of that terrri-
tory, in the sawe cases in which a citizen of Kentucky may sue and be sued in the court of
Kentucky.

Error to the District Court of the United States for the district of
Orleans, in a suit in equity, in which Seré & Laralde were complainants,
against Pitot and others, defendants.

The complainants stated, that they were aliens, and syndics of the credi-
tors of the joint concern of Dumas & Janeau, Pierre Lavergne and Joseph
Faurie ; that Faurie died insolvent ; that Dumas & Janeau were *also
insolvent, and made a surrender of all their effects to their creditors,
and that Lavergne acknowledged himself to be unable to pay the debts of
the joint concern ; that the joint concern, as well as the individual members,
being insolvent, ‘“application was made by their creditors to the superior
court of the territory of Orleans, and such proceedings were thereupon had,
that, according to the laws of the said territory, the complainants were, at
a meeting of the creditors of the said partnership, duly nominated syndies
for the said creditor, and, by the laws of the said territory, all the estate,
rights and credits of the said partnership were vested in the complainants.”
They also stated that the defendants were citizens of the United States.
The defendants pleaded to the jurisdiction, and the court below allowed the
plea.

E. Livingston, for the plaintiffs in error, contended, 1. That the 11th
section of the judiciary act of 1789 did not apply to those assignees to
whom the choses in action of an insolvent were transferred by operation of
law, as in the case of executors and administrators. Chappedelaine v.
Dechenauzx, 4 Cr. 306 : and 2. That under the third article of the constitu-
tion of the United States, and the judiciary act of 1789, it was sufficient to
aver one of the parties to be a citizen of the United States, generally, if the
other party were an alien. It is to be presumed, that he was a citizen of
some one of the states.

*333]

Harper, contra.—The judiciary act is express in prohibiting a suit in the
federal court by an assignee, if the suit could not have been maintained
between the original parties. The expression is general, ¢ or other chose in
action,” which comprehends the present case. By the constitution, if one
party be an alien, the *other must be a citizen of one of the states ;
it is not sufficient that he be a citizen of one of the territories of the
United States. The case of Chappedelaine was that of an administrator ;
this is of a mere assignee.

*334]

Livingston, in reply.—The act of congress speaks of recovering the con-
tents of a chose in action, evidently referring only to cases of individual
assignments of particular choses in action, not to a general assignment of
all his effects by an insolvent.

Us. p. Bradford v. Jenks, 2 McLean, 130. Justice CHASE says, it is not easy to reconcile
But in Bushnel ». Kennedy, 9 Wall, 308, Chief the opinion in Seré ». Pitot with the later cases.
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March 17th, 1810. MarsuALL, Ch. J., delivered the opinion of the court,
as follows, viz :—This suit was brought in the court of the United States
for the Orleans territory, by the plaintiffs, who are aliens, and syndics or
assignees of a trading company composed of citizens of that territory, who
have become insolvent. The defendants are citizens of the territory, and
have pleaded to the jurisdiction of the court. Their plea was sustained,
and the cause now comes on to be heard on a writ of error to that judg-
ment.

Two objections are made to the jurisdiction of the district court. 1.
That the suit is brought by the assignees of a chose in action, in a case
where it could not have been prosecuted, if no assignment had been made.
2. That the district court cannot entertain jurisdiction, because the defend-
ants are not citizens of any state.

The first objection rests on the 11th section of the judicial act, which
declares “ that no district or circuit court shall have cognisance of any suit
to recover *the contents of any promissory note, or other clhose in (%335
action, in favor of an assignee, unless a suit might have been prose- L
cuted in such a court, to recover the said contents, if no assignment had
been made.” The plaintiffs are admitted to be the assignees of a chose in
action ; but it is contended, that they are not within the meaning of the
provision which has been cited, because this is a suit for cash, bills and notes,
generally, by persons to whom the law transfers them, and not by such an
assignee as is contemplated in the judicial act. The words of the act are
said to apply obviously to assignments made by the party himself, on an
actual note, or other chose én action, assignable by the proprietor thereof,
and that the word ¢ contents” cannot, by any fair construction, be applied
to accounts or unliquidated claims. Apprehensions, it is said, were enter-
tained that fictitious assignments might be made to give jurisdiction to a
federal court, and, to guard against this mischief, every case of an assign-

ment by a party holding transferable paper, was excepted from the jurisdic- .

tion of the federal courts, unless the original holder might have sued in
them.

Without doubt, assignable paper, being the chose in action most usually
transferred, was in the mind of the legislature, when the law was framed ;
and the words of the provision are, therefore, best adapted to that class of
assignments. But there is no reasonto believe, that the legislature werenot
equally disposed to except from the jurisdiction of the federal courts those
who could sue in virtue of equitable assignments, and those who could sue
in virtue of legal assignments. The assignee of all the open accounts of a
merchant might, under certain circumstances, be permitted to sue in equity,
in his own nawe, and there would be as much reason to exclude him from
the federal courts, as to exclude the same person, when the assignee of a
particular note. The term ¢ other chose in action,” is broad enough to com-
prehend either case; and the word “ contents,” is too ambiguous in its
import, to restrain that general term. The * contents” of a note are the
sum it shows to be due ; *and the same may, without much violenceto ap
language, be said of an account. o

The circamstance, that the assignment was made by operation of law,
and not by the act of the party, might probably take the case out of the policy
of the act, but not out of its letter and meaning. The legislature has made
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no exception in favor of assignments so made. It is still a suit to recover a
chosein action in favor of an assignee, which suit could not have been prose-
cuted, if no assignment had been made; and is, therefore, within the very
terms of the law. The case decided in 4 Cranch, was on a suit brought by
an administrator, and a residuary legatee, who were both aliens. The repre-
sentatives of a deceased person are not usually designated by the term
‘ agsignees,” and are, therefore, not within the words of the act. That case,
therefore, is not deemed a full precedent for this.

It is the opinion of the court, that the plaintiffs had no right to maintain
- this suit in the district court, against a citizen of the Orleans territory, they
being the assignees of persons who were also citizens of that territory.

It is of so much importance to the people of Orleans to decide on the
second objection, that the court will proceed to consider that likewise.
‘Whether the citizens of the territory of Orleans are to be considered as the
citizens of a state, within the meaning of the constitution, is a question of
some difficulty, which would be decided, should one of them sue in any of
the circuit courts of the United States. The present inquiry is limited to a
suit brought by or against a citizen of the territory, in the district court of
Orleans.

The power of governing and of legislating for a territory is the inevitable
consequence of the right to acquire and to hold territory. Could this po-

*337] sition be contested, the constitution of the United States declares *that

“20 «congress shall have power to dispose of and make all needful rules
and regulations respecting the territory or other property belonging to the
United States.” Accordingly, we find congress possessing and exercising
the absolute and undisputed power of governing and legislating for the ter-
ritory of Orleans. Congress has given them a legislative, an executive, and
-a judiciary, with such powers as it has been their will to assign to those
departments respectively.

The court possesses the same jurisdiction which -was possessed by the
court of Kentucky. In the court of Kentucky, a citizen of Kentucky may
sue or be sued. But it is said, that this privilege is not imparted to a citi-
zen of Orleans, because he is not a citizen of a state. But this objection is
founded on the idea, that the constitution restrains congress from giving the
court of the territory jurisdiction over a case brought by or against a citizen
of the territory. This idea is most clearly not to be sustained, and, of con-
sequence, that court must be considered as having such jurisdiction as
congress intended to give it.

Let us inquire, what would be the jurisdiction of the court, on this
restricted construction ? It would have no jurisdiction over a suit brought
by or against a citizen of the territory, although an alien, or a citizen of
another state might be a party. It would have no jurisdiction over a suit
brought by a citizen of one state, against a citizen of another state, because
neither party would be a citizen of the  state ” in which the court sat. Of
what civil causes, then, between private individuals, would it have jurisdic-
diction ? Only of suits between an alien and a citizen of another state, who
should be found in Orleans. Can this be presumed to have been the intention
of the legislature in giving the territory a court possessing the same jurisdiction
and power with that of Kentucky. The principal motive for giving
federal courts jurisdiction, is to secure aliens and citizens of other *states
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from local prejudices. Yet all who could be affected by them are, by
this construction, excluded from those courts. There could scarcely ever be
a civil action between individuals, of which the court could take cognisance,
and if such a case should arise, it would be one in which no prejudice is to
be apprehended.

It is the unanimous opinion of the court, that, by a fair construction of
the act, the citizens of the territory of Orleans may sue and be sued in that
court, in the same cases in which a citizen of Kentucky may sue and be sued

in the court of Kentucky.
Judgment affirmed, with costs.

MaryLAND INsuraNcE CompaNny #. RubpEN’s administrator.

Marine insurance.—Abandonment.— Concealment.—Bill of lading.

‘What is reasonable time for abandonment, is a question for the jury to decide, under the direction
of the court.!

The operation of a concealment, on the policy, depends upon its materiality to the risk; and this
materiality is a subject for the consideration of a jury.?

A bill of Jading, stating the property to belong to A. and B., is not conclusive evidence, and does
not estop A. from showing the property to belong to another.

Error to the Circuit Court for the district of Maryland, in an action of
covenant, upon a policy of insurance upon the cargo of the brig Sally, at and
from Surinam to New York. There was no warranty as to the character of
the property.

Upon the trial below, the plaintiffs in error took three bills of exception ;
and the verdict and judgment being against them, they brought their writ
of error.

The cause was argued by Winder and Martin, for the plaintiffsin error,
and by Harper, for the defendant. The case being fully stated by the Chief
Justice, in delivering the opinion of the court, it is deemed unnecessary to
report the arguments of counsel.

March 17th, 1810. MarsuALL, Ch. J., delivered the opinion of the court,
as follows :—*This case depends on the correctness of the circuit [%330
court in giving some opinions, and refusing others, to which. excep- t
tions have been taken.

It appears that, on the 22d of October, the assured received notice of the
capture of the vessel insured, and that, on the 25th, he wrote a letter aban-
doning to the underwriters, which letter was received in course of the mail,
and immediately acted upon, Some reasons were assigned by the plaintiff
below, for not having abandoned more immediately after receiving notice of
the capture, and the defendant below moved the court to instruct the jury,
that the assured did not elect to abandon in reasonable time. To the refusal
of the court to give this instruction, the first exception is taken.

It has been repeatedly declared by this court, that what is reasonable
time for abandonment is a question compounded of fact and law, of which

! Chesapeake Ins. Co. v. Stark, ante, p. 268.
¢ Livingston ». Maryland Ins, Co., ante, p. 274; Clason ». Smith, 3 W. C. C. 156.
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