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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

ROBERT LEE WOODARD,

Petitioner,

VS. CIVIL ACTION NO. H-08-2036

RICK THALER,!

w W W W W W W W

Respondent.

MEMORANDUM AND ORDER

Robert Woodard, an inmate on Texas' death rowksséederal habeas corpus relief.
Woodard has filed a federal petition for a writ ledbeas corpus that challenges his capital
conviction and death sentence. Respondent RicleiThas moved for summary judgment. This
Court has considered the pleadings, record, and pgavticularly the relevant provisions of the
Anti-Terrorism and Effective Death Penalty Act (“BPA”). For the reasons discussed at
length below, the Court finds that Woodard hassiatwn an entitlement to federal habeas relief.
Accordingly, the Court will grant Respondent’s suargnjudgment motion and deny Woodard’s
habeas petition. The Court will not certify angus for appellate review.

BACKGROUND

The State of Texas indicted Woodard for murdeAspamma and Thankachen Mathai
during a robbery on February 12, 2000. Woodarddstdal in the 339 District Court of Harris
County, Texas. The Texas Court of Criminal Appéels summarized the facts surrounding the
murders as follows:

The Mathais owned and operated a convenience istbfeuston. On the night of

! On July 15, 2009, Rick Thaler replaced Nathafebrterman as the Director of Texas Department of

Justice-Correctional Institutions Division. Accaordly, Thaler “is automatically substituted as atpd FeD. R.
Civ. P. 25(d)(2).
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February 12, 2000, Thankachen was working at tbeestand Achamma had
brought him dinner. Between 10 and 11 p.m., Corjlo@ay bought gasoline
from the store’s pumps for his 1989 Lincoln. Leavihe engine running at the
gas pumps, Calloway went to a pay telephone aitleeof the building.

While Calloway talked on the phone, Garvina Sadiéme in the store to buy
merchandise. As Sadiki paid for her items, a masssid in a hooded jacket
entered the store with a gun in his hand. The rivad & shot and said, “This is a
robbery. Don’t anybody move.”

The robber ran behind the counter where ThankaehenAchamma stood, and
ordered Thankachen to open the register. He ordeagliki not to look at him,
and she obeyed. When Thankachen could not getetlister open, the robber
shot him. The man then ordered Achamma to opemetlister and threatened to
shoot Thankachen again if she did not. Achammal @l screamed, begging the
man not to hurt them. As she fumbled with the riegighe man pointed the gun
toward Thankachen and fired another shot.

Hearing police sirens, the robber cursed and ram foehind the counter to the
front door only to discover that it had been lockddhe man screamed for

Achamma to open the door. Sadiki heard the lockhpged she saw the man push
open the door. Then the robber returned to the teoumhere Achamma and

Sadiki were standing. He backed up to Sadiki, kegpiis face hidden, and

demanded her keys. Sadiki handed the man her Kagsman said to Achamma,

“Bitch,” and he shot her in the head. He then rantle front door.

Outside the store, Calloway was still talking ore ttelephone. He heard the
gunshots and then “a loud bust through the dooe.’|ddked up and saw a person
wearing a hooded sweater run toward his Lincolilo@ay ran toward the man,
who pointed a gun at him. Calloway retreated tetyafand the man drove away
in Calloway’s Lincoln. Calloway went in the stonedacalled for help.

Police officers arrived quickly. Achamma was alneatead. Thankachen died
shortly after being taken to a hospital.

Woodard v. StateNo. 74,080, 2005 WL 77143, at *1 (Tex. Crim. Appct. 20, 2004)
(unpublished).

Woodard'’s identity as the man wearing the hoodeklgt was a central issue at trial. The
State relied on eyewitness testimony from GarvirailS and Cory Calloway to establish
Woodard's identity as the murderer. Ms. Sadiki mid get a good look at the killer's face. Tr.

Vol. 24 at 105. She did not conclusively recogramgone in a live line-up, but Woodard “gave
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[her] a real strange feeling. It just made [heglfreal eerie inside.” Despite the uneasy feeling
Woodard gave Ms. Sadiki, she told the police tih& sould not make a positive identification.
Tr. Vol. 24 at 108-09. Nevertheless, she thought Woodard had “slender hands” like the
murderer

Cory Calloway made a stronger identification. 8ays after the murders, Mr. Calloway
viewed Woodard in a live lineup, but qualified theg could only make a “strongly tentative”
identification. He said he would be “100 percemtes if he could see Woodard in a hooded
jacket like that worn during the robbery. Becathsepolice could not locate similar clothing for
the live lineup, they later showed Mr. Callowaylofo array wherein they superimposed hoods
over the men’s pictures. Mr. Calloway then conelely recognized Woodard.

Both Ms. Sadiki and Mr. Calloway identified Woodasat trial. However, the
prosecution’s case against Woodard did not relgyewitness testimony alone. Circumstantial
evidence and incriminatory testimony otherwise soméd Woodard’s guilt. A Crime Stoppers
tip led to a police investigation which turned updence pointing to Woodard as the murderer.
The police found Mr. Calloway’s Lincoln at the ajpaent complex where Woodard’s brother
Reginald Willis lived. The police searched Mr. Wil apartment and found items stolen from
Mr. Calloway. The police linked Woodard to the lbeby/murder through interviews with
Woodard’s friends and family members.

For example, Mr. Willis’ girlfriend Caspar Hinesldothe police that around the time of
the murders Woodard showed up at their apartmeatiag black gloves and knocking on the
door loudly. Woodard carried items taken from Mralloway’'s car into her apartment.
Woodard tried to give her a gun that was “hot.”

Woodard'’s friend Dan Webster also saw him sooer dfte murders. Woodard had been
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driving a Lincoln like that stolen from Mr. Callowand possessed items that had been in Mr.
Calloway’s car. Woodard told Mr. Webster that lael mobbed a store and fired shots because a
woman would not open the cash register. Woodaid! teat he thought that he had killed the
woman. Woodard said that he stole the car immelgiatfterwards. Woodard also confessed
that “he had messed up, and he hope God forgive him Vol. 26 at 83.

Mr. Webster explained that Woodard carried mantetyg tickets which he stole during
the robbery. Woodard, Mr. Webster, and Mr. Wilgatched off the tickets. Mr. Webster later
took several tickets to stores for redemption. reStoerks later identified Woodard as also
having turned in some of the stolen lottery tickets

Woodard told his brother that he robbed the sfimes] his gun, and stole Mr. Calloway’s
car. Mr. Willis saw Woodard with several stoleenits. Mr. Willis told the police how Woodard
had disposed of the murder weapon. A man perfgmolaanup for community service later
found parts of a gun similar to that used in thedeuin the same location where Woodard got
rid of the weapon. Based on information from Mrilll8/ Ms. Hines, and Mr. Webster, the
police began preparing an arrest warrant for Wahdar

On February 17, 2000, police officers arrested Véodautside his apartment complex.
The police had not yet secured an arrest warfdfdodard, however, consented to a subsequent
search of his apartment, which turned up a cellnphstolen from Mr. Calloway along with
ammunition similar to that used in the killings.efBre trial, on appeal, and in this proceeding,
Woodard has challenged the legality of his arredttae subsequent search.

The trial court appointed Robert Loper and Lor#ttadrow to represent Woodafd The

2 The Court will generally refer to Woodard’s trigtaneys as “trial counsel” unless necessary tatifle

one attorney. Woodard took an active interesisrchse and filed sevenato sepleadings. Of note, Woodard filed
a pre-trial application for habeas corpus reli€he trial court, however, denied Woodargi® semotions to allow
hybrid representation. Clerk’s Record at 35.
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prosecution’s case against Woodard rested on two arguments: (1) eyewitnesses identified

him as the killer; and (2) Woodard’s statements pogsession of incriminating items tied him to

the murders. The defense responded with a twodblategy. First, the defense extensively
attacked the reliability of the eyewitness idengafion through cross-examination. Second, the
defense pointed to Woodard’s brother Reginald ¥k the one who committed the robbery and
murders. The defense called withesses who testifiatl Mr. Willis made statements that

implicated himself, along with Woodard, in the rebymurders. The defense also challenged
Mr. Willis’ alibi.

The jury instructions allowed for Woodard's corioa under three theories: (1) he
murdered Achamma Mathai during the course of aeopl{2) he murdered Thankachen Mathai
during the course of a robbery; or (3) he killedhbactims during the same criminal transaction.
Clerk’s Record at 254-55. The jury convicted Waodaf capital murder.

In a separate punishment phase, the jury had teearnts/o special issue questions:

Special Issue No. 1
Do you find from the evidence beyond a reasonatdabd that there is a

probability that the defendant, Robert L. Woodavduld commit criminal acts of
violence that would constitute a continuing thrieesociety?

Special Issue No. 2
Do you find from the evidence, taking into consatam all of the evidence,
including the circumstances of the offense, theew@dnt's character and
background, and the personal moral culpability ln¢ tefendant, Robert L.
Woodard, that there is a sufficient mitigating aimtstance or circumstances to
warrant that a sentence of life imprisonment ratthem a death sentence be
imposed?

Clerk’s Record at 273-74.

The State presented evidence showing that, delsigitgpoung age, Woodard had a long
history of criminal activity and violence. Woodadawlessness began at age fourteen with an
arrest for possessing several rocks of cocainaat $&ime year he stole a car at gunpoint. Gang
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activity marked Woodard’s teenage years. While esavh his offenses were comparatively
minor, such as curfew violations and trespassiedhydd also had previously committed assaults
and thefts. Continued drug use led to the revonadf a probated sentence for possession of
marijuana. While incarcerated for that crime, Waadreceived disciplinary convictions for
possession of contraband, extortion of other inmassault of fellow inmates, and interfering
with a head count. Jail personnel described Wabder confrontational, disruptive, and
threatening. The prosecution also presented tesyimbout the impact the murders had on the
victims’ family members. In sum, the prosecutidmracterized Woodard as a violent man
whose aggressive actions had escalated to capitalem but for whom the jurors could have no
confidence that incarceration would abate his lagress.

The defense presented evidence intending to hamaMobodard and show that he would
not be a future threat to society. Family memloescribed Woodard's turbulent, impoverished,
abused, and neglected upbringing. Because ofathieifs absence and his mother’s instability
and early death, members of the extended family razsbd Woodard. Jailors testified that
Woodard’s behavior before trial, in contrast to barlier imprisonment, was not marred by
disciplinary problems. A clinical psychologist, .D8hirley Grueri, testified that Woodard
behaved well in a structured environment like priso

The jury answered the special issues in a maregggrinng the imposition of a death
sentence.

In compliance with Texas law, Woodard’s direct sgd@nd state habeas proceedings ran
concurrently. In both actions, the Texas Cour€dminal Appeals found no error and affirmed

Woodard's conviction and sentence. These fedefad&s proceedings followed.

3 The state court record incorrectly gives her ama as “Gruener.”
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10.

11.

12.

13.

14.

In his federal habeas petition, Woodard raisesalhawing grounds for relief:

The police arrest and the introduction of evideficen the subsequent line-up
violated Woodard'’s rights under the Fourth Amendinen

The procedures used by the police in the line-upevimpermissibly suggestive and
created a heightened chance for an incorrect iftzatton.

Trial counsel inadequately advised Woodard of igistrto testify at trial.

Trial counsel should have retained an expert witnteschallenge the eyewitnesses’
testimony.

Trial counsel ineffectively impeached the prosemmis withesses.

Trial counsel inadequately prepared an expert stfyeat the punishment phase of
trial.

Trial counsel did not object to a prosecutor’'sgdlé misstatement of the law.

Trial counsel’'s errors, when considered cumulagivelmount to a constitutional
violation.

Appellate counsel rendered ineffective assistance.
Insufficient evidence proved that Woodard woulcaldeture societal danger.

The future-dangerousness special issue uncongtially failed to place a beyond-a-
reasonable-doubt burden on the prosecttion.

The future dangerousness special issue unconshglly (1) fails to allocate a
burden to the State and (2) does not require jognimity with regard to aggravating
unadjudicated offenses.

The mitigation special issue is unconstitutionatdwese it does not incorporate a
proof-beyond-a-reasonable-doubt standard.

Texas’ habeas corpus scheme that runs concurrelretd appeal violates the federal
constitution.

4

Woodard’s list of claims at the start of his auheth petition differs somewhat from his argumentshiz

body of his pleading. For example, as his elevetalhm Woodard asserts that the “future dangerasissue . . .
was unconstitutional because it failed to assifpuraen of proof on the State.” (Instrument Not &5 The body
of his petition, however, attacks theitigation special issue on that ground. (Instrument Not 803. Another
claim, nonetheless, addresses the future-dangessisasue. As Respondent enumerates Woodardascias
listed, not briefed, the Court will follow that tgate.
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15.  Woodard is actually innocent of capital murder.

16. The State failed to disclose exculpatory evidemceiolation ofBrady v. Maryland
373 U.S. 83 (1963).

Respondent has filed a motion for summary judgnaeguing that procedural law bars
federal consideration of several claims. RespondlEo asserts that all Woodard’s claims are
without merit® Woodard has requested that the Court hold arestiaty hearing. The Court
finds that Woodard’s petition is ripe for adjudicat

LEGAL STANDARDS

The Constitution honors the writ of habeas comgmi%a vital instrument for the protection
of individual liberty[.]” Boumediene v. Bush  U.S. |, 128 S. Ct. 2229, 2246 (2008).
Federal courts and Congress, however, “adjustdbpesof the writ in accordance with equitable
and prudential considerations.Danforth v. Minnesota _ U.S. |, 128 S. Ct. 1029, 1040
(2008). Congress has limited federal habeas jigtisd to the question of whether an inmate “is
in custody in violation of the Constitution or laws treaties of the United States.” 28 U.S.C.
§ 2254(a). Thus, “[t]he role of federal habeascpaalings, while important in assuring that
constitutional rights are observed, is secondaxy lanited. Federal courts are not forums in
which to relitigate state trials.Barefoot v. Estelle463 U.S. 880, 887 (1983¢ee also Moore v.

Dempsey261 U.S. 86, 87-88 (1923) (“[W]hat we have toldeigh [on habeas review] is not the

° Woodard’'s amended petition lists actual innoceasea ground for relief. The body of the pleading,

however, clarifies that he only raises the issua aseans to overcome procedural deficiencies, si@t @ehicle to
vacate his conviction and sentence. The law unrirgly has held that actual innocence cannot beoargl for
habeas corpus reliefSee Herrera v. Collins506 U.S. 390 (1993). The Court will only consideose claims
raising cognizable grounds for relief.

6 In February 2009, Respondent filed an initialpesse and motion for summary judgment. (Instrument

Nos. 12, 13). Woodard filed a reply, a supplerakergply, and a motion for an evidentiary hearir{gnstrument
Nos. 18-20). Respondent then sought leave to aiensummary judgment motion. (Instrument No..25he
Court terminated the original summary judgment otnd allowed Respondent to file a new motiorstonmary
judgment. (Instrument No. 26). While Woodard daugn extension of time to file an amended rephgtfument
No. 28), he never replied to the new summary judgmeotion. The Court, therefore, will consider Hrguments
he made in his reply to the original summary judgtmeotion in adjudicating the pending motion.
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petitioners’ innocence or guilt but solely the dues whether their constitutional rights have
been preserved.”).

Through statutory and jurisprudential limitatiofiegderal habeas proceedings honor the
“presumption of finality and legality [that] attaeh to [a petitioner’s] conviction and sentence.”
Barefoot 463 U.S. at 887. Federal courts give effedhtotraditional limits of habeas review
through the AEDPA’s deferential review of state tqudgments. “Congress enacted AEDPA
to reduce delays in the execution of state andréaeiminal sentences, particularly in capital
cases and to further the principles of comity, litgaand federalism[.]” Woodford v. Garcegu
538 U.S. 202, 206 (2003) (quotation and citationttet). The AEDPA exists “to ensure that
state-court convictions are given effect to theeekipossible under lawBell v. Cone535 U.S.
685, 693 (2002). To that end, the AEDPA forbidbdes relief on issues “adjudicated on the
merits” in state court unless the state decisioas'wontrary to, or an unreasonable application
of, clearly established Federal law” or “was basadan unreasonable determination of the facts
in light of the evidence presented in the Statetqooceeding.” 28 U.S.C. § 2254(d).

In application, these standards liberally defestmte adjudication. The Supreme Court
has held that a state court decision is only “@mngtto” federal precedent if: (1) the state court’s
conclusion is “opposite to that reached by [therBo@ Court] on a question of law” or (2) “the
state court decides a case differently than [thpr&une Court] has on a set of materially
indistinguishable facts.’"Williams v. Taylor529 U.S. 362, 413 (2000)es also Cone535 U.S.
at 698;Early v. Packer537 U.S. 3, 7-8 (2002). A state court unreashynapplies federal law
only if it “identifies the correct governing legalle from [the Supreme Court] cases but
unreasonably applies it to the particular factghaf particular state prisoner’s case” or “if the

state court either unreasonably extends a legatipte from [Supreme Court] precedent to a

9/68



Case 4:08-cv-02036 Document 30 Filed in TXSD on 03/25/10 Page 10 of 68

new context where it should not apply or unreashynedfuses to extend that principle to a new
context where it should apply.Williams 529 U.S. at 407. Under 28 U.S.C. § 2254(d)(2) “a
decision adjudicated on the merits in a state candt based on a factual determination will not
be overturned on factual grounds unless objectivelyeasonable in light of the evidence
presented in the state-court proceedingMiller-El v. Cockrell 537 U.S. 322, 340 (2003).

Jurisprudential doctrines further limit the availdyp of habeas relief. No Supreme Court
case “ha[s] suggested that a writ of habeas coghasild automatically issue if a prisoner
satisfies the AEDPA standard[.]JHorn v. Banks536 U.S. 266, 272 (200Xee also Robertson
v. Cain 324 F.3d 297, 306 (5th Cir. 2003) (finding th& @.S.C. § 2254(d) “does not require
federal habeas courts to grant relief reflexivelyQther judicial precepts, such as the harmless-
error doctrine and the non-retroactivity principbgidle federal habeas reliefSee Thacker v.
Dretke 396 F.3d 607, 612 n.2 (5th Cir. 2005). Any tealor cannot require habeas relief unless
it “ha[d] a ‘substantial and injurious effect orfluence in determining the jury’s verdict.”
Robertson324 F.3d at 304 (quotirgrecht v. Abrahamsorb07 U.S. 619, 629 (1993pee also
Aleman v. Sterne820 F.3d 687, 690-91 (7th Cir. 2003) (“Nothingtlive AEDPA suggests that
it is appropriate to issue writs of habeas corptenghough any error of federal law that may
have occurred did not affect the outcome.”). Adwbcourt likewise cannot grant relief if it
would require the creation of new constitutional.laSee Horn 536 U.S. at 272 (relying on
Teague v. Lanet89 U.S. 288 (1989)).

Respondent has moved for summary judgment. Sumjudgynent is proper when the
record shows “no genuine issue as to any matexc@ldnd that the moving party is entitled to
judgment as a matter of law.” EB. R. Civ. P. 56(c). In ordinary civil cases, a district dour

considering a motion for summary judgment must toesdisputed facts in a light most
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favorable to the nonmoving partySee Anderson v. Liberty Lobby, .Ind77 U.S. 242, 255
(1986) (“The evidence of the nonmovant is to baelved, and all justifiable inferences are to be
drawn in his favor.”). “As a general principle, [Rb6 of the Federal Rules of Civil Procedure,
relating to summary judgment, applies with equatdoin the context of habeas corpus cases.”
Clark v. Johnson202 F.3d 760, 764 (5th Cir. 2000). However, arcon summary judgment
must view the evidence through “the prism of thbssantive evidentiary burden.Anderson
477 U.S. at 254. Congress, through the AEDPA coastricted both the nature and availability
of habeas review. This Court, therefore, appliesegal summary judgment standards only
insofar as they do not conflict with the languagel antent of the AEDPA. See Smith v.
Cockrell 311 F.3d 661, 668 (5th Cir. 2002) (“[Rule 56] b¢p only to the extent that it does not
conflict with the habeas rules.9yerruled on other grounds by Tennard v. Dret&2 U.S. 274
(2004).

The AEDPA'’s significant deference to a state ceur€solution of factual issues guides
summary judgment review in habeas cases. Woodasepted many of his claims in state
court. The state courts issued detailed finding$act and explicit conclusions of law with
respect to each exhausted claim. A federal habeas must presume the underlying factual
determinations of the state court to be corredgamthe petitioner “rebut[s] the presumption of
correctness by clear and convincing evidence.”"UZB.C. § 2254(e)(1see also Miller-EI 537
U.S. at 341. Facts that the Texas state courts tlawvided adversely to Woodard bind this Court
unless he sufficiently refutes them.

With these standards in mind, the Court turns ¢éogtocedural adequacy and substantive

merit of Woodard’s grounds for relief.
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PROCEDURAL ADEQUACY OF WOODARD’S CLAIMS

Before the Court addresses Woodard’s groundsefafrhe must show that he advances
them in a procedurally adequate manner. Resporaignuies that three procedural hurdles
prevent this Court from considering many of Wootkdaims. First, Respondent argues that
Woodard failed to raise claim 16 in a manner thamnglies with the AEDPA’s stringent
limitations period. Next, Respondent asserts tiiatCourt cannot consider claims 8, 9, and 16
because Woodard did not first give the state coantsopportunity to consider their merits.
Finally, Respondent argues that the same stateeguoal law that prevented the state courts
from considering claims 1, 10, 12, and 13 alsodloses federal review.
l. Application of the AEDPA Limitations Period

The AEDPA places strict limits on a petitionertsilay to file for habeas corpus relief.
Under 28 U.S.C. § 2244(d)(1)(A), an inmate gengrlks one year to file a federal habeas
petition after his criminal judgment becomes finaldirect appeal. The United States Supreme
Court denied certiorari review from Woodard’s dirappeal on May 16, 2005, giving him one
year to file in federal court unless some circumesgatolled the limitations period. The AEDPA
allows a “properly filed application for State pa@sinviction or other collateral review” to toll
that limitations period. 28 U.S.C. § 2244(d)(®)y.oodard’s state habeas action ran concurrent to
his direct appeal. Accordingly, Woodard had onk yaar from when the Court of Criminal
Appeals denied habeas relief on June 27, 2007eta federal petition. Because Woodard filed
his initial federal petition on June 26, 2008, thigading is timely.

Woodard’s initial petition, however, did not comtahis sixteenth claim that the
prosecution withheld evidence in violationBfady v. Marylang 373 U.S. 83 (1963). Woodard

first raised hiBrady claim in his amended federal petition dated Noveniy, 2008. Because
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Woodard filed theBrady claim outside the one-year limitations period, feglent asserts that
the AEDPA bars consideration of that one claim.

The Supreme Court has held that the AEDPA geryepadlvents insertion of new claims
into federal habeas cases after the expiratiom@XEDPA’s limitations period.See Mayle v.
Felix, 545 U.S. 644, 662 (2005). The Supreme Courtdémsoned that “[i]f claims asserted after
the one-year period could be revived simply becdlisg relate to the same trial, conviction, or
sentence as a timely filed claim, AEDPA’s limitatiperiod would have slim significanceld.
Unless a claim asserted in an amended petitioratéelback” to the original pleading under
FED.R.Qv.P. 15(c), the claim is subject to dismissal ung@rU.S.C. § 2244(d). Because
Woodard’s initial petition did not contain nor allel to hisBrady claim, Respondent contends
that its insertion into these proceedings in themaed petition is time-barred.

Woodard has not responded to the time-bar argum@fdodard has not argued that his
new Brady claim relates to his initial petition. Also, Waard makes no attempt to prove that
statutory or equitable exceptions to the AEDPAMitations period would forgive the untimely
presentation of this claim. The Court, therefdneds that Woodard failed to raise Hssady
claim in a timely manner, thus barring federal ¢desation of its meritS.

I. The Exhaustion and Procedural Bar Doctrines

Federal habeas review honors the principles ofityoand federalism that define the
American system of dual sovereigns. Federal colntéh through statutory mandate and
judicially created rules, generally will not considchallenges to an inmate’s conviction and
sentence when (1) an inmate fails to exhaust lisnel in state court or (2) an inmate fails to

comply with adequate and independent state proakdaw when he exhausted his claims.

! Even if Woodard had presented this claim in a lynmeanner, its unexhausted nature precludes federal

review. See28 U.S.C. § 2254(b). In addition, procedural tations notwithstanding, Woodard has not shown that
the prosecution impaired his constitutional righyswithholding otherwise-undiscoverable, materiatience.
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These doctrines are intertwined; an inmate’s failto exhaust his claims triggers a federal
procedural-bar inquiry. Respondent argues thdt dotctrines foreclose federal habeas review
and relief on several issues.

A. Exhaustion and Procedural Bar

Section 2254 provides that habeas relief shalbeagranted if the petitioner has failed to
exhaust available state remedi&ee28 U.S.C. § 2254(b)(P). Exhaustion requires a petitioner
to present his claims in state court before fedeeziew becomes available. Respondent
correctly argues that Woodard raises claims 8,ndl, 56 for the first time on federal habeas
review. Woodard’s failure to exhaust those clapreciudes federal review.

The related procedural-bar doctrine may also irapksdieral review of a petitioner’'s
claims. A petitioner must not only raise a clamstate court, he must do so in a manner that
fully allows for state consideration of its merits!When a state court declines to hear a
prisoner’s federal claims because the prisoneedaib fulfill a state procedural requirement,
federal habeas is generally barred if the statequharal rule is independent and adequate to
support the judgment.’'Sayre v. Andersor238 F.3d 631, 634 (5th Cir. 2001). The statertsou
found that Woodard did not present his first, temtelfth, and thirteenth claims in a manner
consistent with state procedural I&vlhat finding likewise forecloses federal review.

The unexhausted nature of claims 8, 9, and 16 ralsdlts in a federal procedural bar.

SeeHorsely v. Johnsgnl97 F.3d 134, 137 (5th Cir. 1999). “A proceduwtafault . . . occurs

8 “An application for a writ of habeas corpus maydenied on the merits, notwithstanding the failfréa

petitioner] to exhaust the remedies available @ tourts of the State.” 28 U.S.C. § 2254(b)(2)hisTCourt,
however, cannot grant relief under the AEDPA ifetitipner has failed to exhaust the available statet remedies.
See28 U.S.C. § 2254(b)(1)(A).

o On direct appeal, the Court of Criminal Appeal®gedurally barred Woodard’'s Fourth Amendment

challenge to his arrest because he inadequatedfedrthe issue. On state habeas review, Wooddedlted his
insufficiency-of-the-evidence claim by not makingrial objection. State Habeas Record at 610. ddod does not
argue that either of these procedural rulings @sny way insufficient to foreclose federal review.
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when a prisoner fails to exhaust available stateetBes and ‘the court to which the petitioner
would be required to present his claims in ordeme®et the exhaustion requirement would now
find the claims procedurally barred.”"Nobles v. Johnsorl27 F.3d 409, 420 (5th Cir. 1997)
(quotingColeman v. Thompsphs01 U.S. 722, 734 n.1 (1991%ee also Edwards v. Carpenter
529 U.S. 446, 454-55 (2000) (“[T]he judge may nsesue the writ if an adequate and
independent state-law ground justifies the prisendetention, regardless of the federal claim.”)
(Breyer, J. concurring)Steele v. Yound 1 F.3d 1518, 1524 (10th Cir. 1993) (holding ten
“it is obvious that the unexhausted claim woulddsecedurally barred in state court, we will
forego the needless ‘judicial ping-pong’ and hdhé ttlaim procedurally barred from habeas
review”). An inmate who files a petition contaigimnexhausted claims usually cannot return to
state court because Texas' abuse-of-the-writ deet(codified at Ex. Cobe CRIM. PRO. art.
11.071 § 5) generally prohibits the filing of sussie state habeas applicatidhsWoodard
agrees that Texas would not allow him to file acgssive habeas application raising the
unexhausted claims. The application of procedasalprevents federal consideration of claims
1,8,9, 10, 12, 13, and 16 which Woodard defduttedid not present in state court.

A procedural default, however, is not an insuntable barrier to federal review. The
Supreme Court has noted that

[in all cases in which a state prisoner has deééauhis federal claims in state

10 The Fifth Circuit has held that article 11.07Jais adequate state procedural bar, finding thagg ewurts

strictly and regularly enforce its standarddeeBarrientes v. Johnsqr221 F.3d 741, 759 (5th Cir. 2000juniz v.
Johnson 132 F.3d 214, 221 (5th Cir. 1998). Woodard asgtimat because of article 11.071’s strict requines)e
exhaustion would be futile and thus should be fagi 28 U.S.C. § 2254(b)(1)(B)(i) forgives exhaustif there
“there is an absence of available State corregiroeess.” Under pre-AEDPA law, a “futility excemptl’ to the
exhaustion doctrine existed where a petitioner ma@tsrequired to exhaust state remedies if an attémpxhaust
state remedies would be futile. Woodard’'s argurmteat Texas’' habeas statute makes exhaustion fidtile
because his new claims “are ‘technically’ exhaustechuse, and only because, he allowed his statelaedies to
lapse without presenting his claims to the statertsd Magouirk v. Phillips 144 F.3d 348, 358 (5th Cir. 1998).
The fact that art. 11.071 § 5 would now bar thexbaested claims in the current petition does natrgutee federal
review of those claims.

15/68



Case 4:08-cv-02036 Document 30 Filed in TXSD on 03/25/10 Page 16 of 68

court pursuant to an independent and adequate gtatedural rule, federal

habeas review of the claims is barred unless tls®mper can demonstrate cause

for the default and actual prejudice as a resuthefalleged violation of federal

law, or demonstrate that failure to consider ttaénet will result in a fundamental

miscarriage of justice.

Coleman 501 U.S. at 750. A petitioner bears the burdemaking a sufficient showing of
cause and actual prejudice, or that a fundamentadamiage of justice will occurSee Gray V.
Netherland 518 U.S. 152, 161-62 (1996)pnes v. Johnseri71 F.3d 270, 277 (5th Cir. 1999).
Woodard asserts that he can overcome the procdsluraly showing cause and prejudice and by
showing a fundamental miscarriage of justice.

B. Cause and Actual Prejudice

Woodard does not argue that he can show caus@rajulice for the claims that the
Texas courts procedurally barred. Woodard only@sghat he can make a sufficient showing of
cause and actual prejudice to overcome the proakdar of his unexhausted claims (claims 8,
9, 13 and 16). Woodard claims that the state Islgeart’'s refusal to hold an evidentiary
hearing constitutes adequate cause to forgive raestion.

Cause requires a petitioner to show that somethwtgrnal, and not attributable to him,
prevented compliance with a state procedural ruldhwarted his ability to exhaust his claims.
See Colemgn501 U.S. at 753. Woodard confuses his abilitydéwelop his claims with his
opportunity to raise thett. The state habeas court’s failure to hold a hgamay theoretically
have hampered Woodard'’s ability developthe factual basis of his constitutional claimst ibu
did not prevent him fronassertingthe claims themselves. Under Texas habeas prozeoy

the time a state district court decides whethetutdcissues need development through an

evidentiary hearing, statutory law precludes theer@iment of the habeas application or the

1 As an initial matter, Woodard does not explainyviie could not have raised his record-based claims

direct appeal.
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insertion of new claims. Compare TEX. CoDE CRIM. PrO. art. 11.071 8§ 5(f) (treating any
amended habeas application as a successive \itgifeither 180 days after the appointment of
counsel or 45 days after the State files its bniehe appellate proceedinghdart. 11.071 § 8(a)
(requiring the trial court to decide if a hearisgnecessary within 20 days of the State answering
the habeas application, which answer must be fil2@ days after the application). Woodard
should have advanced his claims well before thie $tabeas courts denied factual development.
The failure to hold a hearing did not prevent Waddaom raising his claims.

C. Fundamental Miscarriage of Justice

Woodard also claims that he meets the fundamemtadarriage-of-justice safety valve
for the consideration of defaulted claims. Actuaocence requires a showing that “as a factual
matter, he did not commit the crime for which heswanvicted.” Finley v. Johnson243 F.3d
215, 220 (5th Cir. 2001). In the context of claiattacking an inmate’s sentence, a petitioner
must show that, but for the complained-of errorr@asonable juror would have sentenced him
to death “because some constitutional or statatstgtprerequisite for the imposition of a death
sentence could not have been satisfietfoore v. Quarterman454 F.3d 484, 498 (5th Cir.
2006) (quotation omitted)see also Sawyer v. Whitley05 U.S. 333, 336 (1992). Courts,
however, have repeatedly emphasized how this excejst extremely narrowSeeMoore, 534
F.3d at 464. The actual-innocence exception ig amhilable in “an extraordinary case, where a
constitutional violation hagrobablyresulted in the conviction of one who is actuafigocent.”
Id. (quotations omitted).

Woodard makes two arguments for actual innocéhdgirst, Woodard argues that he is

12 While Woodard claims that he is actually inno¢dm does not assert that his innocence is annattie

ground for habeas relief. The Supreme Court hasemognized actual innocence as a cognizable E@asiganting
a habeas writSee Herrera506 U.S. at 400 (“Claims of actual innocence Hasenewly discovered evidence have
never been held to state a ground for federal lsatsdi@f absent an independent constitutional timteoccurring in
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actually innocent of his death sentence becaudié&euthe testimony that came before the jury at
trial, a psychologist has recently opined thatshedt a sociopath. The fundamental-miscarriage-
of-justice exception in the sentencing context rseiduat, because of the claim, no reasonable
juror would have found him eligible for a death tegice. The “actual innocence requirement
must focus on those elements that render a defeetlgible for the death penalty[.]” &vyer,
505 U.S. at 347. While conceivably the jury rel@dtestimony showing that he was a sociopath
to find that he would be a future danger to sociéfgodard has not shown that to be the only, or
even most influential, factor in the jury’s delibéons. The jury had before it a full picture of
Woodard’'s violent past and criminal activities. light of the incriminating case against
Woodard, and his violence in committing the doublgrder for which he was convicted, he has
not brought forth evidence that would prevent reabte jurors from returning answers to the
special issues that would result in a death seatenc

Second, Woodard claims that recently presentedeace proves that he did not commit
the double murders. The evidence is of three tyfigsaffidavits that attack certain portions of
the prosecution’s case against Woodard, includmgftrial witnesses who claim that police
pressure influenced their testimony; (2) affidavitem investigators who relate hearsay
statements that would implicate others in the mutdland (3) evidence showing that Woodard’s
brother was violent and mentally retarded, sugggstiat he may have been the murderer or that
the police manipulated him into providing a falsatement. As the centerpiece of his evidence,

Woodard himself has sworn an affidavit claimingttha did not kill the victims. Woodard

the underlying state criminal proceeding.”). TeXamwever, recognizes actual innocence as a viaistitutional
claim. See State ex rel. Holmes v. Court of Appeds S.W.2d 389 (Tex. Crim. App. 1994). Here, $tate
habeas court found that Woodard “fail[ed] to mettirashold showing of actual innocence[.]” Statbklas Record
at 602.

13 The state habeas court found that the investigidtoearsay affidavit[s]” were “not substantiveigence.”

State Habeas Record at 603-04.
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argues that “when the court weighs Mr. Woodard'srewestimony that he did not commit the
murders with the remaining evidence that weakethéurthe already weak trial testimony, there
is clear and convincing evidence of sufficient ceeble doubt on whether he is guilty of capital
murder[.]” (Instrument No. 8 at 108). On thatisake argues that his new evidence establishes
that “the evidence at trial is insufficient to upthoa conviction that would withstand
constitutional scrutiny.” (Instrument No. 8 at 106

Woodard misapprehends the nature of habeas reaielhis burden in asserting actual
innocence. A habeas action is not a retrial. #Wmate enjoys “no presumption of innocence in
at a habeas proceeding.Moore, 534 F.3d at 464 (quotations omitted). Actuaeocence
claims “comel[] before the habeas court with amsfye- and in the vast majority of the cases
conclusive -- presumption of guilt."Bosley v. Cain409 F.3d 657, 664 (5th Cir. 2005) (quoting
Schlup v. Delp513 U.S. 298, 326 n.42 (1995)). This is not asgjon of whether reasonable
doubt may have existed if new information had cdmeéore the jury, or whether sufficient
evidence sustains the judgment, “but rather thatreesonable juror would have found the
defendant guilty.”Schlup 513 U.S. at 329.

Woodard accumulates evidence to weaken the caserged by the prosecution at trial,
creating a scenario that he hopes would increasekiglihood that a jury would have reasonable
doubt about his commission of the murder. Sevprablems detract from the viability of
Woodard’s actual-innocence argum&htFrom the outset, some of the evidence Woodaresrel

on would not be admissible in court and he proviteguarantee that he could present the same

14 The Fifth Circuit has not yet conclusively detared whether the evidence that a petitioner rediego

prove actual innocence must be “newge Wright v. Quartermad70 F.3d 581, 591 (5th Cir. 2006), though it has
stated that it must not be previously “within theach of [an inmate’s] personal knowledge or reasiena
investigation.” Moore, 534 F3d at 465. Here, the information shouldehbeen available to trial counsel with
reasonable effort.
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information in an admissible form. Inadmissibleatsay is insufficient to meet th®&chlup
standard. See Moore534 F3d at 465Herrera v. Colling 506 U.S. 390, 417 (1993) (finding
“particularly suspect” claims of actual innocenaséd on hearsay-filled affidavits). Also, the
allegations Woodard relies upon are suspect asahsg years after the triaSee Herrera506
U.S. at 417. The passage of years diminishesdlmbility of the information that challenges
the trial testimony. Even so, the Fifth Circuitiéws recanting affidavits with extreme
suspicion.” Komolafe v. Quartermar246 F. App’x 270, 272 (5th Cir. 2007) (citir®@pence v.
Johnson80 F.3d 989, 1003 (5th Cir. 1996)).

Importantly, the affidavits “must be consideredigit of the proof of petitioner’s guilt at
trial[.]” Herrera, 506 U.S. at 417. Woodard’s allegations of actoabcence are not facially
compelling. Eyewitness testimony proved Woodard b® the murderer. His brother’s
testimony, though now possibly weaker on some pgstill contains incriminating elements that
would be unaffected by the new affidavits. Unrébaipphysical evidence linked Woodard to the
crime. He also admitted its commission to othexhsas Dan Webster who has not recanted his
trial testimony. Woodard’'s new evidence does mgtiBcantly cast doubt on the evidence of his
guilt.

Here, the state habeas court considered the siglesth Woodard's complaint that he was
actually innocent. After reviewing the whole ofetlevidence Woodard raised to show his
innocence, the state habeas court found that hgetfhto present evidence that constitutes
substantive, dispositive newly discovered evideawsd that [he] failled] to meet the threshold
showing for an actual innocence claim.” State HabRecord at 587. The state habeas court
found that the information was not exculpatory, rexdmissible, unpersuasive, without

evidentiary value, or was not newly discovered. siim, the state habeas court found that
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Woodard’s evidence did not raise a valid actuabaemce claim.

In the end, Woodard’s recently procured affidaatsd evidence develop previously
undisclosed areas of trial investigation and offed strategies that differ from that used by his
attorneys. At its most generous reading, an atoanould have used Woodard’'s new evidence
to present a stronger defense. But rejecting arabimnocence claim

is not to say that petitioner’s affidavits are witih probative value. Had this sort

of testimony been offered at trial, it could haweeb weighed by the jury, along

with the evidence offered by the State and pettipin deliberating upon its

verdict. Since the statements in the affidavitstk@aict the evidence received at

trial, the jury would have had to decide importesstes of credibility.

Herrera, 506 U.S. at 418. Here, Woodard cobles togethieleace that may have chipped away
at the prosecution’s case but does not reach tre¢ td certainty required in habeas cases to
guestion the finality of state court judgments. dffard’s allegations do not satisfy his burden of
showing that no reasonable juror would have foundduilty.

In sum, only claims 2 through 7, 11, and 14 ardlabie for full federal consideration.
In the interests of justice, however, the Courl Wilefly address the merits of Woodard’s other
cognizable claims.

WOODARD’S REQUEST FOR AN EVIDNTIARY HEARING

Woodard asks the Court to hold an evidentiaryihgarSpecifically, Woodard wants to
develop his actual-innocence claim and two of heffective-assistance-of-counsel claims. The
AEDPA limits a federal court’s ability to hold arvidentiary hearing. A petitioner must not
have “failed to develop the factual basis of amlan State court proceedings[.]” 28 U.S.C.
§ 2254(e)(2). A petitioner fulfills this requiremteby showing diligence in developing his

constitutional claims in state couidee Williams v. Taylp629 U.S. 420, 434 (2000Robison v.

Johnson 151 F.3d 256, 268 (5th Cir. 1998). Even if atmeter has satisfied the requirements of
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28 U.S.C. § 2254(e)(2), he is not entitled to amentiary hearing. “[O]vercoming the narrow
restrictions of § 2254(e)(2) does not guaranteesttigner an evidentiary hearing; it merely
opens the door for one[.]Murphy v. Johnsan205 F.3d 809, 815 (5th Cir 2000). Federal law
leaves “[t]he decision whether to conduct an euvidey hearing . . . to the sound discretion of
the district court[.]” Barrientes v. Johnsor221 F.3d 741, 770 (5th Cir. 2000). “[W]here a
district court has before it sufficient facts tokmaan informed decision regarding the merits of a
claim, a district court does not abuse its disorein refusing to grant an evidentiary hearing
(even where no factual findings are explicitly mdmjeany state court)."Murphy, 205 F.3d at
816; see also McDonald v. Johnsoh39 F.3d 1056 (5th Cir. 1998) (“The district dohad
sufficient facts before it to make an informed deamn on the merits . . . and, accordingly, did not
abuse its discretion in refusing to hold an evigepthearing.”);Young v. Herring 938 F.2d
543, 560 n.12 (5th Cir. 1991) (“[A] petitioner neerdt receive an evidentiary hearing if it would
not develop material facts relevant to the constifiality of his conviction.”).

Even if Woodard had met the AEDPA standard of ditige, this Court has discretion to
deny a hearing if a fair adjudication does not settate factual development. Woodard raised
many of his claims in state court. The partieseghdeveloped a substantial factual record.
Woodard has not shown that additional inquiry ititose questions that he did not present to the
state court is necessary to adjudicate his claifiee record before the Court is adequate to rule
on the issues that Woodard wishes to flesh outitfirdive testimony. The Court, therefore, will

deny Woodard’s motion for an evidentiary hearing.
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ANALYSIS OF THE MERITS

Fourth Amendment Challenge to the Arrest (claimone).

The police arrested Woodard and searched his apatrtwithout a warrant. The search,
which the police conducted pursuant to consent foathh Woodard and his girlfriend, resulted
in the seizure of incriminating evidence. Woodalaims that, because the warrantless arrest
and search violated his Fourth Amendment rightsnbats federal habeas corpus relief from his
conviction. Traditional and longstanding limits the scope of habeas corpus review prevent the
Court from addressing the substance of those diteta

A. The Warrantless Arrest and Search

On direct appeal, the Court of Criminal Appealsctiéed the circumstances surrounding

Woodard’s arrest:

About a day and a half after the Mathais were nmedieand Calloway’s

automobile was stolen, someone reported to poled the automobile was
parked at an apartment complex several miles fiwrctime scene. Police seized
the vehicle.

Five days after the crime, an individual gave itngagors information that they

used to get a warrant to search an apartment heaplace where the stolen
automobile had been found. In the apartment, tbend property that had been
taken from Calloway’s automobile. At the apartmesmtre three people (one of
whom was [Woodard’s] brother) who said [Woodard{itthem he had shot and
kiled some people at a store and stolen a custenwr. They said that

[Woodard] had brought stolen property with him, &nat he had asked one of the
occupants to hide his gun for a few days. [Wooddrdiother told investigators

where [Woodard] lived.

While the investigators were preparing an affidafdt a warrant to arrest
[Woodard], other officers kept a watch on the aparit building where [he]

lived. After midnight, the officers saw [Woodard]alking near the apartment
building, and they seized him. They had no warramd the investigators
abandoned their efforts to get a warrant when treayd that [Woodard] had been
arrested.

Woodard 2005 WL 77143, at *3. Under Texas law, the poheay only arrest a suspect without
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a warrant when he has committed a felony and isitatmoescape. 8x. Cobe CRIM. PRO. art.
14.04% The arresting officer described at trial how tektWoodard into custody:

He was walking down the street and | was driving ¢ar and | pulled out onto

the little side street that he was walking down and | paralleled him at which

time | stopped my unmarked police car. And mysklpt out of the driver’s

side, and my partner got out of the passenger&s andl | asked him his name at

which time he identified himself as Robert Woodward. We placed him in the

back seat of my police car and drove back to tiger@l location . . . [a]nd at that

time, | got out of the car and gave him his Miramgining. ... | advised him

he was under arrest for capital murder.

Tr. Vol. 25 at 105-07.

Because the police arrested Woodard without $esuring a warrant, trial counsel filed a
pretrial “Motion to Suppress the Arrest and SeastBDefendant.” Clerk’s Record at 189. The
motion broadly asserted that the State’s “illegdta . . violate[d] [his] rights as guaranteed him
under both federal and state constitutions andce Stattutes.” Clerk’s Record at 189. Woodard
asked the trial court to “[sJuppress the arrestand any evidence derived pursuant to the arrest”
including evidence taken from Mr. Calloway’s cardaavidence taken from the searched
apartments. Clerk’'s Record at 193.

The trial court held a hearing on Woodard’s motiorsuppress. The parties examined
witnesses, including the arresting officer. Woaldargued that his warrantless arrest was illegal.
Tr. Vol. 23 at 265-67. The prosecution counteiteat it was reasonable for officers to assume
that Woodard was fleeing, thus justifying his arredr. Vol. 23 at 267-68. The trial court
denied the motion to suppress. Tr. Vol. 23 at 269.

On direct appeal, Woodard challenged his arresd, the admission of evidence that

flowed from it, under both federal and state lawhe Court of Criminal Appeals found that

15 Specifically, Texas law allows a warrantless strréWhere it is shown by satisfactory proof to @ape

officer, upon the representation of a credible pershat a felony has been committed, and thadotfemder is about
to escape, so that there is no time to procurersania such peace officer may, without warrant,sperand arrest
the accused.” x. CODE CRIM. PRO. art. 14.04.
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Woodard had not adequately briefed the federalchspfehis claim, thus procedurally barring
review!® The Court of Criminal Appeals, however, considehés state law arguments. The
Court of Criminal Appeals found that the circumsias did “not show, and the State does not
attempt to explain how a court could find, that [Mdard] was about to escapéNloodard 2005
WL 77143, at *5. After finding no justification fdiis warrantless arrest, the Court of Criminal
Appeals found

no evidence that the illegal arrest of [Woodard]swever cured or that his

detention at the time of the lineup was made |&yaauthority of a magistrate.

The police investigators testified that they abarsdbtheir efforts to obtain a

warrant when they heard that [Woodard] was arresitdtbut warrant. There was

no evidence that [Woodard] was taken before a nratgsor that his detention at

the time of the lineup was under the authority ofagistrate rather than whatever

authority an officer might have to arrest withowarrant.
Woodard 2005 WL 77143, at *5 (footnote omitted). The @anf Criminal Appeals, therefore,
concluded that Woodard'’s arrest was illegal.

That, however, was not enough to reverse his ctiom. On direct appeal, Woodard
challenged two categories of trial evidence stengnfrom his illegal arrest. First, Woodard

complained about evidence secured during a substgearch of his apartment, particularly the

police recovery of ammunition similar to that usedthe murders. The Court of Criminal

16 The Court of Criminal Appeals found:

Appellate complaints that purport to be based ah tate law and federal constitutional law are
not rare. We have held more than once that the nme@cation of a provision of the state
constitution is not enough; the appealing party thpussent an argument, supported by authority,
that explains why each constitution has been \aédlat

An appealing party is obliged to present argumertt authority for complaints that the federal
constitution was violated as well as for complathist are based on state law.

[Woodard] has presented neither argument nor aityhtir support the nominal complaints in
point one that the denial of his motion violated #tate constitution or the complaint in point two
that the ruling violated the Fourth, Fifth, and Reanth Amendments of the United States
Constitution. Therefore, we hold that the six ciingbnal complaints in points one and two are
inadequate for review. Point of error two is ovézdi

Woodard 2005 WL 77143, at *3.
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Appeals found that Woodard, and most importantydhilfriend, consented to the search:

[Woodard] gave the officers written consent to skahe apartment, which was
the “apartment 414" to which his brief refers. Tdfécers went to the apartment,
where Andrea Nero opened the door. She said it easapartment. Officers
testified that she and [Woodard] lived there togetlshe consented to the search,
and she added her signature to the written cotiabhfWoodard] had signed. In
the apartment, the officers found a “gym bag” oarfeas bag” that contained a
box of ammunition, which was admitted in evidenseState's Exhibit 111. Also
in the bag were clothing, a camera and film, twlepeones, some jewelry, and
“some I.D. cards attached to a neck strap and tegghRld Willis and looked like
an 1.D. number of some type on each card.”

Woodard 2005 WL 77143, at *3’ While noting that “[e]vidence obtained in violai of the
laws of the state may not be admitted in evidergzerst the accused on the trial of a criminal
case,” the Court of Criminal Appeals found thafli§ issue of the validity of [Woodard’s]
consent is moot. [His girlfriend’s] consent to sgaher apartment was sufficient authority for
the officers’ search."Woodard 2005 WL 77143, at *4.

Second, Woodard complained that the eyewitnestifaations flowed from his illegal
arrest. The Court of Criminal Appeals describezlghbsequent identifications and relevant trial
testimony:

Later [on the day of Woodard’s arrest], investigatput [him] in a lineup for

viewing by Garvina Sadiki and Cory Calloway, thesttumers who were at the
store during the robberies and murders. State’sibiixA was a copy of a

videotape recording of the lineup, which was shoevthe jury.

Calloway testified on direct examination that heognized [Woodard] in the
lineup, and that he told a police investigator that “strongly agreed” that
[Woodard] was the person who stole his automolile. requested to see
[Woodard] in a hood, because the person who sisledr was wearing a hooded
sweatshirt, but the police could not find one to qu the people in the lineup. On
cross-examination, Calloway testified that he tthé police officer, “I was

strongly tentative.... | said | would be 100 pentcgure if | see the hood,” that “I
strongly believed that it was” [Woodard], and thatvould be more sure if | had

1 Trial testimony showed that Woodard was “very memative” after his arrest, signing a consent tarce

Tr. Vol. 25 at 107. Woodard’s girlfriend also cenged to the search. Tr. Vol. 25 at 108.
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the hood.... But that's what | meant by saying pesi is being strongly tentative
about it. The only reason | had doubt was the Hood.

A police investigator who conducted the lineup gaumilar testimony about
Calloway'’s identification of [Woodard] at the lingu

Woodard 2005 WL 77143, at *3-4.

The Court of Criminal Appeals refused to addressowmd’'s complaint about Mr.
Calloway'’s identification because he did not objattrial. Woodard 2005 WL 77143, at *4
(finding that Woodard “made no objection at triad Calloway’'s testimony about his
identification . . . [t]herefore, error may not peedicated on the admission of that testimony”).
Woodard’s only remaining complaint was the prosecuerred in introducing a videotaped
recording of the lineup. The Court of Criminal Aggbs found:

Here, the erroneously admitted evidence was a tageorecording of a lineup.

The other evidence that was admitted without aitfigcbf error in this appeal

included oral testimony about the lineup, testimabyput the identification of the

appellant at the lineup, and an in-court identtfma of [Woodard] by one of the
witnesses who viewed the lineup. Considering thidence, as well as the other
properly admitted evidence of guilt and the otherezts of the trial, we hold that

the erroneous admission of State's Exhibit 4 wasless.

Woodard 2005 WL 77143, at *5. Against that backgrounds tbourt must consider Woodard’s
claim that he deserves habeas relief because tive porested him in a manner that violated his
Fourth Amendment rights.

B. TheStoneExclusionary Rule

“[W]here the State has provided an opportunity fidl and fair litigation of a Fourth
Amendment claim, a state prisoner may not be gddietgeral habeas corpus relief on the ground
that evidence obtained in an unconstitutional $earcseizure was introduced at his triabtone

v. Powell 428 U.S. 465, 494 (1976) (footnote omitted). Tehastence of state processes

allowing an opportunity for full and fair litigattoof Fourth Amendment claims, rather than a
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defendant’s use of those processes, serves thegsolinderlyingStonés exclusionary rule and
bars federal habeas corpus consideration of claiBee Caver v. State of Alabant&7 F.2d
1188, 1192-93 (5th Cir. 1978). TI&tonebar “applies to all claims arising under the Fburt
Amendment,” including challenges to an arrest @r ¢kizure of evidenceHughes v. Dretke
412 F.3d 582, 596 (5th Cir. 2005).

Stonepresumptively forecloses federal review of Woodafeburth Amendment claims.
Woodard recognizes tHgtonebar, but complains that he did not receive adhance to litigate
his Fourth Amendment claim on appeal. Woodardestttat

it was completelyinfair to Mr. Woodard to have the court find that theestiwas

unlawful under State grounds, but inadequately fédie under Federal

Constitutional ground. Mr. Woodard objected alfrand raised the issue of the

constitutionality of his arrest on appeal in comjtion with his challenge under

the state statute. It was not clearly foreseedide the appeals court would not

review this claim. Further, it was unconscionabigler these circumstances to

deny review of his meritorious challenge to hiestr
(Instrument No. 8 at 19).

Here, the state courts provided a forum both iat and on appeal for Woodard to
challenge the legality of his arrest. The statd tourt heard testimony and refused to suppress
any evidence or testimony. The Court of Criminglp&als gave Woodard a chance to present
his Fourth Amendment challenge on direct appedie Tourt of Criminal Appeals found that
Woodard failed to meet procedural requirementhégdresentation of the federal aspects of his
challenge, a ruling that would foreclose federale® under the procedural bar doctrine even if
Stonepreclusion did not apply. Even if the state canmproperly applied its own procedural law
in refusing to consider Woodard’s Fourth Amendnagument, “[e]rrors in adjudicating Fourth

Amendment claims are not an exceptiorStonés bar.” Moreno v. Dretke450 F.3d 158, 167

(5th Cir. 2006);see also Swicegood v. Alabagnd@7 F.2d 1322, 1324-25 (5th Cir. 1978). The
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Fifth Circuit has emphasized that the “opporturfiy full and fair litigation’ [means] just that:
‘an opportunity.” Janecka v. CockrelB01 F.3d 316, 320 (5th Cir. 2002) (quoti@gver, 577
F.2d at 1192). “[A]bsent additional allegationsitistate processes routinely or systematically
are applied in such a way as to prevent the aditightion of Fourth Amendment claims,
mistakes that thwart the presentation of Fourth Aaneent claims do not render tB&onebar
inapplicable.” Janecka 301 F.3d at 321. Disagreement with the outcamstate court does not
remove theStonebar.

Because Woodard had a full and fair opportunityptesent his claims in state court,
Stonerequires this Court to forgo a renewed examinatbthe circumstances leading to his
arrest. Stonés exclusionary rule prevents this Court from addneg whether Woodard'’s arrest,
the subsequent seizure of evidence, and the vigeaté his lineup met Fourth Amendment
standards. The Court denies Woodard’s first grdondelief.

I. Challenge to the Pre-Trial Identification (claim two)

Woodard claims that the police set up a situatidmere suggestive and improper
procedures allowed a witness to identify him as ringderer. Woodard complains that the
identification by Corey Calloway lacked sufficienefiability. On state habeas review, the Texas
courts summarized Mr. Calloway’s trial accountlod events immediately after the murders:

Calloway left his 1989 Lincoln Town car with thegame running by the Conoco

station gas pumps while he used the outside paggbo February 12, 2000[.] . .

. Calloway heard two gunshots and saw [Woodardjtoward Calloway’s carl.] .
. . [Woodard] opened the driver’'s door and poindedun at Calloway when he

ran toward his car[.] . . . [Woodard] drove awaydallwoay’s car and made a u-
turn[.] . . . Calloway made eye contact with [Waaod| as he drove by the
station[.]

State Habeas Record at 578.

Mr. Calloway identified Woodard three times, twiowhich resulted in strongly positive
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identifications and the other resulted in an aféitive, but tentative, identification. At some
point Mr. Calloway viewed a photo array containidgoodard’s picture, but he could not
identify Woodard as the robb&t. On February 18, 2000, the police arranged aliheup that
included Woodard. Mr. Calloway “strongly agreetdat Woodard was the robber, but qualified
that he wanted to see the suspects wearing a hdbd.police could not at the time of the live
lineup find similar clothing. On April 24, 2000pWever, the police arranged for a photo array
in which they had superimposed a hood over eadhrpic Mr. Calloway identified Woodard in
an array that apparently contained the same phegpbgras the initial photo array. Finally, at
trial Woodard donned a hooded jacket in the coantrand Mr. Calloway positively identified
him.

Woodard challenged Mr. Calloway’s identification & pre-trial motion to suppress.
Clerk’'s Record at 186. The trial court held a kayghearing on the suppression motion. The
trial court found that “both the live lineup proced as well as the photographic identification
procedures were not impermissibly suggestive antlation of Mr. Woodard’s rights.” Tr.
Vol. 23 at 275. In particular, the trial court edtthat the “level of certainty” of the identifying
witnesses “goes to the weight, not admissibility”tleeir identification. Tr. Vol. 23 at 275.
Also, the trial court found “no substantial likeditdd of misidentification.” Tr. Vol. 23 at 275.

Trial counsel’'s opening argument highlighted peol$ with the identification. Tr. Vol.
24 at 16-18. Cross-examination of the identifyimgnesses focused on problems with their
ability to point out Woodard as the kill&t.

On direct appeal, Woodard raised three argumémstdhe invalidity of Mr. Calloway’s

18 The record suggests that Mr. Calloway viewedfitisé photo array sometime before the live lineup.

19 During deliberations, the jury sent out a noteuesging to see “the evidence of the composite bketad

the photo exhibits of both Robert Woodard and RaditwVillis.” Clerk’s Record at 263.
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testimony. As noted by the Court of Criminal Aplsea

[Woodard] contend[ed] that the identification wagpermissibly suggestive based

on the combination of three factors: (1) seeingnfhin a live lineup with

dissimilar individuals, (2) viewing a photospread ¢him] during the

investigation, and (3) then seeing that individualcourt wearing a hooded

garment without other individuals for comparison.
Woodard 2005 WL 77143, at *5. On federal review, Woodpaints to other factors that made
the identification impermissibly suggestive. Wontaargues that the police created an
environment that encouraged misidentification beeatiney had Mr. Calloway identify items
stolen along with the car, suggesting that theymade an arrest and that the array contained a
photograph of the suspect. Woodard also compthishis live lineup was suggestive because
only five individuals instead of six participatedDf those, Woodard again argues that all the
others were markedly dissimilar from him becaustoial hair, disfigurement, or differences in
height. Also, Woodard complains once more tha¢aggd showing of his photograph in at least
two, and possibly more, photo arrays made Mr. @allo disposed to picking him where he
otherwise might not hav&.

The Due Process Clause prohibits the prosecutrom fpresenting identification
testimony at trial that derives from impermissiBlyggestive procedureSee Stovall v Denno
388 U.S. 293, 302 (1967). Under that constitutiquearantee, a conviction based on resultant
eyewitness identification may be set aside “if fi@tographic identification procedure was so
impermissibly suggestive as to give rise to a veppstantial likelihood of irreparable
misidentification.” Simmons v. United State390 U.S. 377, 384 (1968). “A two-step process

governs the admissibility of identification evidend=irst, a court must determine whether the

pretrial identification was impermissibly suggestivif it was, then second, a court must

20 Woodard does not emphasize, as he did in state, ¢bat the at-trial identification was tainteeldause he

was the only person in the courtroom who had torwad@ood for Mr. Calloway to identify him.
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determine whether, ‘under the totality of the cimsiances, the suggestiveness leads to a
substantial likelihood of irreparable misidentifica.” Coleman v. Quarterma56 F.3d 537,
544 (5th Cir. 2006) (quotingHerrera v. Colling 904 F.2d 944, 946 (5th Cir. 1990)).
“[R]eliability is the linchpin in determining thedanissibility of identification testimony.”
Manson v. Brathwaite432 U.S. 98, 114 (1977).

The Court of Criminal Appeals’ resolution of thissue was not contrary to, or an
unreasonable application of, federal law. The €otiCriminal Appeals considered the totality
of the circumstances and found that the identificeaprocess was not unduly suggestive. The
Court of Criminal Appeals emphasized that, whileneadifferences may have existed between
Woodard and the other men in both the lineup amdgérray, the men were sufficiently similar
to allow for a fair identificatiorf> The state court found that while “it is good piee that the
individuals in a lineup be as similar as possildepretrial identification procedure is not
impermissibly suggestive simply because the linewgmbers are not identical in appearance.”
Woodard 2005 WL 77143, at *6.

The differences in this case are minor when contp&wethose in which the Supreme
Court has questioned the integrity of the lineupcpss See Foster v. Californja394 U.S. 440,
441, (1969) (finding a “compelling example of umfaneup procedures” when “[tlhere were
three men in the lineup. One was petitioner. Heetigll man-close to six feet in height. The other
two men were short-five feet, five or six inches.”fhe Court’s review of the photo array does
not show that differences between the six pictwresld intrinsically draw attention to Woodard
as the suspect.See Simmons390 U.S. at 383 (rejecting a line-up procedureenghone

individual is “in some way emphasized”). Woodardphasizes differences such as facial hair

2 The police explained any differences betweenddfendant and the others in the lineup: “The heigds

not identical; but we try to do the best we catoashat we've got[.]” Tr. Vol. 25 at 128.
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and injury which distinguished each man from hirhs&hile not all features were common to
all men in the photographic array, none of the vithlials had physical characteristics
“drastically dissimilar to those of [the suspedtjus clearly singling him out and suggesting him
for identification to the government witnessesUhited States v. TayloB30 F.2d 639, 641 (5th
Cir. 1976). As the Court of Criminal Appeals reogd in this case, “differences [in facial hair
and hair lengths] did not render the lineup impssihly suggestive.” Woodard 2005 WL
77143, at *6.

Additionally, the fact that Mr. Calloway viewed Waard in more than one photo array
did not make the procedure unduly suggestive. h&sourt of Criminal Appeals found:

On February 18, 2000, Calloway viewed the lineupvinich he made a strong

tentative identification of the appellant, qualifienly by the fact that he wished

he could see the individuals in the lineup weahogds on their heads, as did the

suspect on the night of the robberies and murd&pproximately one month

later, Calloway viewed a photospread in which ladl individuals appeared to be

wearing hoods. Calloway positively identified thgpallant. Because Calloway

had previously identified the appellant, viewingotmer display was not

impermissibly suggestive.
Woodard 2005 WL 77143, at *6. Woodard has not shown tay federal law prevents
repeated showings of a suspect's photograph, pkatig when the circumstances are not
otherwise suggestive and the witness has tentatidehtified the suspect in the initial round of
viewings. Woodard has not shown that the lineug photo array procedures were unduly
suggestive.

Woodard has not shown that the circumstancesaradyy led to a high probability of

misidentification?” The police never told Mr. Calloway that the phateay contained someone

= In Neil v. Biggers409 U.S. 188 (1972), the Supreme Court applifideafactor test to determine whether

an identification is reliable notwithstanding a gastive pretrial line-up procedure: (1) the oppoitiu of the
witness to view the perpetrator at the time ofdffense; (2) the witness’s degree of attention;t®) accuracy of
the witness’s prior description of the criminal;) (the level of certainty demonstrated by the withes the
confrontation; and (5) the length of time betweka trime and the confrontatioBee Livingston v. Johnsoh07
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they had arrested, and the trial testimony doessnggest that the police employed evocative
techniques. While the circumstances surrounding Gédloway’s identification may not have
been ideal, Woodard has not shown that the ciramest inextricably led to an improper
identification. Woodard has not shown that theestourts were unreasonable in denying his
federal constitutional challenge to the identificat™

Woodard has failed to meet his burden under 280J.8 2254(d)(1) of showing that the
state court judgment was contrary to, or an unreasle application of, federal law. The Court,
therefore, denies his second ground for relief.
lll.  Ineffective Assistance of Counsel (claims thre through nine)

Woodard raises several complaints about the reptason provided by his trial and
appellate attorneyé® The Court will address each allegation below.

A. StricklandStandard

“The benchmark for judging any claim of ineffeeness must be whether counsel’'s
conduct so undermined the proper functioning ofatieersarial process that the trial cannot be

relied on as having produced a just resufttickland v. Washingtod66 U.S. 668, 686 (1984).

F.3d 297, 310 (5th Cir. 1997) (listing the factorglined inBiggers 409 U.S. at 199-200). While the circumstances
do not suggest any a likelihood of irreparable daatification, the state courts did not addressféntors listed
above.

= Respondent also argues that, in the context efother information pointing to Woodard as theekill

admission of Mr. Calloway’s testimony was harmless.

24 As a background matter, the state habeas couwte riiee following general findings about trial coeirs

efforts:

The Court finds, based on the credible affidavitscaunsel Loper and counsel Muldrow, that
counsel reviewed the State’s file, including thefen$e report, autopsy report, ballistics
information and written statements . . . ; thatresml spoke with [Woodard] numerous times about
the facts of the case and the law; that counsedgpesl and filed pre-trial motions, including
suppression mations that resulted in hearings commeidentification and [Woodard’s] arrest and
search; that counsel retained [a private invesiifatind, that counsel interviewed witnesses,
visited the scene of the offense, obtained disgoward talked with [Woodard's] family and
[Woodard] about his background in an attempt t@ivbiitigating evidence.

State Habeas Record at 588.
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Under theStricklandstandard, a criminal defendant’s Sixth Amendmatits are “denied when

a defense attorney’s performance falls below arativie standard of reasonableness and thereby
prejudices the defense.Yarborough v. Gentry540 U.S. 1, 3, (2003kee also Rompilla v.
Beard 545 U.S. 374, 387 (20059)Yiggins v. Smith539 U.S. 510, 520 (2003). “Failure to make
the required showing of either deficient performanor sufficient prejudice defeats the
ineffectiveness claim.’Strickland 466 U.S. at 700.

To establish deficient performance, the petitianest show that “counsel made errors so
serious that counsel was not functioning as theurisel’ guaranteed . . . by the Sixth
Amendment.” Strickland 466 U.S. at 687. The Supreme Court has “declioedrticulate
specific guidelines for appropriate attorney condudViggins 539 U.S. at 521. Instead, “[t]he
proper measure of attorney performance remains lgimgasonableness under prevailing
professional norms.”Strickland 466 U.S. at 688. In reviewing ineffectivenesarak “judicial
scrutiny of counsel’s performance must be highliedential,” and every effort must be made to
eliminate “the distorting effect of hindsightld. at 689. An ineffective-assistance claim focuses
on “counsel’s challenged conduct on the facts ef gharticular case, viewed as of the time of
counsel’'s conduct[,]” because “[i]t is all too tetimg for a defendant to second-guess counsel’s
assistance after conviction or adverse sentencéf.]at 689-90.

A petitioner must also show that “there is a reasbe probability that, but for counsel's
unprofessional errors, the result of the proceedinguld have been different.Strickland 466
U.S. at 694see also Wiggind39 U.S. at 534. A reasonable probability is thva is sufficient
to undermine confidence in the outconfeee Strickland466 U.S. at 689Viggins 539 U.S. at
534. The Court does not consider prejudice ina@wa. “In making this determination, a court

hearing an ineffectiveness claim must considertdiality of the evidence before the judge or
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jury.” Strickland 466 U.S. at 695. Stricklandplaces the burden on the defendant, not the State,
to show a ‘reasonable probability’ that the reswiuld have been different.” Wong v.
Belmontes  U.S. . 130 S. Ct. 383, 390-91 (2009).

“It bears repeating that the test for federal lagbygurposes is not whether [a petitioner]
made that showing [required Brickland. Instead, the test is whether the state codstgsion
— that [a petitioner] did not make ti&ricklandshowing — was contrary to, or an unreasonable
application of, the standards, provided by the riyeastablished federal laws{ricklang, for
succeeding on his [ineffective-assistance] claifBchaetzle v. CockrelB43 F.3d 440, 444 (5th
Cir. 2003);see also Busby v. Dretkg59 F.3d 708, 717 (5th Cir. 2004) “Of coursereaching
our decision, we must consider the underly@tgcklandstandards.”Schaetzle343 F.3d at 444.
As discussed below, Woodard fails to show that dta#e habeas court’s adjudication of his
exhaustedtricklandclaims was contrary to, or an unreasonable apgpicaf, federal lawsee
28 U.S.C. § 2254(d)(1), or that he otherwise mératiseas relief.

B. Failure to Admonish Woodard on his Right to fifggclaim three)

Woodard did not testify at trial. In an affidasne submitted in state habeas court,
Woodard accused his attorneys of not allowing lartestify:

| informed [my] trial attorneys that | wanted testéy at my trial during the guilt

innocence and during the punishment part of trial. . | was told | could not

testify and that they would not let me. | nevederstood that it was my right to

testify and that | had the right to decide if | ieohto testify or not. The judge did

not tell me either. . . Ms. Muldrow specificallyldome she would not let me

testify.
State Habeas Record at 127. Woodard describessahehe would have told the jury:

| wanted to tell the jury that | did not kill theepple at the Conoco convenience

store[.] . . . | also wanted to tell the jury tHataw someone getting out of a

Lincoln Town car that evening who | might have rgaiaed to be Adrian Spisey.

| decided to steal the vehicle. . .. When | go ithe vehicle | discovered a gun

underneath the driver’'s seat and some lotterytiicke . | got my brother Reggie
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[Willis] and his friend to help me scratch off thiekets and help me unload the

items from the car so | could sell them and make&ewyo. . . | told my brother |

stole the vehicle but did not tell them | killedyame. | think the police scared

them into saying that. . .. | know my brother kdpe gun and the next day he

tried to use it on a hisid girlfriend’s baby’s daddy. That's why | destral/éhe

gun, took it apart. . . . | did not hear aboutkhkngs until the police arrested me.

State Habeas Record at 128. Woodard claims hisirtformation would have influenced the
jury’s determination of his guilt because “[t]hioould have established his innocence of capital
murder and established an explanation for possesdithe items from the stolen vehicle. [His]
testimony would have also brought forth evidencarmdther suspect that the jurgver heard
(Instrument No. 8 at 34). Woodard’s state affilarid federal pleadings do not describe what
his testimony might have been had he taken thel stathe punishment pha%e.

An attorney must safeguard a criminal defendafurglamental constitutional right to
testify, a protection that is “essential to duegess of law in a fair adversary procesRd&ck v.
Arkansas483 U.S. 44, 50 (1997) (quotik@retta v. California 422 U.S. 806, 819 n.15 (1975)).
The right, however, belongs to the defendant peibon“This right can be waived only by the
defendant, not by his counsel.Emery v. Johnsqn139 F.3d 191, 198 (5th Cir. 1997). A
defendant can only abandon the opportunity to fiesin his own behalf voluntarily and
knowingly. See Bower v. Quarterma97 F.3d 459, 473 (5th Cir. 2007).

Notwithstanding the importance of that constitnébright, a “defendant who argues that
his attorney prevented him from testifying musil "atisfy the two prongs oStrickland’

United States v. Harris408 F.3d 186, 192 (5th Cir. 2005ee also Bower4d97 F.3d at 473;

United States v. Willjs273 F.3d 592, 598 (5th Cir. 2001). Undgtricklands performance

= After Respondent moved for summary judgment, Vioddiled a new affidavit which in many ways tracks

the one he filed in state court. His new affidatidwever, more explicitly states that “Ms. Muldrepecifically
told me she would not let me testify. | also réti@t Ms. Muldrow told me | could put it in the iivand she would
not let me testify unless | said | committed thiener or | named who did.” (Instrument No. 19). Tdfédavit that
Woodard submits for the first time on federal rewiggain does not outline any punishment-phaseesty.
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prong, this Court’s inquiry in such claims must doe “whether or not [the petitioner] made a
knowing waiver of his right to testify."Bower, 497 F.3d at 474. After assuring that counsel
adequately informed the defendant of his rightetstity, theStricklandinquiry also takes into
account the strategy employed in counsel's advicetler or not his client should exercise the
right. See id.(turning to the question of trial counsel’s stepteafter discerning that he had
adequately informed his client of his constitutionghts). Even then, “it cannot be permissible
trial strategy, regardless of its merits otherwfse counsel to override the ultimate decision of a
defendant to testify contrary to his adviceriited States v. Mulling815 F.3d 449, 453 (5th Cir.
2002) (citation omitted). Trial counsel's actiomgh respect to a defendant’s right to testify are
subject toStricklandprejudice.

Trial counsel provided two affidavits in state dotlnat provide an account that sharply
differs from that in Woodard’s affidavit. Ms. Mulaw explained:

[Woodard] seemed totally unfazed about the chargeseveral pretrial meetings

[he] would advise us that he had a hunch who thesieooter was but could not

tell us or help us find him, but would be willing give us “clues.” We spent the

BULK of the pretrial sessions explaining to [Woadfathat he was hamstringing

his/our investigative efforts and the state waskisgethe death penalty. He

would say that he just couldn’t just tell us whevis. Then he would tell us that

his family was still out there. Then he would sraind tell us that he would give

us clues.

[Woodard] was asked if he expected to testify albatabove mentioned ‘clues’

and expected a jury to accept this. [Woodard] ditibelieve it would get to this

point.

[Woodard] was FULLY aware of his right to testifyjHe was aware that his

brother and Casper Hines would testify about hlegad involvement. He

NEVER MADE A SOBER REQUEST TO TESTIFY. He jokedoal it during

two trial recesses. He smiled just as he did duowr pretrial meetings regarding

his leaving us ‘clues’ about the real shooter.

He was aware that he alone controlled his abititipe a witness.

State Habeas Record at 352-53. Mr. Loper prowstes more detail:

38/68



Case 4:08-cv-02036 Document 30 Filed in TXSD on 03/25/10 Page 39 of 68

| understand that [Woodard] has alleged that caiseMuldrow and | did not
properly admonish him regarding his right to tgstdnd that [Woodard] further
alleges that he wanted to testify both at guilt aadishment but we prevented
him from doing so. That is simply not true. Botloretta Muldrow and |
repeatedly discussed the right to testify with [Wal], from the beginning of
our representation of him, through our pretrialestigation, during voir dire, and
up until the time the State rested at trial. [Waml] repeatedly questioned us
about the consequences of his testifying; spedtlficae asked whether or not he
should testify, what the prosecutors might ask hamg what effect that would
have on his case. At all times, | freely and opeatiscussed this matter with
[Woodard]. | am confident that from the beginnwfgmy representation through
the end of trial, [Woodard] was fully aware of lmight to testify, as well as the
possible consequences of his testimony. At no tildgfWoodard] ever tell me
or, to my knowledge, co-counsel Muldrow that he tegdrio testify. This was an
ongoing topic of conversation throughout the entir@. If [Woodard] had ever
manifested a desire to testify, then we would rentehprevented him from doing
so. The fact that he did not testify at trial,heit in the guilt stage or in the
punishment stage, is the result of [Woodard's] aegision; | am confident that
his decision not to testify was made freely, knayiynand intelligently. . . .
Again, even though we fully discussed this mattéhvinim, [Woodard] never
expressed a desire to testify at trial, nor wasmheny way prevented from doing
so. [Woodard’s] claims to the contrary are false.

State Habeas Record at 359, 360:%1.

% Trial counsel explained their efforts to investigthe putative testimony Woodard described iraffislavit:

| also understand that Woodard has declared thabmly did he want to testify at trial but was
prevented from doing so, but also that he wouldehzstified regarding a person named Adrian
Sipsey, whom he claims was inside Cory Callowaytxbln and left it in the parking lot. During
our trial preparation, | repeatedly questioned [Wea] in hopes of obtaining some lead on
information to assist with the preparation of hidethse, particularly in terms of whether he knew
of anyone who could have been involved in the caieree store murders and theft of Calloway’s
car. [Woodard] gave us nothing to go on. Insteédias almost as if he were taunting me, co-
counsel Muldrow and our investigator. He told batthe would give us a first name of some
person involved in a gang, and that he was goingdbhow good our investigator was to see if he
could find that person. He refused to give us anye information. Instead, we were forced to
waste precious time and resources attempting ®siigate [Woodard’s] rabbit trails. On January
24, 2001, or five days before jury selection stirtpVoodard] told our investigator, Randy
Cunningham, about a person named Adrian Sipsey.nd¥er gave any consistent information
about him or where he couldif] found. [Woodard] did say that Adrian Sipsey hadraminal
record. Within the next day or two Randy Cunningh@mformed Ms. Muldrow and | that he
could find no information on the computer regardargAdrian Sipsey. In a last ditch attempt to
locate him, if he existed, we sent Cunningham ourt apartment complex a few blocks from the
station where the offense had been committed. nifterned us that the apartment manager said
that Sipsey had been evicted. Cunningham couttrfinother information or trail that would lead
to Sipsey. [Woodard] never admitted being presettieascene, much less did he admit to stealing
Calloway’s car searching through it and discoveargun and lottery tickets.

State Habeas Record at 359-61.
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Trial counsels’ affidavits directly contradict thedlegations in Woodard’s affidavit.
Woodard claims that counsel prevented him fromfi@sg. Trial counsels’ affidavits state that
Woodard never said he wanted to testify. Thisassames down to credibility. The state habeas
court explicitly found trial counsel’s affidavit® tbe credible. The state habeas court found
“incredible [Woodard’s] claim that he wanted totilgsand counsel prevented him.” State
Habeas Record at 588. Federal habeas review lggaes/ deference to a state court’s credibility
determinations.See Cagle v. Brankeb20 F.3d 320, 324 (4th Cir. 2008) (“[F]or a femldrabeas
court to overturn a state court’s credibility judgmts, the state court’s error must be stark and
clear.”); Marshall v. Lonberger459 U.S. 422, 434 (1983) (“28 U.S.C. § 2254(djegifederal
habeas courts no license to redetermine credibdftyvitnesses whose demeanor has been
observed by the state trial court, but not by thiem:A trial court’s credibility determinations
made on the basis of conflicting evidence are ledtito a strong presumption of correctness and
are ‘virtually unreviewable’ by the federal couttRippin v. Dretke434 F.3d 782, 792 (5th Cir.
2005) (quotingMoore v. Johnsanl94 F.3d 586, 605 (5th Cir.1999)).

Finding trial counsel’s account to be credibles gtate habeas court made the following
fact finding:

The Court finds . . . that counsel repeatedly thltce[Woodard] about his right to

testify; starting during pre-trial investigation tilrthe State rested at trial; that

[Woodard] repeatedly questioned counsel about trseruences of testifying,

specifically asking whether he should testify, wtiet prosecutors might ask him,

and what effect that would have on the case; toansel freely and openly

discussed this matter with [Woodard] at all timkatt [Woodard] never told

counsel that he wanted to testify; that [Woodardy djoked about it” during two

trial recesses; that counsel would not have prexdejwoodard] from testifying if

he chose to do so; that it was [Woodard’s] decisionhto testify at either guilt-

innocence or punishment; and, that [Woodard’s] sleniwas freely, knowingly,

and intelligently made.

State Habeas Record at 588. Woodard “was awahesafight to testify and he made a free,

40/ 68



Case 4:08-cv-02036 Document 30 Filed in TXSD on 03/25/10 Page 41 of 68

knowing and intelligent decision not to testifyState Habeas Record at 588. The state habeas
court concluded that Woodard “fails to show thé&iltcounsel did not advise [Woodard] of his
right to testify or advise him of the consequenuletestifying or prevented him from testifying,”
and thus had not met his burden un8gickland State Habeas Record at 605-06.

Notwithstanding the state habeas court findinggoWard claims that trial counsels’
affidavits could still allow relief on his ineffage-assistance claim. Woodard wants this Court
to find that, even taking trial counsel’s statenseon their face as credible, the affidavits still
could show that his attorneys did not alert Woodhed he had a legal right to decide whether to
testify or not. Woodard reads too much ambiguity ithe affidavits. Trial counsel repeatedly
stated that they informed Woodard of his rightdstify and that he understood that the choice
was his to make. From the detailed affidavits, skete habeas court could reasonably find
implausible Woodard's self-serving statement thatdttorneys prevented him from testifying.
The Court finds that Woodard has shown that twainsel prevented him from testifying.

Even if trial counsel performed deficiently, Woodlacannot prevail without showing
actual prejudice. The state habeas court concltidgdhe omission of the Woodard’s proposed
testimony did not harm the defense. State Habeasr® at 605. Woodard now claims that he
has met thé&trickland prejudice prong because “[n]Jone of the materiatddahat Mr. Woodard
would have testified to were brought out duringtiiie,” especially since Woodard’s “testimony
would have also brought forth evidence of anothespsct that the jurynever heard
(Instrument No. 8 at 33-34).

The absence of Woodard’'s testimony does not autoatlgt equate toStrickland
prejudice. Woodard must still show a reasonabtdbability of a different result. The Court

must contrast the substance of Woodard’s puta@gseniony against the full landscape of trial
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testimony. Trial testimony directly contradictedo@dard’s account. Had he testified, the
prosecution would have subjected Woodard’s storgrass-examination. His proposed story
was inconsistent with various accounts coming freyewitnesses, those to whom he made
incriminating statements, and other inculpatorydemce. Woodard has not provided any
reliable or admissible support for the informatl@ provides in his affidavit. Woodard gives no
reason to assume that, in the face of substamtigpendent testimony showing otherwise, the
jury would credit his story as a true account. \d&ra has not indicated what testimony he
would have given in the punishment phase, much Hess it would have added to the jury’s
consideration of his fate. The state habeas agastnot unreasonable in finding that Woodard
failed to meet eitheBtricklands performance or prejudice prongs on this claim.

C. Failure to Hire an Expert on the Reliability of Eytness Identifications (claim
four)

The eyewitness testimony from Garvina Sadiki amdyCCalloway linked Woodard to
the murders. Trial counsel cross-examined the eyesses thoroughly about their ability to
identify Woodard as the robber/murderer. Woodamlyever, complains that they did not do
enough. Woodard asserts that trial counsel shoaleé challenged the testimony against him
through an expert on the unreliability of eyewithaentification.

On state habeas review, Woodard presented arawatfitom Dr. Ronald P. Fisher, a
professor of psychology at Florida Internationaivénsity whose professional expertise includes
research into eyewitness memory. After reviewimg police reports, the photo arrays, and the
videotape of the lineup, Dr. Fisher consulted veithte habeas counsel and provided a detailed
affidavit which outlined “[m]any factors in this sa that cast doubt on the accuracy of the
witnesses’s gic] descriptions and identifications of the perpeirdt State Habeas Record at
152. Throughout his affidavit, Dr. Fisher sketcloed problems with eyewitness identifications
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generally and concerns about the testimony inritk&ant case. For instance, Dr. Fisher worried
that the use of a gun distracted the witnessedshabd that Woodard wore lessened the chance
for correct identification, the witnesses initiabxpressed uncertainty, and one eyewitness only
had a glancing view of the suspect. Based on tfaxders, Dr. Fisher emphasized that an expert
on eyewitness identification “will make [jurors] meodiscriminating.” State Habeas Record at
15877

Woodard’s trial attorneys explained in their stdi@beas affidavits their efforts to
challenge the identification and discussed why ttiglynot retain the services of an expert on
eyewitness identification. Trial counsel Mr. Lofstated:

With regard to our decision not to employ a defeegpert to testify to the

reliability of eyewitness testimony, | recall dission that issue with co-counsel

Muldrow. | believe that we considered that posibbut ultimately chose not to

do so. | recall at that time, we were not convihtieat such expert testimony

would be admissible, nor did we believe that emiplgysuch an expert would be

the best use of defense resources. | understanditite the time of this trial, use

of these types of experts has increased. Howetdhe time of this trial, and

based upon our assessment of the case, we maddradkegic decision not to

employ an eyewitness testimony expert.
State Habeas Record at 363. Ms. Muldrow providedralar statement in her affidavit. State
Habeas Record at 353. Ms. Muldrow also thoughttéstimony from the other witnesses who
linked Woodard to the crime would undermine theeeieness of an expert witness who
challenged the eyewitnesses’ testimony.

The state habeas court found the trial attorneyidavits to be credible. The state

habeas court’s findings suggested that trial cdumse sufficient familiarity with the facts and

law (1) to determine whether to retain an expertnhess and (2) to challenge the testimony

2 Woodard also relies on a statement from an egpeed trial attorney about whether the failureat an

eyewitness expert constituted ineffective assigancthis case. (Instrument No. 9, Exhibit 22)heTanalysis
required by theStrickland standard is not beyond the comprehension of thertQeithout expert assistance.
Statements by members of the legal community wieelch ultimate legal issues are not helpful toatth@dication
of federal habeas claims.

43 /68



Case 4:08-cv-02036 Document 30 Filed in TXSD on 03/25/10 Page 44 of 68

sufficiently through cross-examination of the eysses. The state habeas court found that
trial counsel’s cross-examination, both in prethelrings and at trial, adequately pointed out
weaknesses in the identifications. First, “duragre-trial hearing on [Woodard’'s] motion to
suppress identification, trial counsel vigorousigss-examined the State’s witnesses and elicited
testimony that Cory Calloway was unable to iden&fyyone in the first photo array, and that
Calloway’s identification of [Woodard] in the livieneup was only ‘strongly tentative.” State
Habeas Record at 588-89. Second, the state haloess found that trial counsel’'s cross-
examination at trial also covered the areas whixped testimony would have addressed.
Specifically, the state court found that, during@ #ross-examination of Garvina Sadiki, Cory
Calloway, and E.T. Yanchak (a Houston Police Depant Officer who conducted the lineup),
“trial counsel elicited testimony concerning thestaictive appearances of persons in the live
lineup, Sadiki’'s inability to identify [Woodard], &loway’'s initial ‘strongly tentative’
identification; and Calloway'’s request for a hoodatd his identification.” State Habeas Record
at 589.

Aside from cross-examination, the state habeastdound that trial counsel’s jury
argument emphasized weaknesses in the eyewitnseismday, impugned the witnesses’
credibility, and highlighted other inconsistenciasd peculiarities in the photo identification.
State Habeas Record at 589. The state habeas alsartcredited trial counsel’'s affidavit
testimony that they had considered using an eyesstrexpert, but decided to use their defense
resources in a more efficient fashion because leé tombined effect of [other trial testimony
inculpating Woodard] outweighed the benefit, if amy using an eyewitness expert.” State

Habeas Record at 589. Accordingly, “trial counsel made a plausible,semable trial decision

8 The state habeas court did not make any findingroigg trial counsel’s statement that they feanachs

testimony would be inadmissible. Expert testimabyput common problems related to eyewitness ideatién is
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to attempt to attack identification through a pialt motion to suppress, vigorous Ccross-
examination at trial, and jury argument.” Statdoekes Record at 590.

“Counsel’s decision not to hire experts falls witlthe realm of trial strategyYohey v.
Collins, 985 F.2d 222, 228 (5th Cir. 1993ge also Colburn v. CockrelB7 F. App’x 90 (5th
Cir. 2002) (“The hiring of expert witnesses and pinesentation of their testimony is a matter of
trial strategy.”). Trial counsel actively crossaexined witnesses along the same general themes
identified by the expert on state habeas reviewith®\t the imprimatur of psychological
science, trial counsel allowed the jury to see Wweaknesses in the eyewitnesses’ testimony.
Trial counsel’s closing argument forcefully discedgproblems with the identification. Tr. Vol.
29 at 20-21, 28-32. Woodard has not shown that tounsel’s decision to rely on lay logic,
rather than scientific expertise, in this regards wiaficient performanceSee Cantu v. Collins
967 F.2d 1006, 1016 (5th Cir. 1992) (finding thadss-examination instead of expert testimony
would be “sufficient to refute the accuracy of tdentification”).

Woodard has also not shown that the absence @frietgstimony actually prejudiced his
defense. The entire breadth of evidence againsidafad influenced trial counsel’s decision not
to employ an expert witness. While some weaknessgisted in the identification, testimony
from other sources bolstered their reliability. ®dard’'s possession of items stolen from the
store and from Mr. Calloway, the testimony linkihgn to ammunition similar to that which
killed the victims, and his highly incriminatingas¢éments would strongly detract from his efforts
to cast doubt on the eyewitnesses’ reliability. ddard has not shown a reasonable probability
of a different result if trial counsel retained axpert on eyewitness identification. The state

habeas court’s rejection of this claim was not @mwytto, or an unreasonable application of,

— and has long been — admissible in Texas unddb#ubert/Kellystandard, ee Jordan v. Stat®28 S.W.2d 550
(Tex. Crim. App. 1996), as long as it is shown ¢orbliable, se Weatherred v. Staté5 S.W.3d 540, 542-43 (Tex.
Crim. App. 2000).
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federal law.See28U.S.C. § 2254(d)(1).

D. Failure to Adduce Impeachment Evidence (claue)f

Woodard alleges that trial counsel provided ingffe assistance by inadequately
investigating the stories told by prosecution wses and by not fully impeaching their
testimony. Woodard's federal petition makes br@aguments about trial counsel’s alleged
failure to perform an adequate investigation, whickurn handicapped their ability to challenge
the prosecution’s case. In specific, Woodard ctaihat trial counsel incompetently challenged
the testimony of two witnesses: (1) his brothergiRald Willis, who said that Woodard
possessed items stolen in the robbery and madémineting statements; and (2) Cory
Calloway, the eyewitness whose green-colored carst@en by Woodard immediately after the
murders.

Woodard alleges that, with investigation, trialuneel could have uncovered robust
evidence to impeach Mr. Willis’ testimoiy. For example, Mr. Willis had a recent felony
conviction, was possibly mentally retarded, liedatbbeing known as “Red,” had a history of
violence and unpredictable behavior, often blam#krs for his own actions, and threatened
someone with a gun the day after the murders. \&imbdlso claims that trial counsel should
have impeached Mr. Calloway’s testimony, primaniyth what he alleges was an earlier
statement which stated that someone in a “red lmiassaulted him. According to Woodard,
this earlier statement implies that someone elsgedby in a red car and assaulted him and
discounts testimony that Woodard assaulted himeadled from the store. Also, Woodard

implies that Mr. Calloway's statement somehow refey his brother, Reginald Willis, who

2 Trial counsel filed a “Motion to Discover Arreshd Conviction Records of Witnesses.” Clerk’s Rdcat

63. The trial court granted the motion with reggecall conviction records, but only required fm®secution to
divulge arrest of juvenile records of witnesseseifculpatory.” Clerk's Record at 65. The trialurb elsewhere
ordered the prosecution to divulge all exculpatafgrmation. Clerk’s Record at 94-100; Tr. Vola9.
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allegedly went by the nickname “Red.”

Trial counsel’s state habeas affidavits respontdetVoodard’s claim that they missed
opportunities to impeach the two witnesses. Msldvhw stated:

As far as | can recall, | met Reginald Willis twmes prior to trial, at Mr. Loper’s

office. Mr. Loper, Randy Cunningham and | saw laind others. | don't recall if

Mr. Willis said he was coerced [to provide an actamplicating his brother in
the murders]. [Woodard] told us previous to ouretmgs that Willis was a

chronic liar. It was obvious that he was somewtsédw.” | had Randy
[Cunningham] pull Willis|'] employment records tmpeach his ‘alibi’ in front of
the jury.

State Habeas Record at 353. Mr. Loper’s affidendicated that the defense team had met with
Mr. Willis before trial and investigated the bafos his testimony. He stated that Mr. Willis, and

other witnesses they interviewed before trial, ‘@regave [them] any indication that they had

lied to the police about anything in their statetsé€nState Habeas Record at 360.

The state habeas court found that “trial counsetdughly and adequately investigated
law and the facts in [Woodard’s] case to preparetral[.]” State Habeas Record at 592. To
that end, “trial counsel continued the obviouslts&rategy of attempting to impeach and
implicate Willis during guilt-innocence argumenty brguing that Willis was not credible and
was at least an accomplice to the offense, if hetactual murderer[.]” State Habeas Record at
591. The state habeas court considered that toelasonable . . . trial strategy” with trial
counsel carried out through *“vigorously attempt[intp impeach Willis through cross-
examination and presentation of witnesses in aortetid attack his credibility and alibi.” State
Habeas Record at 592. That cross-examinationdedishowing Mr. Willis’ inculpatory actions
and statements after the offense, questioning llbg and highlighting his criminal activity.
State Habeas Record at 590. Trial counsel calledt@ess who testified that Mr. Willis

implicated himself in the robbery and murders. $tete habeas court also found that efforts to
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paint Mr. Willis “as mentally deficient, susceptiblo manipulation, would have undermined the
reasonable trial strategy that Willis was a knowpwgticipant in the capital offense.” State
Habeas Record at 592. Also, the state habeas dmmntissed the impeachment value of
Woodard’s proposed cross-examination of Mr. Callpw&tate Habeas Record at 6870n
that basis, the state habeas court concludedrtAbatdunsel was not ineffective in the efforts to
impeach Mr. Willis. State Habeas Record at 606-08.

Woodard has not met his burden under the AEDPghofving an entitlement to habeas
relief on this claim. Trial counsel investigatdtk ttestimony that the prosecution intended to
present against him. Trial counsel’s cross-exatinachallenged the State’s case, particularly
that coming from Mr. Willis. Trial counsel soughit withesses who would inculpate Mr. Willis
in the crime, thus minimizing Woodard’s culpabilitywhile trial counsel’'s cross-examination
did not follow all the precise issues raised by Waa's federal petition, it is not likely that
increased development of those issues at trial dvbalve been more effective that the efforts
trial counsel made. Woodard has not shown thaéetsStricklands performance or prejudice
prongs with respect to this issue.

E. Failure to Prepare Punishment Phase Experimni@sy (claim six)

Woodard claims that trial counsel rendered ingifecassistance by failing to prepare an
expert witness, Dr. Shirley Gruen, for her punishtmghase testimony. The defense called Dr.
Gruen, a clinical psychologist in private practisean effort both to put mitigating information
before the jury and to show that Woodard would page a future societal threat. To that end,
Dr. Gruen interviewed Woodard before trial and e@xed numerous documents pertaining to his

life. The thrust of Dr. Gruen’s trial testimony svdahat a life sentence would be the best

% Specifically, the state court found no factuakibafor Woodard’'s proposed cross-examination of Mr.

Calloway. State Habeas Record at 592.
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punishment because Woodard did not act violentlgrwin a highly structured environment.

She summarized: “[W]hen [Woodard] is in an envir@mithat is not structured he tends to get
into trouble. He can’t form a structure for hinfselWhen he is in an environment that is

structured he can do very well.” Tr. Vol. 31 at 4bhus, she testified:

[i]f he is incarcerated for 40 years he’s not goiade in society to be a threat to

them. And | see that the prison systems as | baes able to look at them and

have been through some of the prisons are highlgtstred environments. And

his history is that he adapts to that environmexl fanctions well. . .. | believe

that if [Woodard] were in a structured environmérdat we mentioned he would

not be a threat. That he would be able to maintgpropriately in that

environment.

Tr. Vol. 31 at 62. Dr. Gruen also identified seleategories of mitigating evidence evident in
Woodard'’s life.

The prosecution briskly cross-examined Dr. Gruelhe prosecution started by
challenging whether she had an adequate basis¢oagiy expert opinion on Woodard’s case,
particularly because she had only met with him doca short period of time. Tr. Vol. 31 at 68.
The prosecution then led Dr. Gruen through theofadhat comprise a diagnosis of a sociopathic
or anti-social personality. After discussing edaltor, Dr. Gruen agreed that Woodard’s
behavior would fit under the diagnosis of the aattial personality disorder. Tr. Vol. 31 at 71.
She qualified, however, that her opinion was basetthe amount of work [she had] done with
him without additional psychological testing[.]” r.TVol. 31 at 72. The prosecution then
attempted to chip away at her opinion that Woodaodild not be a danger in a structured
environment.

Trial counsel's redirect minimized discussion o§ fanti-social personality disorder,

drawing a distinction between it and a disordeattis considered more severe, which is like a

psychopathic personality . . . [tlhat kind of perssho has absolutely no regard for society.
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Focus on nothing but himself[.]” Tr. Vol. 31 at.848y way of contrast, Woodard had never
“taken it to the point where he is acting . . the same way psychopath would[.]” Tr. Vol. 31 at
85.

The closing arguments began after Dr. Gruen heftstand. Mr. Loper’s closing, without
mentioning Dr. Gruen’s testimony, emphasized theg $tructure of prison would prevent
Woodard from being a societal threat. Tr. Vol.88192-119. Ms. Muldrow, on the other hand,
discussed Dr. Gruen’s testimony as supporting #ferse argument for leniency through the
mitigation special issue. The prosecution’s clgsimwever, stressed that “[y]Jou know from the
testimony of their doctor that he is a sociopattl arpsychopath, whether or not she is going to
admit it.” Tr. Vol. 31 at 132.

Woodard claims that trial counsel inadequatelypared Dr. Gruen for her testimony,
particularly because she was unprepared to do iagythut agree that Woodard had an anti-
social personality disorder. Woodard bases thagrclon an affidavit prepared by Dr. Paula
Lundberg-Love, a psychologist who interviewed Wadda 2003. Before meeting Woodard in
prison, Dr. Lundberg-Love reviewed the records that Gruen relied on, as well as the trial
transcript of Dr. Gruen’s testimony. Dr. Lundbérgve then interviewed Woodard for 6.5
hours. She administered three psychological ks personality Assessment Inventory, the
Trauma Symptom Inventory, and the Dissociative Expees Scale).

Dr. Lundburg-Love opined that “it appears highkely that such time constraints may
have compromised Dr. Gruen’s opportunity to evaudbbert Woodard thoroughly.” State
Habeas Record at 215. Dr. Lundburg-Love expresszdopinion that the short time frame
probably prevented Dr. Gruen from doing any testinDr. Lundburg-Love stated that her

examination revealed that there was no basis for@uen’s testimony that Woodard suffered
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from post-traumatic stress disorder and depressidius, “the prosecuting attorney was able to
allege that Robert Woodard should be labeled ambdanti-social personality disorder], and
Dr. Gruen was unable to counter that allegatioBtate Habeas Record at 215. Dr. Lundburg-
Love’s testing indicated that he did not suffemfranti-social personality disorder. State Habeas
Record at 215.

Also, Dr. Lundburg-Love also felt that “while [DGruen] reviewed the same records
provided to me, there are some important detaitdacoed in those records that Dr. Gruen did
not clearly explain to the jury.” State Habeas é&tdcat 215. She felt that Dr. Gruen presented
the jury with an incomplete picture of the hardshifjoodard faced as a youth. In conclusion,
Dr. Lundburg-Love opined:

Had an expert such as myself been given a gremer frame, in which to

interview Mr. Woodard and perform objective testitige information conveyed

to the jury would have been more detailed, moreifipeand different diagnostic

conclusions would have been formulated. Indeed,data, which did not support

a diagnosis of [anti-social personality disordeniicl have been presented.

State Habeas Record at 216.

On state habeas review, Dr. Gruen provided anafiidn which she explained that Mr.
Loper retained her two weeks before trial. Stadbéhs Record at 219. Dr. Gruen, however,
complained that this did not provide her sufficignte to evaluate Woodard:

It is my opinion that if | had been notified inianely manner regarding the need

for my services in this matter, | would have beettdy prepared to testify in this

case. Due to time restraints, | was not able tainlobjective data by performing

the necessary psychological tests. . . . Thess vastild have provided me with

objective data, resulting in my testimony being endetailed, more specific, and

may have possibly indicated different diagnostioaosions.

State Habeas Record at 219.
Trial counsel’s affidavits, however, showed tHagt retained Dr. Guen with adequate

time for her to make an assessment that would gitten their chosen defense. Mr. Loper

51/68



Case 4:08-cv-02036 Document 30 Filed in TXSD on 03/25/10 Page 52 of 68

described his interaction with Dr. Gruen, includinig concern that she have enough time to
prepare for trial:

Our purpose in retaining Dr. Gruen was to predeatdefendant as someone who
would do well in a structured environment, theredipforcing our argument for a
life sentence rather than death. When | firstineth Dr. Gruen, | asked her
whether she believed she had sufficient time totwit@ [Woodard] and form an
expert opinion to support our defense theory ptootrial. She assured me she
had enough time. | did not place a limit on theoant of time she spent with
[Woodard] in forming her opinion; that was of Drru@n’s own doing. When
time for trial came, Dr. Gruen again assured med #fe was prepared for
testimony and that she had had sufficient time Woodard].

State Habeas Record at 362. Trial counsel disduse#r defense strategy with Dr. Gruen, and
she indicated that he she was prepared for trial:

It was our strategic decision to case [Woodard]sameone who was not
deserving of death, but rather someone who had rbadedecisions due to
terrible circumstances earlier in life and someovi® would do well in the
structured environment of prison (rather than deathdiscussed Dr. Gruen’s
testimony with her, and it was my belief that healttestimony would support
our defense strategy. She never told me thatisheod believe she had sufficient
time to test [Woodard] or form an expert opinion. . [H]er testimony that
[Woodard] would be likely to re-offend because la€ Imot learned from previous
behaviors was completely contrary to what she legutesented to me prior to
trial. However, | believe that | was able to turm. ruen’s testimony to still
support our defense theory, namely that [Woodam@ not a psychopath and that
he would do well in the structure environment af TTDCJ. It was our strategic
decision to use Dr. Gruen’s testimony at trial; #mdicated to us that she was
prepared for trial, and she gave us no reasonlievieeotherwise. She never told
is that she did not have enough time to prepanedet with [Woodard].

State Habeas Record at 362.
The state habeas court found the statements inLbjer's affidavit to be credible.
Specifically, the state habeas court found that

counsel did not limit the amount of time that [D&tuen spent with [Woodard] to
form her opinion; that counsel inquired whether bhd sufficient time and [Dr.]

Gruen assured counsel that she did and was prefarégstimony, that counsel
discussed [Dr.] Gruen’s testimony with her beforahahat counsel believed that
[Dr.] Gruen'’s testimony would support the defensategy; and, that [Dr.] Gruen
never told counsel that she did not have suffictane to test [Woodard[ and
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form an opinion.

State Habeas Record at 596. Even consideringatttetat Dr. Gruen did not tell counsel that
she would need more time, and in fact testifiedame areas different from what she had told
trial counsel earlier, the state habeas court fabhatshe put mitigating evidence before the jury
and provided the jury with a basis to find thatweuld not be a danger if incarcerated in a
structured environment. State Habeas Record at &35 that basis, and because trial counsel
presented ample additional mitigating evidence euppg their theory in calling Dr. Gruen, the
state habeas court denied relief. State Habeasrékat608-09.

Woodard does not claim that trial counsel showstehpresented a defense based on
mental illness or defect. Woodard’s claim is tivelben hiring a mental-health expert to testify
on future danger and recidivism, trial counsel $thchave anticipated that the State would
portray him as a sociopath. Woodard’s claim isthat trial counsel should have headed off the
mention of an anti-social personality disorder, that he should have had Dr. Gruen test
Woodard in a way that would defend against thatisaton.

Woodard's claim challenges the effectiveness sfdxipert witness, and his attorneys for
being lax in their oversight of her efforts. Tkdsurt “must be particularly wary of ‘argument[s]
[that] essentially come[] down to a matter of degteDid counsel investigate enough? Did
counsel present enough mitigating evidence? Thasstipns are even less susceptible to
judicial second-guessing.’Dowthitt v. Johnson230 F.3d 733, 743 (5th Cir. 2000) (quoting
Kitchens v. Johnseri90 F.3d 698, 703 (5th Cir. 1999)). Here, tcalinsel apparently informed
Dr. Gruen of why they wanted her to testify andewtpd her to tell them what time or resources
she would need to comply with that charge.

Trial counsel's efforts reveal a good-faith exp&otathat Dr. Gruen would fulfill her
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assigned duties. The record suggests that triabsm assured that she had sufficient intimacy
with the facts to testify. Woodard argues thatthwadditional time, Dr. Gruen could have
disputed labeling him a sociopath. Even now, though Gruen has not unequivocally stated
that she would still not have agreed that he hadeselements of an anti-social personality
disorder. This is not a case where the defensgisrexwitness has recanted her trial testimony or
that additional examination has undercut the eti@®s for her conclusions. Dr. Gruen has not
disclaimed her testimony relating to the preseria@nt-social personality disorder; she has only
stated that additional testing may prove that disgninapplicable. Dr. Lundburg-Lund opines,
in essence, that additional testing would have idex’Dr. Gruen with a shield to defend against
the suggestion that Woodard was a sociopath. Rrei@s affidavit, however, does not display
certainty in that regard, only stating thatiiayhave allowed for a different diagnosis.

Even with or without that diagnosis, the prosemutused the cross-examination of Dr.
Gruen as a means of placing a label on the infoomatiready before the jury. The prosecution
only sought to place a psychological term on Woddabad behavior, which the State
repeatedly accentuated in the punishment phasen Ewrial counsel should have supervised
Dr. Gruen'’s efforts more closely to mitigate dissios of an anti-social personality disorder, the
pervasive factors underlying that diagnosis wellg ind convincingly before the jury.

True, Dr. Gruen’s testimony did not uniformly helpe defense, but Woodard has not
shown that his trial attorneys were inept in pregaher for trial or that her testimony created a
reasonable probability of a different result. Ewethout resorting to the label “sociopath,” the
prosecution would have been able to argue that \Atdodas violent, unstable, and unable to
conform to the law. The state habeas court, thezefwas not unreasonable in rejecting this

Stricklandclaim.
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F. Failure to Object to Prosecutorial Argumenaiftl seven)

Woodard claims that trial counsel should have dbp to statements the prosecution
made during closing arguments. As previously noted defense’s punishment case relied
heavily on the jury finding that Woodard would moise a future societal threat. The future
dangerousness issue asked: “Do you find from tieeace beyond a reasonable doubt that there
is a probability that the defendant, Robert L. Waragd would commit criminal acts of violence
that would constitute a continuing threat to sgéét Clerk’'s Record at 273. The prosecution
attacked the defense’s argument that, after 40syafamcarceration before parole eligibility if
Woodard received a life sentence, he would not seceetal danger:

One last thing | want to point out about Special&sOne is this. This question is

not asking you to decide if in 20 years, five yed@88 years, 40 years if this

defendant is going to be a continuing threat toetpc This question the way it's

worded and the way it tells you to do it is to decright now as he sits is he a

continuing threat to society. Now. Right now. No#O0 years, not in five years,

not in 20 years, but now. And you know he is.

Tr. Vol. 31 at 97. Woodard argues that the prosecis argument misstated Texas law by
confining the jury’s review to the threat that herently poses, rather than allowing the jury to
consider the effect of time on the threat he ptsasciety.

For habeas relief to be available, Woodard musivdhat the prosecutor misstated Texas
law, that trial counsel had an obligation to cortbat misstatement irrespective of trial strategy,
and that the statement caused actual prejudicepitaCanmates have brought numerous
challenges to both the language and interpretatbbnthe statutorily mandated future
dangerousness issue. A common complaint has begrnhe issue’s wording is impermissibly
vague. Both state and federal courts have reftseid any definition to the phrase. While
Woodard strenuously argues that the prosecutioréspretation of the special issue is in error,

he has cited no case which supports his interpoataf the language. The statute itself does not
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clarify at which point in time the jury should ceder a capital defendant to be a danger: at the
time of trial, during his incarceration, or aftengpletion of a possible life sentence. Here, the
state habeas court found that “[t]rial counsel rawe ineffective for not objecting to the State’s
proper punishment argument that the jury shouldrdahe whether [Woodard] was presently a
continuing threat when answering the first speissiie.” State Habeas Record at 609. The state
habeas court then cité@bmpbell v. State910 S.W.2d 475, 480 n.9 (Tex. Crim. App. 1996}, f
the proposition that “society’ includes both pmsand non-prison population and that [the] State
[is] not required to prove [a] defendant’s dangsrmss over any give[n] number of years.”
State Habeas Record at 609.

The Court of Criminal Appeals has not required Eet&l courts to provide a specific
explanation for the language in the future dangamess issue. Texas courts presume that the
jury “understand[s] the phrase without further rastion.” Russeau v. Stagt@91 S.W.3d 426,
435 (Tex. Crim. App. 2009). This lack of definitiogives a “plain meaning of sufficient
content” which leaves some discretion to the jumyits interpretation, but “no more than that
inherent in the jury system itself.Milton v. Procunier 744 F.2d 1091, 1096 (5th Cir. 1984).
The Fifth Circuit has found that

[tlo the extent that the words strike distinct asm individual jurors, or play to

differing philosophies and attitudes, nothing misrat work than the jury system.

... The answer is that such words, often of ggceasequence, do have a common

understanding in the sense that they ultimatelynmelaat the jury says by their

verdict they mean.

James v. Collin987 F.2d 1116, 1120 (5th Cir. 1993) (quotiiton, 744 F.2d at 1096).

Texas law, however, has also found that that safpe future dangerousness issue

broadly reaches a defendant’s current unlawfulndesthreat he poses while incarcerated, and

3 Campbell states that “[b]Jecause we have defined “society”iriclude both prison and non-prison

populations, the jury should consider appellantdeptial danger in the context of both prison ama-prison
populations.” Campbel] 910 S.W.2d at 480.
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the hypothetical danger he would be if releasechdes later. Thus, the Court of Criminal
Appeals has indicated that the term “society” ia #pecial issue broadly encompasses both a
prison and free-world setting: “the State had thedbn of proving beyond a reasonable doubt
that there is a probability that appellant, if altx to live, would commit criminal acts of
violence in the future, so as to constitute a camtig threat to people and property, whether in
or out of prison."Garcia v. State57 S.W.3d 436, 441 (Tex. Crim. App. 20049e alsd&Smith v.
State, 898 S.wW.2d 838, 851 n. 19 (Tex. Crim. App. 1995Accordingly, the future
dangerousness issue addresses both the time padlastated by the prosecution and by
Woodard on federal habeas review.

Yet even if the prosecution unfairly limited thary's consideration of the future
dangerousness issue, the state habeas court foanttrial counsel had a good reason for not
objecting. The state habeas court found:

In the alternative, trial counsel are not ineffegtifor making the reasonable,

plausible trial decision not to object to the Statergument about ‘continuing

threat’ based on such argument favoring [Woodatu) wad not been involved in

any incidents while incarcerated at the Harris Gpumil and reinforcing

counsel's punishment strategy that [Woodard] wodtd well in a structured

environment.
State Habeas Record at 609-10. Trial counsel Wipek stated in his habeas affidavit that

As to the criticism that | did not object to theopecutor's argument at

punishment that the Jury, in determining “futuragkrousness,” should focus on

whether [Woodard] was a danger at present, | thowaghthe time that the
argument worked to our favor in that in the yeat ffwoodard] had been in jail

leading up to trial, he had not been involved ig ertident that would provide he

would be a danger while living in the structurediesnment of prison.

State Habeas Record at 362. Whether or not tr@adpesue focused the jury’s inquiry only on

his dangerousness contemporaneous with trial, Wdtsdattorneys felt that would let the jury

see that pre-trial incarceration had provided tnecture that would allow him to control his
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actions. The state habeas court would not be saneble in finding that this strategy could
inure to the defense’s benefit.

Finally, the state habeas court found no erronéf&ial counsel should have objected:

In the alternative, in light of the entire recof#dfoodard] fails to show that the

State’s cited jury argument is extreme or manijestiproper or inject new and

harmful facts into the trial. . . . [Woodard] f&ito show that trial counsel are

ineffective based on counsel not objecting to fhkedargument
State Habeas Record at 609. The complained-anseit was the only instance in which the
prosecution possibly cabined the jury’s considerabtf the special issues. Even if trial counsel
did not object, the tenor of the defense’s closamguments put before the jury information
suggesting that long-term incarceration would etiVoodard’s violent tendencies, leaving him
no longer a menace when freed. While the effecthef prosecution’s statement may have
foreclosed the jury’s consideration of that thedhg statement was not endorsed by the jury
instructions. The trial court’s instructions amplyowed the jury to give effect to the defense’s
efforts to show that time would make Woodard l&ss societal threat.

Moreover, Woodard has not shown that this sintdeement conclusively influenced the
jury’s evaluation of the future dangerousness issu&/oodard has not shown a reasonable
probability that it was the prosecution’s lone ataént, rather than his life-long pattern of
aggressive acts and criminal behavior, that matv#he jury to find him a future danger. |If trial
counsel should have objected, Woodard has not slio&irthe prosecution’s argument actually
harmed the defense.

Woodard has not shown that the state court’s figpdivith respect toStricklands

performance and prejudice prongs was contrary t@nounreasonable application of, federal

law. See28 U.S.C. § 2254(d)(1). The Court will deny tbigim.
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G. Cumulative Effect of Trial Counsel’s Errorsgich eight)

Woodard argues that all his complaints about cdismsfforts when taken together
amount to a constitutional violation. Woodard has exhausted this claim, thus barring federal
review. Even so, cumulative-error claims are patid on the finding of error to aggregate.
Trial counsel presented a vigorous defense indhs®. Trial counsel’s efforts did not succeed.
Nevertheless, this Court has found that Woodarts fm make a showing of any specific
constitutional error attributable to counsel. Takinto consideration all of the allegations in
Woodard’s petition, this Court cannot say thatltgaunsel did not provide the effective
assistance that the Constitution promises. ThetG@eamies Woodard’s cumulative-error claim.

H. Ineffective Assistance of Appellate Counsediftl nine)

Woodard raises an unexhausted claim that appetatesel provided ineffective
assistance by insufficiently briefing his Fourth Amdment claims on direct appeal. Woodard
does not make a strong showing of ineffective &mst®. “A criminal defendant has a
constitutional right to receive effective assis&araf counsel in his first appeal.'Hughes v.
Booker 220 F.3d 346, 348 (5th Cir. 2000). “In reviewiaglaim alleging ineffective assistance
of appellate counsel, we again apply the traditioB#rickland standard.” Blanton v.
Quarterman 543 F.3d 230, 243 (5th Cir. 2008). First, atpmter must demonstrate deficient
performance. A court gives “great deference tonsells assistance, strongly presuming that
counsel exercised reasonable professional judgingatay v. Lynn 6 F.3d 265, 268 (5th Cir.
1993). “Counsel is not deficient for not raisimngegy non-frivolous issue on appeallughes
220 F.3d at 348see also Green v. Johnsd60 F.3d 1029, 1043 (5th Cir. 1998) (“On appeal,
effective assistance of counsel does not mean ebwi® will raise every nonfrivolous ground

of appeal available.”). In this context, tisrickland standard requires counsel “to research
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relevant facts and law, or make an informed degiirat certain avenues will not prove fruitful.
Solid, meritorious arguments based on directly mlivig precedent should be discovered and
brought to the court’s attention.United States v. Williamspri83 F.3d 458, 462-63 (5th Cir.
1999) (citations omitted).

Second, a petitioner must demonstrate that theidef performance prejudiced the
defense. “[T]he presence or absence of prejudioth with respect to claims of ineffective
assistance of counsel at the trial and appellatddehinges upon the fairness of the trial and the
reliability of the judgment of conviction resultinhberefrom.” See Goodwin v. Johnsofh32
F.3d 162, 174 (5th Cir. 1998). In order to compiyh the prejudice prong in this context, a
petitioner claiming ineffective counsel on appealsinnot only demonstrate that a new trial
would have been granted had counsel acted in aréiff manner, but also that, as a result of
counsel’'s incompetence, the outcome was fundantgntafair or unreliable. See Greenl60
F.3d at 1043.

Here, appellate counsel raised a multifacetedlatta Woodard’s arrest. In the first and
second grounds for relief, appellate counsel madeetarguments that the arrest violated the
Texas state constitution and three arguments tivablated the federal constitution. The Court
of Criminal Appeals only considered the argumemtsthe first two appellate claims that
Woodard based on statutory law. Even then, thet@dCriminal Appeals found that Woodard
waived all his arguments but one by failing to eagssufficient trial objection. Woodard does
not point to any place in the record where trialregel made the otherwise-waived objections on
constitutional grounds. Appellate counsel canmefaulted for not raising claims that would be
procedurally inadequate.

The only point that the Court of Criminal Appe#dsind that Woodard did not waive was
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his argument that the prosecution should not hassemted a copy of his videotaped line-up into
evidence. The Court of Criminal Appeals, howeveund that, where compared to the whole
trial record, admission of the video-taped lineeligh not harm Woodard. There is no indication
that the Court of Criminal Appeals’ analysis wollave fundamentally changed had it viewed
the issue through the prism of the federal cortgtitu The Court, therefore, finds that Woodard
has not metStricklands performance or prejudice prongs on his ineffectassistance-of-
appellate-counsel claim.

IV.  Sufficiency of the Evidence (claim 10)

Woodard claims that insufficient evidence suppbttee jury’s finding that he would be a
future danger to society. Minimizing his crimiraadts before the murders, Woodard argues that:
prior to the date of his arrest for the presen¢mse, Mr. Woodard had never been
involved with any seriously violent behavior. Tipsychiatric and character

evidence showed that Mr. Woodard was a victim aflext and suffered greatly

from a careless upbringing, but did not have a alatisorder that would create a

threat of future violence. Finally, Mr. Woodardige is young such that he would

benefit from maturity and counseling which he nelvad at an earlier age. His

personal circumstances at the time of the offensdicated that he was

emotionally troubled and struggling to overcome history so that he could

thrive in society. He was working, he was a fattard he was facing normal

challenges of his age.

(Instrument No. 8 at 78). Woodard also discoumésgrosecution’s argument that the jury could
use the crime for which he was convicted to evaluas future societal danger, arguing that
nothing about the crime shows premeditation ostase of mind at that time.

When Woodard praised this issue on state habe#@smethe state court procedurally
barred his claim because Texas law does not allowaies to present insufficiency-of-the-
evidence claims on state habeas review. StateddaRecord at 610. That procedural ruling
also prevents federal consideration of this claim.

In the alternative, the Court finds that the evimkersupported the jury’s verdict. In
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determining the sufficiency of the evidence, thisu@ asks “whether after reviewing the
evidence in the light most favorable to the proseauany rational trier of fact could have found
the essential elements of the crime beyond a red$®moubt.”"Jackson v. Virginia443 U.S.
307, 319 (1979). This Court may not substituteviesv of the evidence for that of the fact
finder, but must consider all of the evidence ia tight most favorable to the prosecution and
decide whetherdny rational trier of fact could have found the essdrdlements of the crime
beyond a reasonable doubid:®* In this context, the Court must decide whetheatinal jury
could have answered the future dangerousness iissu@nanner requiring the imposition of a
death sentence.

The Court of Criminal Appeals has described theergwvof the future dangerousness
issues as follows:

we first look at the facts of the crime itself. thHe offense was shown to be

sufficiently cold-blooded or calculated, then tleets of the offense alone may

support a finding that the defendant will pose aticwing threat to society. |f,

however, the facts of the case were not sufficgeobimpelling, we look for other

evidence to support the jury’s finding, such ascpstric evidence, character

evidence, prior criminal record, prior extraneotfemmses, and possible mitigating

factors such as the defendant’s youth or stateiiod st the time of the offense.
Kunkle v. State771 S.W.2d 435, 449 (Tex. Crim. App. 19883e also Johnson v. Tex&09
U.S. 350, 371 (1993) (noting Texas's reliance aghefactors to determine the sufficiency of
evidence supporting a jury’s future-dangerousnesssobn) (citingEllason v. State815 S.W.2d
656, 660 (Tex. Crim. App. 1991)).

In that context, and even giving full consideratmf Woodard's arguments as to why he

would not be a future danger, ample evidence seffity supported the jury’s answers to the

special issues. Woodard downplays his criminatohys Woodard had a long history of

3 Because the state habeas court procedurallychthi® claim, the court did not address its merifhis

Court’s alternative review, therefore, does not cgsAEDPA deference.
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unlawfulness. Gang membership and involvementhm drug culture marked his youth.
Woodard had been caught driving stolen vehicles. heid mugged people. Woodard had been
arrested in areas known for drug dealing and garghbihile carrying a large amount of cash.
He stole items from his job when he had been haed security officer. He had repeatedly been
arrested for criminal trespass. While Woodard rmaints himself as nonviolent, he fails to
account for assaults he committed. Even when edf@pportunities for rehabilitation through
probated sentences, Woodard failed to conform toetd norms. His behavior when first
incarcerated did not improve. Woodard was caugtih wontraband, extorted from other
inmates, committed assaults, refused to obey poffonals, and tried to control the cell block.

In addition, the jury could consider the needlessnof the instant murders. Woodard
killed two people in cold blood during a robberyeatpt. Woodard argues that “[tlhere was no
evidence to establish [his] state of mind was attiime of the offense, only that it was an act of
frustration.” (Instrument No. 8 at 79). While tjuey did not know what was going through his
mind when he shot the two people, whether he wasyad that they did not hurry or whether
he succumbed to blood lust, the context of hikéemind and the circumstances of the offense
give no assurance that his behavior would improitke time. Given Woodard’s past, a rational
juror unquestionably could find him to be a futaw@nger. Even if this claim were before the
Court in a procedurally correct manner, it is withmerit.

V. Constitutional Challenges to Texas’ Capital Seencing Scheme (claims eleven,
twelve, and thirteen)

Woodard raises thee challenges to Texas’ systenrmpbsing and reviewing death
sentences. First, Woodard claims that the mitgaspecial issue violated the Constitution
because it does not assign the prosecution a bofdaoof (claim 11). Woodard also faults the
future dangerousness issue because it places @tebmsally insufficient burden of proof on the
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prosecution by asking the jury to find a “probailithat he will commit criminal acts in the
future (claim 12)° Additionally, Woodard criticizes the Texas semiag system for not
imposing a beyond-a-reasonable-doubt burden ormptbgecution’s presentation of extraneous
offenses in the punishment phase. Finally, Woodédegjes that his indictment was insufficient
because Texas does not treat aggravating circuogstathat support a death sentence as
elements of a capital murder charge (claim 13). otod did not present these claims in a
procedurally actionable manner. Nonetheless, ezchhese challenges to Texas’' capital
sentencing scheme does not provide a valid baslsatoeas relief.

Woodard bases these constitutional challengeshenjurisprudence following from
Apprendi v. New Jerseyp30 U.S. 466 (2000). IApprendj the Supreme Court found that,
“[o]ther than the fact of a prior conviction, aract that increases the penalty for a crime beyond
the prescribed statutory maximum must be submttieal jury, and proved beyond a reasonable
doubt.” Apprendj 530 U.S. at 490. Since then, capital inmates hraised multifarious and
novel challenges to the Texas capital sentencetgtet To date, the federal courts have rejected
each challenge, particularly because the struadtfiréexas’ capital process places it beyond
Apprendis purview.

Apprendihas not required Texas to alter its capital seamenscheme because a capital
jury fully considers the factors necessary to snsdadeath sentence beyond a reasonable doubt.

When the jury considers the future dangerousnedsnatigation special issues, the jury has

B Texas law requires a capital jury to determinénétiner there is probability that the defendant would

commit criminal acts of violence that would congtt a continuing threat to society.”EX. CODE CRIM. PRO. art.
37.071(b)(1) (emphasis added). Texas law impobkesbeyond a reasonable doubt standard in the future
dangerousness inquiry. EX. CODE CRIM. PrRO. art. 37.071(c). Notwithstanding the statutoiityposed burden,
Woodard argues that the text of the future dangeress special issue dilutes the standard requirselcure a death
sentence because, rather than provingiidoe a future danger, the prosecution must only shewgrobablyto be

one. Woodard contends that the future dangerossspecial issue’s use of the “probability” langualyeps the
prosecution’s actual burden of proof below the seable doubt standard mandated by the Constitution.
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already found an aggravating factor beyond a resserdoubt in the eligibility portion of trial,
thus authorizing a potential capital sentence. Mlagimum punishment available then is death.
Apprendidoes not apply to Texas’ capital sentencing scheesause the factual issues involved
in answering the special issues do imoteasean inmate’sauthorizedpunishment, they merely
actualize or prevent the imposition of that punishin The fact that the jury could answer either
special issue in a manner resulting in a life seeeby no means detracts from the potential
statutory maximum.

With regard to the specific allegations raisedMgodard, the Fifth Circuit has found that
Apprendidoes not: (1) place a burden of proof on the pasen to show the absence of
mitigation beyond a reasonable dow#eParedes v. Quartermarb74 F.3d 281, 292 (5th Cir.
2009); Granados v. Quartermand55 F.3d 529, 536-37 (5th Cir. 2006%cheanette v.
Quarterman, 482 F.3d 815, 828-29 (5th Cir. 2000xtiz v. Quarterman504 F.3d 492, 504-05
(5th Cir. 2007); (2) render the use of the termolyability” in the future dangerousness issue
unconstitutionalsee Rowell v. Dretk&98 F.3d 370, 379 (5th Cir. 2005); (3) require filwy to
find that a defendant committed any extraneousnsffe under a beyond-a-reasonable-doubt
standardsee Jackson v. Dretké81 F. App’x 400, 410-11 (5th Cir. 2006); or (#Qquire the
indictment to contain the aggravating circumstanoessidered by the jury in answering the
special issue questionsee Anderson v. Quarterma®04 F. App’x 402, 409 (5th Cir. 2006).
This Court could not grant relief on Woodardpprendibased claims without creating a new
rule of constitutional law in violation ofeague v. Lane489 U.S. 288 (1989). The Court will
summarily deny Woodard's challenges to the cortstitality of Texas' capital sentencing

statute.
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VI.  Texas’ Capital Habeas Procedure (claim fourteeh

Under Texas law, capital habeas proceedings rmeuccently with an inmate’s direct
appeal. SeeTex. Cope CRIM. ProC. art. 11.071 § 4(af The time to file a state habeas
application expires after an inmate’s brief is duedirect appeal, but well before the conclusion
of his appellate proceedings. In essence, appedflatl habeas review run concurrent to each
other. Woodard claims that this dual-track systaolates his rights under the federal due
process clause. Among other concerns, Woodardasdirat a capital inmate cannot develop a
complete factual record quickly and that ineffegtassistance-of-appellate-counsel claims are
unripe until the conclusion of the direct appeal.

The federal constitution does not require theeStab provide a habeas avenue of relief.
SeelLackawanna County Dist. Att'y v. Co&32 U.S. 394, 402 (2001) (noting that “each State
has created mechanisms for both direct appeal e post-conviction review, even though
there is no constitutional mandate that they dg;9®&nnsylvania v. Finley481 U.S. 551, 557
(1987) (“We have never held that prisoners haverstitutional right to counsel when mounting
collateral attacks upon their convictions[.]’). d@&ise no constitutional right ensures state
habeas review, the Fifth Circuit has consistengiiused to find constitutional error in various
aspects of the state habeas proceSse Brown v. Dretket19 F.3d 365, 378 (5th Cir. 2005);
Elizalde v. Dretke362 F.3d 323, 331 (5th Cir. 200Beazley v. Johnsor242 F.3d 248, 271
(5th Cir. 2001);Trevino v. Johnsgnl68 F.3d 173, 180 (5th Cir. 199®)uff-Smith v. Collins

973 F.2d 1175, 1182 (5th Cir. 1992). “This is hessa‘an attack on the state habeas proceeding

3 The state habeas court also found that Woodatdhali comply with Texas’ contemporaneous objection

rule with respect to this claim, thus resultingaiprocedural bar. State Habeas Record at 611théAstate courts
alternatively found that Texas’ capital habeas s@heneets constitutional requirements, the Couttadtiress the
merits under the AEDPA.

® Woodard does not address Respondent’s argumantttie exceptions to EK. CoDE CRIM. PRO. art

11.071’s otherwise strict one-bite-at-the-applecpture allow inmates to raise claims that wereanvailable when
they filed their initial state habeas applicatimtiuding claims of appellate irregularities.
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is an attack on a proceeding collateral to therdete and not the detention itself."Moore v.
Dretke 369 F.3d 844, 846 (5th Cir. 2004) (quotiRgdd v. Johnsqr256 F.3d 317, 320 (5th Cir.
2001)).

Ultimately, habeas relief under 28 U.S.C. § 2254nly available if a petitioner shows
that “he is in custody in violation of the Constitun or laws or treaties of the United States.” 28
U.S.C. § 2254(a). State habeas review is, by d@sicbnature, collateral to the proceedings
resulting in a prisoner’s custody. Woodard’s afrade to the state habeas proceedings does not
contest the validity of his confinement. His argunnh does not call into question the
constitutionality of his conviction and sentenc&eeNichols v. Scoft69 F.3d 1255, 1275 (5th
Cir. 1995) (“An attack on a state habeas proceedo®s not entitle the petitioner to habeas relief
in respect to his conviction, as it ‘is an attackaoproceeding collateral to the detention and not
the detention itself.””). Accordingly, Woodard'hallenge to Texas’ habeas statute does not
provide a cognizable basis for federal habeasfreBee Reneau v. Cockre001 WL 1747637,
at *7 (5th Cir. 2001) (rejecting similar argumeniader the Sixth Amendment and equal
protection clause)> Moreover, since no Supreme Court authority impasguirements on the
administration of state habeas procedure, Woodamnat show that the state court’s
adjudication of this claim was contrary to, or amaasonable application of, federal |la&ee28
U.S.C. § 2254(d)(1). The Court, therefore, dertresl claim.

CERTIFICATE OF APPEALABILITY

The AEDPA bars appellate review of a habeas patitinless the district or circuit courts

certify specific issues for appeabee28 U.S.C. § 2253(c);#b.R.APP.P. Rule 22(b). Woodard

has not yet requested that this Court grant hinedifi€ate of Appealability (“COA”), though

% The state habeas court also found that Woodaitledl] to show that the dual-track system forcéd o

neglect specific meritorious claims or that he Wwasmed by such a system.” State Habeas RecorPat 6
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this Court can consider the isssiga sponte See Alexander v. Johnsdill F.3d 895, 898 (5th
Cir. 2000). The Court must address whether thmumstances justify an appeal before issuing a
final judgment. SeeRule 11, RILES GOVERNING SECTION 2254 CASES IN THEUNITED STATES
DisTRICT COURTS

A court may only issue a COA when “[a petitionBds made a substantial showing of
the denial of a constitutional right.” 28 U.S.C2853(c)(2);see also Slack v. McDanje329
U.S. 473, 484 (2000). As discussed at length aborexedent forecloses relief on Woodard’s
claims. Under the appropriate standard, Woodasdnwa shown that this Court should certify
any issue for appellate consideration. This Caulit not certify any issue for review by the
Fifth Circuit.

CONCLUSION

Woodard has not met the high standards requoedetieral habeas corpus relief. The
Court GRANTS Respondent’s motion for summary judgmddENIES Woodard’s motion for
an evidentiary hearing, am@ENIES Woodard’s petition for a writ of habeas corpuheTourt
will not issue a Certificate of Appealability.

SIGNED at Houston, Texas, this 25th day of Magd1,0.

-

W-f—/ﬁd.’._a

MELINDA HARMON
UNITED STATES DISTRICT JUDGE
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