
UM TED STATES DISTRICT COURT
SOUTH ERN DISTRICT OF TEXAS
CORPUS CO STI DW ISION

UM TED STATES OF AM ERICA,
Plaintiffm espondent, ''

V.

M AYR A GUR LEN.M ORENO,
DefendantN ovant.

b
b
j

b

CRIMINAL NO. 2:17-431(S)-5
CW IL NO. 2:19-192

M EM ORANDUM  OPINION & ORDER

DefendantN ovant M ayra Guillen-M oreno filed a m otion to vacate, set aside, or

cocect sentence ptlrsuant to 28 U.S.C. j 2255. D.E. 287. Now pending is the United States

of America's (the ççGovernmenf') Motion to Dismiss (D.E. 295), to which Movant has

responded (D.E. 296). For the reasons stated herein, the Govemment's motion is

GRANTED, and Movant's j 2255 motion is DENIED.

L BACKGROUND

M ovant and six others were charged in a l3-cotmt indictm ent with conspiracy to

transport unlawful aliens and kansporting specitic aliens. The charges against M ovant

included conspiracy to transport unlawful aliens between January 1 and July 24, 2017,

(Cotmt 1) and transporting Antonio Mejia-santos, an unlawful alien, on July 24, 2017,

(Count 13). The Superseding Indictment also included a Notice of Forfeiture against a11

seven defendants. '

Movant pled guilty to Count 1 of the Superseding Indictment (conspiracy) ptlrsuant

to a written plea agreement. In exchange for her guilty plea, the Government agreed to

dismiss Cotmt 13 (kansporting Mejia-santos) and
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maximum credit for accelkance of responsibility and a sentence within the applicable

guideline range. A s part of the plea agreem ent, M ovant waived her right to appeal or file a

motion under 28 U.S.C. j 2255, except to raise a claim of ineffective assistance of counsel.

At rearraignm ent, M ovant stipulated to her involvem ent in the alien smuggling

operation. 9/28/2017 Rearraign. Tr., D.E. 267, pp. 29-34. The attorney for the Governm ent

stated that M ovant's role in the conspiracy was to run a stash house where tmdocllm ented

aliens were held before kansport through checkpoints and onward into the United States.

Prior to M ovant's arrest, an tmdocumented alien/material witness told investigators that

M ovant was the caretaker and coordinator of the stash house where he was held and that

while he was there, other undocum ented aliens came and âequently conversed with

M ovant about her smuggling activities. According to the material witness, M ovant kept a

b ith names of undocumented aliens she had housed. Four otherledger at her resi ence w

undoolm ented aliens who were apprehended in an l8-wheeler at the Falfunias Border

Patrol Checkpoint identifed M ovant in a lineup as the caretaker of the stash house where

they stayed after they had crossed into the United States.

At the time agents executed a warrant for M ovant's arrejt, she had five

undocum ented aliens at her house. A search of the residence uncovered a handgun and a

ledger used to track nam es of aliens and specifk dollar am otmts. M ovant m ade a statem ent

at the tim e of her arrest admitting that she had harbored around 240 aliens in her residence

over the past 6 months and had been paid a total of $12,000. M ovant admitted under oath

during rearraignment that what the prosecutor said about her involvement in the conspiracy

was lz'ue and that she knew the people she was housing were in the United States illegally.
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The Court accepted M ovant's guilty plea after fmding that her plea was knowing and

voluntary, and that it was supported by an adequate basis in fact.

The Cotu't sentenced M ovant to 63 months' imprisonment. Judgm ent was entered

January 12, 2018. M ovant did not appeal. She tiled her current motion under 28 U.S.C. j

2255 on July 10, 2019,

II. M OVANT'S ALLEGATIONS

M ovant raisès a single ground for relief: Cotmsel was ineffective for failing to

investigate the facts of her case before she pled guilty to conspiracy to transpprt tmlawful

aliens. Unlike M ovant, her codefendant Gerald Leon Graves went to trial. However, the

Fifth Circuit later reversed Graves' conviction on two transporting cotmts after the

Government conceded that there was no evidence at trial linking Graves to those two

specific aliens. M ovant argues that her conviction incorporates the sam e aliens, and there

was no evidence that she knew they were undocumented. Thus, her conspiracy conviction

must be vacated because she is Gtact-tzally innocent'' of this crime.

111. ANALYSIS-

A. 28 U.S.C. j 2255

There are four cognizable garounds upon which a federal prisoner may m ove to

vacate, set aside, or correct his sentence: (1) constimtional issues, (2) challenges to the

distict court'sjurisdiction to impose the sentence, (3) challenges lo the length of a sentence

in excess of the statmory maximum, and (4) claims that the sentence is otherwise subject

to collateral attack. 28 U.S.C. j 2255; Unitedstates v. Placente, 81 F.3d 555, 558 (5th Cir.

1996). Etlkelief tmder 28 U.S.C. j 2255 is reserved for transgressions of constitutionalrights
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and for a nan'ow range of injtlries that could not have been raised on direct appeal and

would, if condoned, result in a complete miscarriage of justice.'' United States v. Vaughn,

955 F.2d 367, 368 (5th Cir. 1992) (per curiam). In addition, <:a collateral challenge may

not do service for an appeal.'' United States v. Frak , 456 U.S. 152, 165 (1982).

B. Statute of Lim itations

A motion made under j 2255 is subject to a one-year statute of limitations, which,

in most cases, begins to run when the judgment becomes final. 28 U.S.C. b 2255(9.1 The

Fifth Circuit and the Supreme Court have held that a judgment becomes final when the

applicable period for seeking review of a snal conviction has expired. Clay v. United

States, 537 U.S. 522, 53 1-32 (2003); Unitedstates v. Gamble, 208 F.3d 536, 536-37 (5th

Cir. 2000) (per curiam). Equitable tolling may allow for a late-filed motion, but such

exceptions to limitations are rare. Holland v. Florida, 560 U.S. 631, 649 (2010); United

States v. Riggs, 314 F.3d 796, 799 (5th Cir. 2002). The party seeking equitable tolling bears

the burden of demonskating that tolling is appropriate. United States v. Petty, 530 F.3d
y
l

361, 365 (5th Cir. 2008). To satisfy her bmden, M ovant must show that: (1) she has

1. The statute provides that the limitations peziod shall nm 9om the latest of:

(1) the date on which thejudo ent of conviction becomes final;
(2) the date on which the impediment to making a motion created by governmental
action in violation of the Constitution or laws of the United States is removed, if the
movant was prevented from filing by such governmental action;
(3) the date on which the right asserted was initially recognized by the Supreme Court,
if the right has been newly recognized by the Supreme Court and made rekoactively
applicable to cases on collateral review; or
(4) the date on which the facts supporting the claim or claims presented could have
been discovered tbrough the exercise of due diligence.

28 U.S.C. j 225549.
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diligently ptlrsued her rights, and (2) some extraordinary circumstance stood in her way.

Holland, 560 U .S. 649; Petty 530 F.3d at 365.

The Governm ent argues that M ovant's conviction became final on the last day to

file a timely notice of appeal, that is, 14 days after thejudgment was entered on the docket.

See FED. R. APP. P. 4(b). Judgment was entered January 12, 2018. Movant's èonviction

therefore became final on January 26, 2018. She did not file her j 2255 motion until July

20, 2019, nearly five m onths after the stamte of limitations expired on January 26, 2019.

M ovant, however, claim s the stam te of limitations did not begin to run until Gçthe date on

which the facts supporting the claim or claims presented could have been discovered

through the exercise of due diligence.'' See 28 U.S.C. j 2255(9(4). According to M ovant,

this happened on November 20, 2018, when the Fifth Circuit issued its opinion in United

States v. Graves, 742 F. App'x 873 (5th Cir. 2018).

The Fifth Circuit's holding in Graves has no bearing on M ovant's conviction.

Graves proceeded to trial and was found guilty of conspiracy to transport tmlawful aliens

tcount 1) and three substantive cotmts of t'ransporting unlawful aliens (Cotmts 10-12). On

appeal, Graves challenged the suffkiency of the evidence supporting his substantive

convictions on Cotmts 1 1 and 12, but not the evidence suppoding his conspkacy

conviction. Graves, 742 F. App'x at 873. M ter the Governm ent conceded that there was

nothing in the trial record related to the aliens nnm ed in Counts 11 and 12, the Fifth Circuit

vacated Graves' convictions on those two cotmts. 1d at 873-74. However, the court

afGrmed Graves' convictions for conspiracy and one cotmt of transporting. Id at 874.

W hile M ovant and Graves were pm ioipants in the sam e conspiracy, M ovant was not
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charged in Cotmts 1 1 or 12. Thus, the Fifth Circuit's holding in Graves does not serve to

extend the statute of limitations under 28 U.S.C. j 2255(944), nor does it entitle Movant to

the <sacttlal innocence'' exception to the statute of limitations under Mcouiggin v. Perkins,

569 U.S. 383 (2013).

jj '>The stamte of lim itations began to toll when M ovant s conviction became fm al on

January 26, 2018. She has presented no facts suggesting that she has diligently pm sued her

rights or that some extraordinary circlzmstance prevented her 9om timely Rling her j 2255

motion. Accordingly, the Court finds M ovant's m otion is untim ely.

IV. CERTIFICATE OF M V EALABILITY

An appeal m ay not be taken to the court of appeals âom a final order in a habeas

corpus proceeding ççtmless a circuit justice or judge issues a certificate of appealability.''

28 U.S.C. j 2253(c)(1)(A). Although Movant has not yet tiled a notice of appeal, the

j 2255 Rules inskuct this Court to iEissue or deny a certitkate of appealability when it

enters a tinal order adverse to the applicant-'' Rule 11, j 2255 RULES.

A Certificate of Appealability (COA) G<may issue . . . only if the applicant has made

a substantial showing of the denial of a constimtional right'' 28 U.S.C. j 2253(c)(2). ççrl-he

COA determination tmder j 2253(c) requires an overview of the claims in the habeas

petition and a general assessm ent of their m erits.'' M ller-El v. Cockrell, 537 U.S. 322, 336

(2003). To wr ant a grant of the certitkate as to claims denied on their merits, çsltlhe

petitioner must demonstrate thatreasonable jurists would find the district court's

assessment of the constimtional claims debatable or wrong.'' Slack v. M cDaniel, 529 U .S.

473, 484 (2000). This standard requires a j 2255 movant to demonstrate that reasonable
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jurists could debate whether the motion should have been resolved differently, or that the

issues presented deserved encouragement to proceed further. United States v. Jones, 287

F.3d 325, 329 (5th Cin 2002) (relying upon Slack, 529 U.S. at 483-84). As for daims that

the district court rejects solely on procedural grounds, the movant must show that Ejurists

of reason would find it debatable whether the petition states a valid claim of the denial of

a constitutional right and that jurists of reason would find it debatable whether the district

court was correct in its procedm al ruling.'' Slack, 529 U .S. at 484.

The Court concludes that M ovant cannot establish at least one of the Slack criteria.

That is, reasonable jurists could not debate the Court's resolution of her claims, nor do

these issues deserve encouragem ent to proceed. See Jones, 287 F.3d at 329. Accordingly,

M ovant is not entitled to a COA as to her claim s.

V. CONCLUSION

For the foregoing reasons,the Govemment's Motion to Dismiss (D.E. 295) is

GRANTED, M ovant's motion under 28 U.S.C. j 2255 (D.E.287) is DENIED, and

M ovant is DENIED a Certifkate of Appealability.

ORDERED l l l q .

NELVA GON RAM OS
USRTED STATES DIS W CT AJDGE
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