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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION ENTERED
09/19/2013
IN RE: 8§
JOYCE M. BRATCHER 8§ CASE NO: 08-36225
Debtor(s) §
8§ CHAPTER 13

MEMORANDUM OPINION

Ms. Bratcher’s postpetition settlement award ispprty of the estate under section 1306
of the Bankruptcy Code. Ms. Bratcher's Motion farave to Amend Schedule C to include
$10,630.00 of the $16,063.80 settlement proceedsempt property pursuant to § 522(d)(5) is
granted. Trustee’s Motion to Modify the Plan isrgeal to provide that the remaining $5,433.80
of nonexempt settlement proceeds will be distridutethe general unsecured class of creditors.

Background

On October 1, 2008, Joyce Bratcher filed for Chap8bankruptcy. (ECF No. 1). Ms.
Bratcher’s chapter 13 plan was confirmed on DecerhBe2008. (ECF No. 25). On March 15,
2009, Ms. Bratcher suffered personal injuries icaaaccident. (ECF No. 60). On January 11,
2011, this Court issued an order authorizing Simsn&riletcher to represent Ms. Bratcher in
connection with the personal injury cause of acddsing from the March 15, 2009 car accident.
(Id). On June 14, 2013, the Court authorized theeseétht of the personal injury claim for
$51,000. (ECF No. 138). The Court ordered thiefahg distribution of the $51,000 settlement
award: $34,186.20 paid to Simmons & Fletcher, $pa@ to Baker & Associates, and the
remaining $16,063.80 paid to the Chapter 13 Trus(es.

On June 11, 2013, the Chapter 13 Trustee filed #oddo Modify the Plan to increase
the distribution to the unsecured class of creditmsed on the $16,063.80 settlement award.

(ECF No. 134). On the same day, Ms. Bratcher fdedotion for Leave to Amend Exemptions
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to include $10,630.00 of the $16,063.80 proceedsxampt property on Schedule C. (ECF No.
135). In response to Ms. Bratcher's motion, theiiér 13 Trustee filed an objection to the

proposed amended claim of exemptions based ondbeirte of estoppel. At the hearing on

July 29, 2013, the Court considered the followisgues relating to these motions: First, with
regards to the Trustee’s estoppel theory, whetherBiatcher was required to amend Schedule
B to reflect the postpetition personal injury causfeaction. Second, whether a debtor's
postpetition personal injury cause of action ispemty of the estate under section 1306 of the
Bankruptcy Code.

Trustee’s Objection to Claimed Exemption Overruled

The Chapter 13 Trustee asserts that the doctriestoppel should prevent Ms. Bratcher
from claiming any portion of the settlement procees exempt property under 8 522(d)(5).
(ECF No. 140). At the July 29 hearing, the Coudlly denied trustee’s motion to disallow the
claimed exemption and found that Ms. Bratcher dilamgage in any bad faith conduct.

Ms. Bratcher informed the trustee and all creditoirghe postpetition cause of action
when Simmons & Fletcher filed a motion to be emptbyas special counsel for the matter on
December 1, 2010. (ECF No. 57). This motion wesntgd and notice was served on the
Trustee and all creditors. (ECF No. 60). Ms. Bnatcthen filed a motion to compromise the
lawsuit on May 2, 2013. Finally, on June 11, 20M3, Bratcher filed a Motion for Leave to
Amend Exemptions, along with an amended Schedul Bflect the $16,063.80 in settlement
proceeds (which had not yet been received) andrended Schedule C to include $10,630.00
of the settlement proceeds as exempt property. (BCKE 135-136).

The Chapter 13 Trustee argued that Ms. BratcheuldhHme estopped from claiming the

exemption because of her failure to amend Debt8cbedule B (Personal Property) and
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Schedule C (Property Claimed as Exempt) in a tinme&nner. However, there is no explicit
provision in the Bankruptcy Code or Rules that mexeguMs. Bratcher to disclose postpetition
assets on these schedul®se8 CoLLIER ON BANKRUPTCY § 1306.01 (Alan N. Resnick & Henry
J. Sommer eds., 16th ed.) (“There is no requirertiettproperty coming into the estate only due
to 1306(a) be listed in the schedules; obviousthsal requirement would be unworkable, since
the debtor’s schedules would have to be amendesflaxt each paycheck or acquisition of each
property, as well as every expenditure.”). Th& Circuit made it clear in re Waldronthat
there is no duty to disclose postconfirmation ass&Ve do not hold that a debtor has a free-
standing duty to disclose the acquisition of angperty interest after the confirmation of his
plan under Chapter 13. Neither the Bankruptcy Qualethe Bankruptcy Rules mention such a
duty.” In re Waldron 536 F.3d 1239, 1246 (11th Cir. 2008).

Even if there were a duty to disclose a postpetipersonal injury cause of action, Ms.
Bratcher likely would have fulfilled such duty bilirig the following three motions, each of
which put the Trustee and all creditors on not{dg:the December 1, 2010 motion to employ
Simmons & Fletcher, P.C. as counsel for the pelsapay cause of action; (2) the May 2, 2013
motion to approve compromise of the claim in theoam of $51,000; (3) the June 11, 2013
motion to amend debtor’'s exemption schedule. Thustée’s objection to the claimed exemption

is overruled.
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Property of the Estate under Section 1306
Section 541(a) defines what is included in the progpof the bankruptcy estate. Estate
property generally consists of “all legal or eghi&ainterests of the debtor in property as of the
commencement of the case.” 11 U.S.C. § 541(a).
Sections 1306(a) and 1327(b) of the Code expanddhnition of property of the estate
in a Chapter 13 case:

Property of the estate includes, in addition tophegperty specified in section 541
of this title-

(1) all property of the kind specified in such sectthat the debtor acquires after

the commencement of the case but before the castosed, dismissed, or

converted to a case under chapter 7, 11, or 1Ri®title, whichever occurs first;

and

(2) earnings from services performed by the dehftear the commencement of

the case but before the case is closed, dismissechnverted to a case under

chapter 7, 11, or 12 of this title, whichever oacfirst.
11 U.S.C. § 1306(a).

Section 1327(b) returns some property of the estatbe debtor upon confirmation of
the plan,unless the plan provides for the property to beairetd in the estate"Except as
otherwise provided in the plan or the order conifmgrthe plan, the confirmation of a plan vests
all of the property of the estate in the debtod"W1.S.C. § 1327(b).

In this case, the confirmed plan provided that prop would vest only upon the
conclusion of the plan.

Analysis
A. Meaning of “all property. . .that the debtor acquires’

A key issue in this case is whether § 1306(a) captthe debtor’s post confirmation

settlement proceeds resulting from a car accideftere is no question that the settlement
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proceeds received from debtor’s personal injuryslaitvis “property of the kind specified in such
section [541]" and that the property was receivaftel the commencement of the case but
before the case is closed.” The question preseste@tiether the debt@cquiresproperty within
the meaning of 8 1306 when receiving a settlemenairé from a personal injury lawsuit. Under
these facts, the award is estate property.

Courts have expansively interpreted the meaningadf property... that the debtor
acquires” to include postpetition windfalls suchirdseritances and lottery winnings received by
the debtor.See, e.g.Matter of Lybrook 951 F.2d 136 (7 Cir. 1991) (postconfirmation
inheritance was part of the Chapter 13 estat8ge also In re Codk48 B.R.
273 (Bankr.W.D.Mich.1992) (debtors' postconfirmatizvinnings of $6,000,000 in Michigan
State Lottery, with annual payments of $226,000cabee property of the estate). The
acceptance of a gift has also been held to be tweascquisition.n re Leung,356 B.R. 317,
322 (Bankr.D.Mass.2006) (“To the extent that ‘acediby the debtor’ requires an affirmative
action, | find that the Debtor acquired an intet@stause he accepted delivery of the deed and
then made the affirmative step to declare a horadsie

This case is similar to a line of Chapter 13 caseslving postpetition causes of action
for violations of the stay. In each of these casies Court held that the debtor’'s postpetition
cause of action against a creditor for violating #utomatic stay is property of the Chapter 13
estate. See, e.g.Price v. United States}2 F.3d 1068, 1072 (7th Cir.1994)nited States v.
McPeck,910 F.2d 509, 513 (8th Cir.199®pehler v. lowa College Student Aid Comm'n (In re
Koehler), 204 B.R. 210, 219 (Bankr. D.Minn.1997jynn v. Internal Revenue Serv. (In re
Flynn), 169 B.R. 1007, 1016 (Bankr. S.D.Ga.1994); re Solis, 137 B.R. 121, 126

(Bankr.S.D.N.Y.1992)In re Cox 214 B.R. 635, 649 (Bankr. N.D. Ala. 1997)) re Brown159
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B.R. 1014, 1019 (Bankr. S.D. Ga. 1993) (holding thaause of action for violation of the stay
during the bankruptcy case was property of thet@sthereas a cause of action for violation of
the discharge injunction was not property of thtatesas it accrued after the case closed).
Similar to Ms. Bratcher’'s personal injury causeaetion, the debtors in these cases were the
victims of post-petition tortious conduct (unlawfidllection attempts by creditors).

This Court finds no reason to treat a postpetitt@use of action arising from an
automobile accident differently from a postpetitmause of action for violation of the automatic
stay. The case law is settled that automatic siagtion claims are property of the estate under
section 1306. Accordingly, this Court finds thas NBratcher’s settlement proceeds are property
of the estate.

B. Debtor’s Alternative Request for Bifurcating Settlement Proceeds

Debtor relies orin re Waldron 536 F.3d 1239 anbh re Sciarring 2013 WL 3465920
(Bankr.. M.D. Fla.) for the argument that the settént proceeds should be bifurcated so that the
amount attributable to property damage should [stedein the debtor and only the remaining
amount should be deemed property of the estater- (& 154 at 2-3). Ifn re Waldron 536
F.3d 1239, the T Circuit dealt with this post confirmation chapte3 property of the estate
issue under nearly identical facts. Waldron Mr. Waldron also suffered personal injuries from
an automobile collision after filing for bankruptbut before completing his chapter 13 payment
plan. (d. at 1241). The bankruptcy court approved the esagght of Mr. Waldron’s claims
against the other driver. The bankruptcy couredufaffirmed by both the district court and
appellate court) that Mr. Waldron’s post confirnoaticlaims were property of the estate under

section 1306. However, instead of determiningltteadth of the word “acquires,” thaldron
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court came to this conclusion after analyzing titerplay between 1306 and 1327, a legal issue
that is not relevant to this case.

In re WaldronandIn re Sciarrinoaddress the post confirmation vesting issue the¢s
from the interplay between 88 1306(a) and 1327(Bection 1327(b) provides|e]xcept as
otherwise provided in the plaor the order confirming the plan, the confirmatmfra plan vests
all of the property of the estate in the debtod”.S.C. § 1327(b) (emphasis added). In other
words, the vesting issue relating to how to redengg 1306(a) and 1327(b) only arises in the
event that the confirmation plan does not addressing of the property of the estate. Section
1322(b)(9) says that the confirmation plan may Yjte for the vesting of property of the estate
in the debtor upon confirmation of the plan or dtar time, in the debtor.” 8§ 1322(b)(9). The
Chapter 13 confirmation plan in this case spedifiaddresses vesting:

14. Discharge and Vesting of PropertyThe debtor(s) will be

granted a discharge in accordance with § 1328. éPtpmf the

estate shall vest in the debtors upon entry otlibeharge order.
(Case No. 08-36225, ECF No. 6 at 5).

This provision makes it clear that the propertythed estate does not vest in the debtor
until entry of the discharge. All property acquirby the debtor, including post confirmation
property, is property of the estate until entryleff discharge order. Regardless of how the Court
interprets 88 1306(a) and 1327(b), the settlemertgeds from the accident are property of the
estate.

There are three basic interpretations of the itagrpetween 88 1306(a) and 1327(b) of
the Bankruptcy Code. Under the first approach,“tlesting” at confirmation extinguishes the
estate and all property not accounted for in th#icoation plan vests in the debtoBee, e.g.,

Oliver v. Toth(In re Toth),193 B.R. 992 (Bankr.N.D.Ga.1996). The secondmégation is that
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in the absence of a confirmation plan, any propditcluding property acquired post
confirmation) not necessary for payments to thept#ral3 trustee vests in the debtor upon
confirmation of the planSee, e.g., Black v. United States Postal Sémve Heatl), 115 F.3d
521, 524 (7th Cir.1997) This Court adopted the third interpretation {1Qircuit and majority
view) that confirmation vests the property of tista¢e in the debtor at the time of confirmation,
but not for property acquired by the estate undetien 1306after confirmation:

While the case is pending, the post-petition priyper [is] added to the estate

until confirmation, the event that triggers [sen}iol327(b) and “vests” the

property of the estate in the debtor. That is,pgtaperty interests comprising the

pre-confirmation estate property are transferrethéodebtor at confirmation, and

this “vesting” is free and clear of the claims oterests of creditors provided for

by the plan, [section] 1327(b), (c). Finally, theoperty of the estate once again

accumulates property by operation of [section] 18P&intil the case is “closed,

dismissed, or converted.”
In re Rodriguez132 B.R. 671, 680 (S.D. Tex. 2010) (citingre Waldron 536 F.3d 1239, 1243
(11th Cir.2008). Debtor argues that #Maldrondecision to include the claim as property of the
estate turned on a finding that the uninsured ngitmlaim was an “entirely new property
interest.” (ECF No. 154 at 2). Based on this “nereperty interest” distinction, the debtor
requests that the Court bifurcate the settlememtgads as follows: “(i) one portion attributable
to the property depreciation suffered as a reduti® vehicle damage [which would not qualify
as a “new property interest” and therefore showtbe included in the property of the estate]
and (ii) the remaining amounts constituting thenr@operty interest’ coming into the estate and
subject to exemption pursuant to Section 522.” (BQF 154 at 3). This Court rejects the
argument that th&Valdron decision somehow compels this Court to bifurchte $ettlement
proceeds. ThéValdron Court referred to “new property interest[s]” asn]§w assets that a

debtor acquires unexpectedly after confirmationt furposes of reconciling the interplay

between 1306(a) and 1327(b): That post confirmadgsets come into the property of the estate
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under section 1306, and prepetition assets rewudsie debtor under 1327(b)n re Waldron

536 F.3d 1239, 1243 (11th Cir. 2008). There’s nestjon that the settlement proceeds are a
“new property interest” because the events givisg to the cause of action occurred after
confirmation of the plan.

Even if this Court were to ignore the vesting psoam in the plan and bifurcate the
settlement proceeds by excluding the property denpagtion on the theory that this portion is
not a “new property interest,” the outcome wouldthe same. No evidence has been shown to
suggest that any portion of the $51,000 was derfk@t property damage to debtor’s vehicle.
(ECF No. 124). In fact, in debtor's motion requegtthe court to authorize debtor to
compromise the claim, the debtor represented tiea$51,000 settlement amount was calculated
based upon debtor's medical expenses in the anw$6,779.29. There was no mention of
property damages figured into this calculation.

Nor is there any reason to hold a separate bifisrcdtearing on the settlement proceeds.
Section 522(b) allowed Ms. Bratcher to choose thenmgtions afforded by state law or the
federal exemptions listed in 8 522(d). Ms. Bratcleéected the federal exemptions under
8 522(d). (ECF No. 5 at 7). Section 522(d)(2) wHahe debtor to claim an exemption interest
of up to $3,225 in value in one motor vehicle. @h&lule C, Ms. Bratcher claimed a $0 interest
in her 2008 Toyota Avalon XL Sedan 4d. (ECF Not B)JaThe Supreme Court has held that the
“property” a debtor may claim as exempt if fedeealemptions are claimed is the debtor’s
“interest” up to a specified dollar amount in tlesets described in the categargtin the assets
themselves.Schwab v. Reilly560 U.S. 770, 130 S. Ct. 2652, 2655, 177 L. Ed224 (2010).

Therefore, the “Property Claimed As Exempt” on Stie C is the $0 “interest” that Ms.

! “Based on the amount of medical bills, specialnsml has advised the Debtor that the $51,000 seitlieis a
good offer and approximately what they are likelyeceive from a jury.” (Case No. 08-36225, ECF &y at 3).
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Bratcher listed under “Value of Claimed Exemptian”the automobile, not the automobile
itself. This distinction is important because Pmypelaimed as exempt will be excluded from
the bankruptcy estate “unless a party in interégeads” within a certain 30 day period. Fed.
Rule. Bankr. Proc. 4003(b). Und8chwal Ms. Bratcher's exemption interest is limited ket
$0 amount listed in column 3 of Schedule C. Evea portion of the $51,000 settlement was
derived from damage to the automobile, there iseagon to hold a bifurcation hearing because
any amount attributable to property damage wouldrbeerty of the estate.

For the foregoing reasons, this Court rejects d&btequest to bifurcate the settlement
award by apportioning some of the proceeds as dehlgmoperty and treating the remainder as
estate property.

Motion for Leave to Amend Exemptions Schedule Grargd

The Court grants Ms. Bratcher’'s Motion for LeaveAimend Schedule C (Exemptions)

to include $10,630.00 of the $16,063.80 proceedsxampt property pursuant to § 522(d)(5).
Trustee Motion to Modify Granted

Pursuant to 8 1329(a)(1), the Court grants thetdel's motion to modify the plan to
capture the remaining nonexempt portion of thdesatint proceeds in the amount of $5,433.80.
Therefore, the total amount distributed to the aoeed class of creditors should be adjusted to
reflect an increase of $5,433.80.

Conclusion
The Court will enter an order consistent with tiismorandum Opinion.

SIGNED September 19, 2013.

VAV N

! Marvin Isgéf
UNITED STATES BANKRUPTCY JUDGE
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