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INTHE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA ex
rel. B.K. ENGINEERS & : Civil Action No. 1:03-CV-2317
CONSTRUCTORS, INC,, :
Plaintiff : (Judge Kane)
V.
FEDERAL INSURANCE COMPANY,

Defendant

MEMORANDUM AND ORDER

THE PROCEDURAL BACKGROUND OF THISORDER ISAS FOLLOWS:

The above-captioned action was commenced by complaint filed December 18, 2003.
Defendant was served with asummons on July 1, 2004. (Doc. No. 4.) When, after more than five
months had passed without Defendant Federal Insurance Company filing an to answer the complaint,
entering an appearance, asssting in the preparaion of ajoint case management plan, or communicating
in any way with the Court regarding any negotiations or other discussons with Plaintiff regarding this
dispute, Plaintiff moved this Court to enter default against Defendant. On November 22, 2003, the
Clerk of Court entered default and the Court entered judgment on behaf of Plaintiff in the amount of
$274,537.86. (Doc. Nos. 12, 13.) On December 3, 2004, Plaintiff filed a motion seeking attorneys
fees and costs pursuant to Rules 16(f) and 54(d)(2).

Severa weeks later, Defendant’s counsdl entered its appearance.! (Doc. No. 15.) On

! It is not clear exactly when Defendant’ s outside counsel became involved in this action,
athough it gppears Defendant’ s in-house counsd maintained respongbility for the case at least until
default was entered.
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December 14, 2004, the parties submitted a stipulation to afford Defendant a period of time to contest
the entry of default judgment and to otherwise “ attempt to negotiate an amicable resolution of this
matter.” (Doc. No. 16.) By order dated December 15, 2004, the Court approved the terms of the
gipulation. (Doc. No. 17.) On January 10, 2005, Defendant filed a motion to set aside the entry of
default judgment and seeking leave to file an answer to the complaint. (Doc. No. 18.) Theregfter,
Paintiff moved to strike Defendant’ s motion to set asde the default. (Doc. No. 23.)

In summary, the following motions — each of which of which werefiled after entry of default in
this case — have been fully briefed and are ripe for disposition: (1) Plaintiff’s motion for attorneys fees
and costs (Doc. No. 14); (2) Defendant’ s motion to set aside the entry of default judgment and
requesting leave to answer the complaint (Doc. No. 18); and (3) Plaintiff’s motion to strike (Doc. No.
23). On March 11, 2005, the Court held a telephone conference with counsdl for each party to discuss
the pending motions and the current posture of the litigation.

l. Factual Background

Plantiff asserts causes of action against Defendant for breach of contract and quantum meruit
arising out of Defendant’ s dleged falure to pay Plaintiff under the terms of a payment bond provided by
Defendant, as surety, and Eichelberger Congtruction, Inc. (“ECI”), as principa on a construction
project for the Defense Digtribution Center (“DDC”) at the New Cumberland Army Depot. Plaintiff
was one of ECI’s subcontractor’s on the project. In particular, ECI performed as the generd prime
contractor on the Underground Hest Distribution Project (“Project”) for the Army Depot. (Doc. No.
18, Ex. 3, Aff. of Eichdberger, 1 2) (“Eichdberger Aff.”). ECI entered into a subcontract agreement

with Plantiff, by which Plaintiff agreed to furnish and ingdl the underground hest distribution system for
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the Project. (Eichelberger Aff., Ex. A.) Pursuant to the subcontract, ECI would make payments to
Paintiff after recaiving payment for the work from the DDC. (Id., 11.) ECI did not remit any payment
to Paintiff when DDC did not pay ECI for the services rendered. (Eichelberger Aff., 5.)

Over the course of the project, disputes arose between Plaintiff and DDC regarding the scope
and appropriateness of various services Plaintiff allegedly provided for the project. (Eicheberger Aff.,
Ex. B.) Fantiff clamed that it incurred certain expenses for additiond work that it purportedly
performed on the Project. These claimsform the basis for Flaintiff’s complaint against Defendant. It is
gpparently undisputed that DDC has not paid Plantiff for the additiona clams, and DDC may in fact
have questioned the appropriateness of the amounts Plaintiff clamed for thework. (1d.)

. Discussion

A. Defendant’s M otion to Set Aside Default

Defendant moves the Court to set aside the default judgment entered in Plaintiff’ s favor, and for
leave to file an answer to the complaint, daiming thet (1) lifting the default would not prgudice Plantiff;
(2) Defendant has meritorious defenses to Plaintiff’s daims; and (3) Defendant’ s conduct prior to the
entry of default wa “excusable as amatter of law.” (Doc. No. 19, at 1.) Plantiff generaly disputes
each of these arguments.

Rule 55(c) of the Federal Rules of Civil Procedure provides that “[f]or good cause shown the
court may set aside an entry of default and, if ajudgment by default has been entered, may likewise set
it asde in accordance with Rule 60(b).” Fed. R. Civ. P. 55(c). Rule 60(b) authorizes a court to set
asde default judgment “upon such terms as are just” for “migtake, inadvertence, surprise or excusable

neglect” or “for any other reason judtifying relief from the operation of the judgment.” Fed. R. Civ. P.
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60(b).

In consdering whether to exercise discretion in vacating a default under Rule 55(c), courts are
to consder whether vacating the default will cause prejudice to the plaintiff, whether the defendant has
proffered ameritorious defense, and the defendant’ s culpability in alowing the default to be entered.

Farnese v. Bagnasco, 687 F.2d 761, 764 (3d Cir. 1982); Fdiciano v. Rdiant Tooling Co., LTD., 691

F.2d 653, 656 (3d Cir. 1982) (holding that three factors enumerated in Farnese applicable where
default judgment has been entered).2 The Third Circuit has emphasized that it does not favor defaults
and that “in a close case doubts should be resolved in favor of setting aside the default and obtaining a
decison on the merits” Farese, 687 F.2d at 764.

In order to establish prgjudice sufficient to preclude a court from vacating a default judgment, a
plantiff must show its“ability to pursue [its] clam has been hindered since the entry of the default

judgment by loss of evidence or otherwise” Fdidano, 691 F.2d at 657; see dso Emcasco Ins. Co. V.

Sambrick, 834 F.2d 71, 74 (3d Cir. 1987) (loss of relevant evidence may establish prgudice). In this
case, the Court finds insufficient evidence to support afinding that Plaintiff will be unduly prgudiced by
Setting aside the default judgment entered in this case. Indeed, in Faintiff’s response to Defendant’s
motion to set asde the judgment, Plaintiff does not offer any substantid argument to support its clam

that it would be prgjudiced if the judgment isvacated. Ingtead, Plaintiff merely cdlamsthat to “dlow a

2 Paintiff argues at some length regarding the distinction between entry of default and
entry of default judgment, aswell as the digtinction between vacating the former and setting aside the
latter. For purposes of this opinion, the digtinctions are not rlevant. Plaintiff concedes that the three-
part test for setting aside a default is equaly gpplicable to consideration of whether to vacate a default
judgment. See Felidano, 691 F.2d at 656.
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defendant with such unclean hands to st aside a default judgment under the equitable principles of Rule
60(b) would have the effect of awarding FIC a second, unwarranted bite at the apple.” (Doc. No. 24,
a 13-14.) Thisassationisirrdevant to the question of whether Plaintiff faces prgudice if the default
judgment is vacated. The Court does not find that Defendant delayed unreasonably in moving the
Court to vacate the default, and thereis no indication that Plaintiff’ s ability to litigate this action has been
compromised.® Finaly, the Court notes that Defendant is a member of the Chubb Group of Insurance
Companies, and the Court therefore does not find cause for concern over Plaintiff’s ability to collect
upon ajudgment in the event Plaintiff prevails on the merits of this case.

With respect to the second consideration, the Court finds that Defendant has proffered
meritorious defenses to Plaintiff’sclams. A meritorious defense is one which, if proven at trid, will bar
plantiff’s recovery. Emcasco, 834 F.2d at 74. The defendant is not required to prove that the defense
proffered will necessarily preval a trid, but is merdly required to show that it has a defense to the
action which as merit onitsface. 1d.

Defendant contends that the payment bond it issued in this case is governed by the Miller Act,
40 U.S.C. 8§ 3131 et seg. The Miller Act requires damantsto file dl payment bond clams within “one
year after the day on which the last of the labor was performed or material was supplied.” 40 U.SC. 8§

3133(b)(4). Defendant has pointed the Court to cases holding that the failure to bring an action against

3 In making this finding, however, the Court does not in any way suggest thet it does not
find Defendant to have been dilatory in dlowing the default to occur in the first instance. As discussed
below, the Court does find that Defendant was, & a minimum, negligent in itsfallure to participate at dl
in pretrial proceedings, and that this negligence has contributed substantialy to the current posture of
this action.
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asurety within the one-year limitations period exempts the surety from liability. See United States. ex

rd. Flynn's Camden Elec. Supply Co. v. Home Indem. Ins. Co., 246 F. Supp. 27, 30 (E.D. Pa. 1965)

(ating United States ex rel. Use of Sodav. Montgomery, 253 F.2d 509 (3d Cir. 1953)). Defendant

has further argued that the mgority of courts have held that “remedia or corrective work or materias,
or ingpection of work aready completed, falls outside the meaning of ‘labor’ or ‘materias under

Section 270b(b)."* United States ex rel. Interstate Mech. Contractors, Inc. v. Int'l Fiddity Ins. Co.,

200 F.3d 456, 460 (6th Cir. 2000); see aso United States ex rel. Billows Elec. Supply Co. v. EJT.

Congtr. Co., Inc., 517 F. Supp. 1178, 1181 (E.D. Pa. 1981), &f'd, 688 F.2d 827 (3d Cir. 1982),

cert. denied, 459 U.S. 856 (1982). Accordingly, Defendant argues that Plaintiff’s dleged performance
of “additionad work” does not toll the Miller Act’s one-year statute of limitations and it should be
exempt Defendant from liability for Plaintiff’s clams under the payment bond. Additiondly, Defendant
camsthat it is entitled to assert any defenses avallable to its principa, and further contends thet the
need for an accounting congtitutes a meritorious defense for the purposes of vacating a default

judgment. NuMed Rehabilitation, Inc. v. TNS Nursing Homes of Pa,, 187 F.R.D. 222, 224 (E.D. Pa.

1999). On the basis of this proffer, the Court finds that Defendant has adequately demonstrated the
exigtence of meritorious defenses to the action.

Findly, the Court must evaluate Defendant’ s own culpability in dlowing the default judgment to
be entered in thiscase. Courts have held that only willful or “flagrant bad faith” conduct is sufficient to

preclude setting aside a default judgment. Emcasco, 834 F.2d at 75 (citations omitted) (holding that

4 The Miller Act was formerly codified at 40 U.S.C. § 270a et seq. and was recodified
as40 U.S.C. § 3131 et seq. in 2002.
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defendant’ s inexcusable neglect and delinquency did not condtitute “flagrant bad faith” necessary to
deny setting aside default). Defendant asserts that its conduct in this case was neither willful nor in
flagrant bad faith.

In support of this pogtion, Defendant notes thet it took initiative to advise Plaintiff’ sinitiad
counsd, Powell Trachtman Logan Carrle & Bowman LLP (“Powell Trachtman™), regarding an
“obvious conflict of interes” posed by the firm’s representation of Plaintiff, aswell as its defense that
the Miller Act’s gatute of limitations barred Plaintiff’sclams. (Doc. No. 18, Ex. 2, Aff. of Ellen M.
Cavdlaro, 1 6) (“Cavdlaro Aff.”). According to Ellen Cavdlaro, Defendant’ s in-house counsel, Powell
Trachtman informed Defendant “that it need not file any response to the Complaint.” (Id., 110.) Aside
from attorney Cavallaro’s representation, Defendant has provided no documentation to support its
clam that Plaintiff’s counsd agreed to an open-ended extension of time to answer or otherwise respond
to the complaint in thiscase. Plaintiff’s subdtitute counsdl, Susan M. Zeamer of Smigedl, Anderson &
Sacks, has submitted an affidavit in which she attests that she was not advised of an dleged extenson
to answer the complaint until Defendant’ s current outside counsel entered its appearance in December
2004. (Doc. No. 24, Ex. A, Aff. of Susan M. Zeamer, 1 10, 11) (*Zeamer Aff.”). Attorney Zeamer
found no documentation regarding the adleged extenson, and attests that attorney Kelly Decker of
Powell Trachtman “unequivocaly denied that an extension had been offered, requested, or granted.”
(Id., 1112, 13-14.) Moreover, attorney Decker alegedly informed attorney Zeamer that had Powell
Trachtman agreed to an extension, its terms would have been memoridized inwriting. (1d., 1 15.)
Findly, attorney Zeamer attested that Defendant at no time sought to renew or confirm the purported

extengon with Plantiff’s substitute counsdl. (1d., 116.) According to attorney Cavdlaro, Faintiff’'s
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counsdl never advised her that it would request entry of default judgment, and that she learned about
such action only after Plaintiff filed its motion. (Cavalaro Aff., §20-21.)

Although the parties clearly disagree about the procedurd history of this case, and about what
agreements may or may not have been entered into regarding Defendant’ s obligation to answer or
otherwise respond to the complaint and participate even minimaly in the pretrid litigation, the Court
cannot find that Defendant’ s conduct was willful or in flagrant bad faith. Defendant clearly was
negligent in falling to memoridize its purported agreements with Plantiff’ s counsd, and in seemingly
disregarding its obligation to, a minimum, notice its gppearance in the litigation. The Court finds that by
failing to comply with the most basic obligations of civil procedure (including, without limitation, to
participate in preparing ajoint case management plan), or to document aleged agreements to suspend
or disregard such obligations, Defendant has contributed substantially — and unnecessarily —to the
current posture of this case. Neverthdess, the Court does not conclude that Defendant’ s inattention to
this matter condtitutes the sort of willful or flagrant conduct necessary to preclude vacation of the default
judgment.

For the foregoing reasons, the Court will grant Defendant’ s motion to set aside the default
judgment and will grant Defendant leave to answer the complaint. Accordingly, Plantiff’s motion to
grike (Doc. No. 23) will be denied as moot.

B. Plaintiff’s M otion for Attorneys Feesand Costs

Paintiff has moved the Court to sanction Defendant with fees and costs pursuant to Rules 16(f)
and 54(d)(2) of the Federd Rules of Civil Procedure for “frivoloudy requiring this litigation to be

brought and then failing to defend, including its failure to adhere to this Court’ s Order setting the
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scheduling conference and setting a due date for the Joint Case Management Plan[.]” (Doc. No. 21, at
4.) Defendant objects to this request, contending that it has committed no act or omission sufficient to

justify sanctions, and further aleging that it is Plaintiff that has violated Loca Rule 16.3 and caused

unnecessary dday in thislitigation.
Rule 16(f) provides as follows:

If aparty or party’ s attorney fails to obey a scheduling or pretria
order, or if no gppearance is made on behdf of aparty a a
scheduling or pretriad conference, or if aparty or party’s attorney
is substantidly unprepared to participate in the conference, or if
aparty or paty’s atorney falsto participate in good fath, the
judge, upon motion or the judge s own initiative, may make such
orders with regard thereto as are just, and among others any of

the orders provided in Rule 37(b)(2)(B), (C), D). Inlieuof orin
addition to any other sanction, the judge shdl require the party

or the attorney representing the party or both to pay the reasonable
expenses incurred because of any noncompliance with thisrule,
including attorney’ s fees, unless the judge finds that the
noncompliance was substantialy justified or that other circumstances
make an award of expenses unjust.

Fed. R. Civ. P. 16(f). Attorneys feesimposed as a sanction under Rule 16(f) are “limited to those fees

incurred as aresult of the Rule vidlation.” Chambersv. NASCO, Inc., 501 U.S. 32, 43 n.8 (1991).

Where acourt finds that Rule 16(f) has been violated, the court “must award fees” 1d.
Notwithgtanding the dilatoriness Plaintiff’ sinitia counsd exhibited with respect to this case prior
to withdrawing in the fal of 2004, the Court concludes that Defendant unreasonably failed to take any
action with respect to its obligation to assst in the preparation of ajoint case management plan.
Defendant’ s in-house counsdl, Ellen Caravalo, complains that no one contacted her about preparing a

case management plan. (Cavdlaro Aff., 118.) However, it appears undisputed that attorney
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Caravdlo was aware of an impending joint case management deadline and scheduling conference as
early as November 2, 2004, as she concurred in Plaintiff’ s request to extend these deadlines. (Doc.
No. 7; Caravdlo Aff., 114.) Itisdifficult to understand how attorney Caravalo can reasonably
complain that she was entirdy unaware of Defendant’ s obligations to participate in preparing a case
management plan when she concurred in seeking an extension of deadlines associated with this
obligation and was provided a copy of Plaintiff’s motion for acontinuance. Furthermore, atorney
Caravdlo recaived Plantiff’ s proposed case management plan (which Plaintiff prepared without
Defendant’ s assstance) on November 17, 2004. (Caravallo Aff., §17.) Nothing in atorney
Caravdlo' s affidavit suggests that she took any action whatsoever after receiving this document.
Instead, attorney Caravalo complains that she was not contacted regarding various pretrid obligations:
26. No one ever contacted me to discuss a proposed discovery plan for this case.
27. No one ever contacted meto discuss any initia disclosures for discovery for this case.
28. No one ever contacted me to request that Federa file any response to the complaint.
29. No one ever indicated that B.K. Engineers would try to enter a default judgment against
Federal.
(Id., 1126-29.) Attorney Caravalo’s contention that she was never contacted regarding these matters
is contradicted by attorney Zeamer’ s testimony that she attempted to cdl attorney Caravalo
subsequent to filing the motion to continue the case management deadlines, but that her cals were

neither received nor returned.®> (Zeamer Aff., 15.) On the basis of these conflicting representations,

5 Defendant seeksto discredit attorney Zeamer’s sworn declaration regarding her efforts
to contact Caravallo by complaining that Plaintiff has not produced any tel ephone records to

10
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together with the uncontroverted fact that attorney Caravalo was made aware of the case management
deadlines and the parties joint obligationsin connection therewith, the Court finds that Defendant’s
falure to participate to be serioudy negligent and grounds for sanctions under Rule 16(f). To the extent
Paintiff seeks additiona costs pursuant to Rule 54(d)(2), the Court finds that request unwarranted and

it issummarily denied. An gppropriate order follows this opinion.

demondtrate that the calls were, in fact, made. The Court does not credit this argument.

11
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AND NOW, this 13th day of June 2005, for the reasons set forth in the within memorandum,

IT ISHEREBY ORDERED THAT:

1.

Defendant’s Motion to Set Aside Default Judgment and for Leave to File an Answer to
the Complaint (Doc. No. 18) isGRANTED.

Paintiff’s Motion to Strike (Doc. No. 23) isDENIED.

Plaintiff’s First Motion for Attorneys Fees and Costs Pursuant to Rules 16(f) and
54(d)(2) (Doc. No. 14) isGRANTED in part. The Court finds that Defendant’s
falure to participate in the preparation of ajoint case management plan as ordered by
this Court on October 7, 2004 and on November 3, 2004 to be sanctionable pursuant
to Rule 16(f) of the Federal Rules of Civil Procedure. Within twenty days from the
date of this Order, Plantiff shdl file with the Court and serve upon Defendant an
affidavit of the cogts (including atorneys fees) incurred in the preparation of its
proposed case management plan filed with the Court on November 17, 2004.
Thereafter, Defendant shdl file any objections to such costs within ten days from the
date on which such cogs arefiled. After the Court has reviewed Plantiff’s affidavit of
costs and Defendant’ s objections (if any) thereto, the Court will direct Defendant to
pay Plantiff such sanctions as the Court finds gppropriate. To the extent Plaintiff seeks
costs under Rule 54(d)(2), that request is DENIED.

S Yvette Kane
Y vette Kane
United States Didtrict Judge
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