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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

e e e e X
UNITED STATES OF AMERICA, :

TO BE FILED UNDER SEAL

-against-

MEMORANDUM & ORDER

CLARE BRONFMAN,
18-CR-204-3 (NGG) (VMS)
Defendant.

____________________ - , X

NICHOLAS G. GARAUFIS, United States District Judge.

Before the court are the Government privilege review team’s (the “PRT’s™) objections to
Magistrate Judge Vera M. Scanlon’s orders regarding whether certain documents seized from
Clare Bronfman’s email account are subject to either the attorney-client or work-product
privileges (the “Privilege Orders™) (Apr. 4, 2019 Order (Dkts. 502, 542); Apr. 6, 2019 Order
(Dkts. 505, 543); Apr. 8, 2019 Order (Dkts. 507, 544)). (Gov’t Apr. 18, 2019 Objs. (“Objs.”)
(Dkt. 552).) The PRT objects to two of Judge Scanlon’s findings: (1) that Nxivm is not defunct
and may assert attorney-client and work-product privileges (see Apr. 4, 2019 Order at 3), and (2)
that certain emails involving or regarding Park Dietz (the “Dietz Documents™), a psychologist
hired by Nxivm’s counsel, are protected by Nxivm’s work-product privilege (see id. at 4-8).
(Objs. at 6.)

Despite the PRT’s objections, this court AFFIRMS the Privilege Orders for the following
reasons.

I. BACKGROUND!
The disputed documents were seized from Bronfman’s email account pursuant to a court-

authorized search warrant. (See Objs. at 3.) In a February 21, 2019 letter, Bronfman submitted

! Fhe court presumes familiarity with the record in this case and only discusses the aspects of the case relevant to the
instant motion.
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the district court is left with the definite and firm conviction that a mistake has been committed.”

Thai Lao Lignite (That.) Co. v. Gov’t of the Lao People’s Democratic Republic, 924 F. Supp. 2d

508, 512 (S.D.N.Y. 2013) (alterations adopted) {citations and quotation marks omitted)
(discussing the civil analogue to Rule 59(a)). “This standard is ‘highly deferential,” ‘imposes a

heavy burden on the objecting party,” and ‘only permits reversal where the magistrate judge

abused his discretion.”” Milan v. Sprint Corp., No, 16-CV-4451 (DRH) (SI1.), 2018 WL

1665690, at *2 (E.D.N.Y. Apr. 6, 2018) (quoting Mitchell v. Century 21 Rustic Realty, 233 F.

Supp. 2d 418, 430 (E.D.N.Y. 2002)) (discussing the civil analogue to Rule 59(a)).
1III.  DISCUSSION
A. Whether Nxivin May Assert Privileges

1. Legal Standard

“The weight of authofity{] holds that a dissolved or defunct corporation retains no

privilege.” S.E.C. v. Carrillo Huettel L.IP, No. 13-CV-1735 (GBD (JCF), 2015 WL 1610282, at

*2 (S.DNY. Apr. 8, 2015). In deciding whether Nxivm is defunct, the court looks to “practical

business realities rather than technical legal status.” See Official Committee of Administrative

Claimants ex rel. LTV Steel Co., Inc. v. Moran, 802 F. Supp. 2d 947, 949 (N.D. IIL. 2011). “[A]

company does not immediately ‘die’ simply because it ceases its normal business operations.”

Id. (citing Commodity Futures Trading Comm’n v. Weintraub, 471 U.S, 343, 351-52 (1985)).

Similarly, a dissolved corporation may assert privilege during its windup process, Id. (citing

Reilly v. Greenwald & Hoffman, LLLP, 127 Cal. Rptr. 3d 317, 324 (Cal. App. Dep’t Super. Ct.

2011)). “If a corporation lost its privilege as soon as it ceased normal business operations, it

would likely be deterred from communicating frankly with its attorneys during the windup
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process, because any disclosures made would no longer be protected.” Id.; see Swidler & Berlin

v. United States, 524 1J.S. 399, 403 (1998)).

2. Discussion
The PRT is correct that Bronfman, as the party claiming a privilege, had the burden of
showing that Nxivm is not defunct and may retain privileges. (See Objs. at 8-11.) See United

States v. Mejia, 655 F.3d 126, 132 (2d Cir. 2011) (*“The party asserting the privilege . . . bears

the burden of establishing its essential elements.” (citation omitted)). Nevertheless, Judge
Scanlon’s ultimate conclusion was correct because—regardless of whether Bronfiman had done
so at the time of the Privilege Orders—Bronfman has now met her burden.

Bronfman has shown that Nxivm has an existing executive board that governs its affairs
and that, since July 2018, Nxivm has held several board calls with a quorum of its board
members to address “operational aspects of the corporation’s business, such as approval for use,
retention and payment for accounting services, as well as authorization to process and pay for
other corporation expenses,” and to delegate to Sullivan the power to assert privileges. (Sullivan
Decl. § 6-9.) As the PRT notes, several Nxivm board members have pleaded guilty in this case,
and its president has indicated that she does not intend to participate in Nxivm going forward
(Objs. at 8-9); however, these board members have not resigned, and the court is not aware of
any provision of law that results in the automatic removal of a board member upon entering a
guilty plea to a felony (see Sullivan Decl. §7.) Additionally, Nxivm has been responding to
grand jury subpoenas, paying normal operating costs, maintaining files and storage facilities, and
filing tax returns. (Sullivan Decl. 9 11-12; Sullivan Resp. at 5.) As Judge Scanlon noted, a
statement on Nxivm’s website indicating that it is “suspending all [] enrollment, curriculum, and

events until further notice,” likely due to this case, does not mean that Nxivm 1s defunct. {(Apr.
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4,2019 Order at 2-3.) At most, that shows that Nxivin has ceased normal business operations
and may still assert privileges.* See Moran, 802 F. Supp. 2d at 949 (“[A] company does not
immediately ‘die’ simply because it ceases its normal business operations.”).

Sullivan has the power to assert or waive any applicable lawful privilege on behalf of
Nxivm. (Sullivan Decl. §§ 9-10.) Bronfman, a Nxivm board member (Sullivan Decl. ¢ 6), may
not unilaterally waive privilege over communications she had with Nxivm’s counsel. See In re

O.P.M. Leasing Servs., Inc., 13 B.R. 64, 68 (S.D.N.Y. 1981) (“[I]t is the corperation and not any

individual who is entitled to the attorney-client privilege with power to waive or assert it.”).
Sullivan has instructed Bronfman to assert privilege over some of these communications. (See
Sullivan Decl. 4 12.) This was proper.

B. . Whether the Dietz Documents are Privileged

1. Legal Standard

“The attorney-client privilege may cover ‘communications made to agents of an attorney

... hired to assist in the rendition of legal services.”” United States Postal Service v. Phelps

Dodge Refining Corp., 852 F. Supp. 156, 161 (E.D.N.Y. 1994) (quoting United States v.

Schwimmer, 892 I'.2d 237, 243 (2d Cir. 1989)). In United States v. Kovel, the Second Circuit

held that “the attorney-client privilege can attach to reports of third parties made at the request of

the attorney or the client where the purpose of the report was to put in usable form information

obtained from the client.” Federal Trade Comm’n v, TRW, Inc., 628 F.2d 207, 212 (D.C. Cir.

1980) (characterizing the holding in United States v. Kovel, 296 F.2d 918 (2d Cir. 1961)).

“[TThe application of the privilege in Kovel is now recognized as extending to representatives of

* The court also agrees with Judge Scanlon’s observation that it “would be troubling if the Government’s
prosecution of a comparny’s leadership as the source of a business’s difficulties could then be used to find a waiver
of the attorney-client or similar privileges.” (Objs. at 3.)
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IV.  CONCLUSION

For the foregoing reasons, the court AFFIRMS Judge Scanlon’s (Dkt. 502, 505, 507)

Privilege Orders despite the PRT’s objections (Dkt. 552).

SO ORDERED. /
/s Nicholas G. Garaufis
Dated: Brooklyn, New York NICHOLAS G. GARAUFI@
April 2§ 2019 United States District Judge
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