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BACKGROUND

A. Statenent of Facts

The facts of this case were recounted bel ow and this Court,
affording the state court’s factual determ nations the
appropriate deference, see 28 U S.C. 8§ 2254(e)(1), wll sinply
reproduce the Appellate Division's factual recitation, as set
forth inits March 5, 1999, unpublished Opinion on petitioner’s
di rect appeal fromhis conviction:

The State presented the testinony of Mchael Onens, a friend
of the victimand eyewitness to the honmi cide. Ownens stated
that on June 27, 1995, he, the victim Nathaniel Easterling,
and Shantel Johnson, a woman friend of the victim drove to
Flora Street in Elizabeth. They drove there in Easterling s
Ford Tenpo to visit relatives of Johnson.

After leaving the relatives apartnent, the three
encountered two nmen — the defendant and his friend, Aziz
Howard. Johnson and defendant began to argue. Johnson then
crossed the street. Easterling then told defendant, “[We
don’t have any problemw th you.” That notw t hstandi ng,

def endant approached to within about two feet of Easterling
and began tal king. Owens described defendant’s manner as
“really aggressive. He had like, like a lot of rage in
him”

Thereafter, Howard screaned sonet hing. Easterling again
said conciliatorily, “[We don’t have any problemw th you.”
Ownens testified defendant reacted to this by saying, “Fuck
that, can’t be com ng around here ... .” A fight broke out
bet ween Easterling and defendant. Owens could not say who
threw the first punch but thought two punches were thrown.

Then, defendant “reached down, pulled up his jacket, and
reached down for sonething.” At that point, Easterling
said, “Onh, shit,” and then turned and ran. Owens, two feet
behi nd Easterling at the tine, also turned and ran. As the

two ran, Omens heard a “loud bang.” The two nmen conti nued
their flight for about two blocks. At that point, the
victimsaid, “Mke, Mke, hide ne. | amhit.” Upon hel ping

the victimbehind a car, Onens solicited the help of a
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nei ghbor hood woman, who agreed to call the police. Owens
went to a bar where he called 911

Two Elizabeth police officers cane to the scene. At Onens’
direction, they found the victim The victimwas
unconscious. The victimdied of internal and external
henmorrhaging froma single bullet wound to the back.

Subsequently, the police interviewed Oanens at police
headquarters. The police showed hima series of

phot ographs. Oaens made a positive identification of
defendant. Later in court, he again identified defendant.
He stated there was no doubt defendant shot his friend. The
record di scl oses Onens had an opportunity to observe

def endant cl ose up for a prolonged period of tine in well-

i ghted conditions.

Russi ne Jones, a teenager who lived in the sanme building as
Johnson’s relatives, also testified. Although at the tine
of the shooting Jones told police he had not seen anyt hi ng,
alittle over a week after the hom cide Jones voluntarily
went to the police headquarters and gave a statenent. The
statenent, contrary to the one he gave the police the day of
t he shooting that he had seen nothing, corroborated sone of
what Owens represented had occurred. Jones testified he was
| ooki ng out an apartnent w ndow when Easterling, Ownens, and
Johnson drove up. After |leaving the wi ndow for a period of
time, he returned and saw def endant and Aziz Howard wal ki ng
al ong. He then saw Easterling, Omens, and Johnson | eave the
relatives’ building. Jones heard Johnson say sonething to
def endant, who responded by saying, “get out of here, don’t

cone here with that bullshit. ... Then they was just
arguing.” Jones then left to get his brother, thinking “he
was going to fight.” Just before Jones did, he saw

def endant unzip his jacket and Easterling back up two steps.
As Jones returned to the wi ndow, he heard a gunshot and

testified, “lI didn't see nobody out there.” Jones related
that he saw no weapon in Easterling’ s hand prior to the
shoot i ng.

During the course of Jones’ extensive cross-exam nation, the
prosecut or asked for a side bar conference. At that
conference, the prosecutor represented he saw “a noticeabl e
difference in the demeanor of [Jones] ever since [an

i ndi vidual] just wal ked into the courtroom” The prosecutor
t hen stated, although he knew of no specific threats made
agai nst Jones if he testified, he was concerned of possible
intimdation. The judge conducted an N.J.R E. 104 hearing
to determne the extent, if any, threats had been nade.

3
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At the hearing, Jones testified threats had been nade

agai nst himand his sister about giving testinony in the
case. He was unwilling to identify the person who nmade the
threats. He acknow edged he was “[k]ind of” afraid to
testify. He then explained he first told the police he had
seen nothing the night of the hom cide out of fear of
possi bl e threats, although he had received none at the tine.
Relying on State v. Gray, 112 N.J. Super. 412 (App. Div.
1970), certif. denied, 57 N.J. 596 (1971), the State
requested the opportunity to present evidence to explain why
Jones changed his representations to the police. The trial
court granted the application but, prior to allow ng the
jury to hear Jones’ explanation for his inconsistent reports
to the police, the court gave the jury the follow ng
[imting instructions:

Menmbers of the jury, if you hear evidence of
intimdation of M. Jones, the witness here, or there’'s
concern over his safety or nenbers of his famly, |I'm
going to give you a limting instruction as to how you
can consi der the evidence, and you can consi der that

evi dence only for a single purpose and that is M.
Jones’s believability in the areas that counsel wll
subsequently argue to you about his believability on
certain subjects.

| f you hear evidence of intimdation fromM. Jones or
menbers of his famly, you are specifically instructed
that you are not to consider that being any ...

evi dence of any consciousness of guilt by ... the

def endant, and you are not to draw any adverse

i nferences or any concl usi ons agai nst [defendant]
because, as far as [the court] knows], there will be
nothing in the evidence to tie those actions to

[ def endant ] .

So you consider it only for the limted purpose of M.
Jones’s credibility in the areas that counsel wll
argue and not hold it against [defendant] in any way or
consider it as any consciousness of guilt on his part.

During its charge, the court rem nded the jury

that reference to threats was nade in the testinony of
one of the wi tnesses, Russine Jones. [The court] gave
you an instruction on the subject during the trial, and
[the court is] now going to repeat in substance to you.
This is alimting instruction, and you may only

consi der that testinony about threats for the limted
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purpose that [the court] allows]. You can consider
this testinony only on the issue of credibility of the
testinony of M. Russine Jones. You cannot consider it
with regard to the defendant, that is you cannot
consider it as any evidence of guilt or wongdoi ng by

t he defendant, nor can you consider it as any evidence
of any consciousness of guilt on the part of the
defendant. There was no evidence to link these threats
to the defendant, and you cannot in any way for any

pur pose consider the reference to such threats as

evi dence agai nst the defendant nor could it be used
agai nst hi m ot herw se.

The jury also heard testinmony from Azi z Howard, defendant’s
not her, and Urar Garner. The latter initially gave the
police a statenent that he saw def endant shoot Easterling.
At trial, however, he recanted claimng he saw not hi ng.

Def endant’ s nother al so gave a statenent to the police that
her son told her he had shot someone, but she |ater recanted
that statenent on the witness stand. Howard testified he
saw nei t her defendant nor Garner the night of the hom cide.
Howar d, however, had given the police a statenent after the
hom cide in which he admtted being present, observing the
argunent and the fight, and seei ng defendant draw a gun.
Howard, in his pretrial statenent, acknow edged neither
Easterling nor Onens had done anything to provoke defendant,
clai m ng defendant only fired two shots in the air.

A charge conference was held on July 24, 1996. The State and
def ense counsel agreed there should be a passion/provocation
jury charge based on testinony indicating there may have
been punches thrown between the two nen just prior to the
shooting. The court requested the parties respond to its
draft of the parties’ factual versions and then try to
narrow the differences between the two versions. Defense
counsel objected, arguing it would be best for the jury to
render its own interpretation of what happened based on the
evi dence and giving the State’s version and defense version
of the facts would be i nappropriate and prejudicial.

The court then charged the jury on passion/provocation
mansl| aught er as fol |l ows:

[t]he third elenment that the state nust prove beyond a
reasonabl e doubt, if you are to find the defendant
guilty of nurder, is that the defendant did not act in
the heat of passion resulting froma reasonable
provocati on.
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Passi on provocation mansl aughter is death caused
purposely or knowingly that is commtted in the heat of
passion resulting froma reasonabl e provocati on. Now,
et me explain to you that passion provocation

mansl| aught er has four factors. VWhich distinguish it
frommurder. 1In order for you to find the defendant
guilty of nmurder the state need only disprove just one
of them beyond a reasonabl e doubt. These four factors
are as foll ows:

That there was an adequate provocation, that’s
nunber one. Nunmber two, provocation actually
i npassi oned the defendant. Nunber three, that the
defendant didn’t have a reasonable tinme to cool off
bet ween the provocati on and the act which caused death.
And, nunber four, the defendant did not actually cool
of f before commtting the act which caused deat h.

Wth regard to the issues of passion provocation
mans| aught er and self defense there are certain other
evi dence you shoul d consi der as well.

In this case you have heard testinony about an argunent
bet ween the victimand the defendant as well as about
punches bei ng thrown between them You nmay recall the
testimony of Aziz Howard, who indicated that the victim
st aggered back and nade a novenent which he thought he
m ght be going for a gun

You shoul d consider this evidence as well as all the
ot her evidence you deemrel evant and worthy of belief
in accordance with the law that | instruct you as it
relates to the charge of passion provocation.

By referring to sone of the evidence as | just have |
amnot in any way suggesting to you that this is al

t he evi dence you should consider, that this summary
shoul d override your recollection of the evidence, or
that you nust accept this summary as accurate. You
shoul d not accept anything | say about the evidence if
it does not agree with your recollection and
understanding. And | rem nd you again that you al one
are the judges of the facts and of the weight and
credibility of the evidence.

To go back one step. | was talking to you about
passi on provocati on mansl aughter and indicating that
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passi on provocati on mansl aughter has four factors,
whi ch di stinguish it from nurder.

In order for you to find the defendant guilty of nurder
[the] state need disprove only one of these factors
beyond a reasonabl e doubt.

Now, therefore, first, you nust determ ne whether the
provocati on was adequate. Wether the provocation is
adequate essentially anmounts to this: It essentially
anmounts to whether |loss of self control is a reasonable
reaction to the circunmstances. The provocation nust be
sufficient to arouse passions of an ordinary person
beyond the power of his control. Wrds which are a
mere insult do not constitute adequate provocation.
When, however, the words and surroundi ng circunstances
convey a significant threat, even when it does not put
defendant’s |ife at risk, they may provi de adequate
provocation. On the other hand, threat with a knife or
significant physical confrontation m ght be considered
adequat e provocati on.

So first you nust determ ne whether the provocation was
adequat e.

Second, you nust determ ne whet her the defendant
actually was inpassioned, that is, whether he actually
| ost his self control

Third, you nust deternm ne whether the defendant had a
reasonable time to cool off; in other words, whether
the tinme between the provoki ng event and act which
caused death was inadequate for the return of a
reasonabl e person’s self control

Fourth, you nust determ ne whether the defendant did
not cool off before conmtting the acts which caused
death[], that is whether . . . he was still

i npassi oned.

Now, if you find that the state has di sproved beyond a
reasonabl e doubt that there was adequate provocati on,
or that the provocation actually inpassioned the
defendant, or that the defendant didn’'t have a
reasonable time to cool off, or that the defendant did
not actually cool off, and in addition to disproving
one of those factors you determ ne that the state has
proved beyond a reasonabl e doubt that the defendant
pur posely or know ngly caused the death of Nathani el
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Easterling or serious bodily injury resulting in death
of Nat hani el Easterling, you must find the defendant
guilty of nurder.

|f, on the other hand, you determ ne that the state has
not di sproved at | east one of the four factors of
passi on provocati on mansl aughter beyond a reasonabl e
doubt, but that the state has proved beyond a
reasonabl e doubt that the defendant purposely or

knowi ngly caused death or serious bodily injury
resulting in death, then you nust find himguilty of
passi on provocati on nmansl aughter.

| f, however, the state has failed to prove beyond a
reasonabl e doubt that the defendant acted purposely or
knowi ngly, or that the defendant’s conduct actually
caused death or serious bodily injury resulting in
deat h, you must acquit the defendant of nurder and
passi on provocation nurder.

After deliberation, the jury returned the verdict that |ed
to the judgnment of conviction under appeal.

(R4, March 5, 1999 Appellate Division Opinion on direct appeal,

at pages 3-11).1

! The state court record submtted by respondents’ counsel,
relevant to this matter, is designated by reference to the
Respondents’ Exhibits (“R’), as foll ows:

R1 Petitioner’s brief and appendi x on direct appeal,
dated March 31, 1998

R2 Petitioner’s pro se supplenmental brief on direct
appeal, date received June 15, 1998

R3 State’s responding brief and appendi x on direct
appeal

R4 Qpi ni on, Superior Court of New Jersey, Appellate
Di vision, dated March 5, 1999

R5 Petition for certification with appendi x, dated
April 1, 1999

R6 State’s letter inlieu of a formal brief in
opposition to petition for certification

R7 Order, Suprene Court of New Jersey, denying
certification, dated July 8, 1999

R8 Petition for post-conviction relief (“PCR"), filed
March 27, 2000

RO Petitioner’s brief and appendi x on appeal from
denial of state PCR petition, dated May 12, 2006

R10 State’s letter brief in opposition

8
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B. Procedural History

Petitioner, Lamar Bacon (“Bacon”), also known as “Kenny”
Bacon, was indicted by a Union County G and Jury on January 24,
1996, on the follow ng charges: (Count One) Murder, contrary to
N.J.S. A 2C 11-3a(l1l); (Count Two) Possession of a weapon for an
unl awf ul purpose, contrary to N.J.S. A 2C. 39-4a; and(Count Three)
Unl awf ul possession of a weapon, contrary to N.J.S. A 2C: 39-5d.

Bacon was tried before a jury in July 1996, and convicted on
all counts. On Novenber 15, 1996, the Honorable Edwn R All ey,
J.S.C., who presided over the jury trial, sentenced Bacon to an

aggregate termof life in prison wwth 30 years of parole

ineligibility.

R11 Petitioner’s pro se supplenental brief, dated
January 11, 2006

R12 Qpi ni on, Superior Court of New Jersey, Appellate
Di vision, dated February 16, 2006, affirmng
deni al of PCR petition

R13 Petitioner’'s letter-petition for certification
wi th appendi x, dated February 28, 2006

R14 State’s letter inlieu of a formal brief in
opposition to petition for certification on PCR
appeal

R15 Order, Suprene Court of New Jersey, denying
certification, filed April 13, 2006

R16 Trial transcript dated July 16, 1996

R17 Trial transcript dated July 17, 1996

R18 Trial transcript dated July 18, 1996

R19 Trial transcript dated July 22, 1996

R20 Trial transcript dated July 23, 1996

R21 Trial transcript dated July 24, 1996

R22 Trial transcript dated July 25, 1996

R23 Trial transcript dated July 26, 1996

R24 Sentencing transcript dated Novenber 15, 1996

R25 Transcri pt of PCR proceedi ngs dated May 14, 2004
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On April 21, 1997, Bacon filed a Notice of Appeal to the

Superior Court of New Jersey, Appellate D vision, nunc pro tunc.

Petitioner raised three issues on direct appeal: (1) trial court
erred in jury instruction on passion provocati on mansl aughter by
failing to informthe jury that battery or nutual conbat could be
adequat e provocation; (2) evidence that a witness received
threats was not adm ssi bl e because the chronol ogy of events was
such that the threats could not have affected the w tnesses’
pretrial statenent; and (3) it was reversible error for trial
court to deny petitioner’s request for a Wade hearing considering
t he suggestive procedures used to obtain out-of-court
identification. The Appellate Division affirnmed the conviction
and sentence. Bacon filed a petition for certification with the
Suprene Court of New Jersey, which was denied on July 8, 1999.
Bacon then filed a petition for post-conviction relief
(“PCR’) in state court, on or about March 27, 2000, raising
clainms of ineffective assistance of counsel and faulty jury
instructions. He filed a pro se supplenental brief alleging
additional issues for relief. A hearing was conducted on May 14,
2004, before the Honorable Stuart Peim J.S.C. The PCR court
declined to grant an evidentiary hearing. The PCR petition was
denied by Order filed on May 28, 2004. Bacon appeal ed. The
Appel l ate Division affirned denial of the PCR petition on
February 16, 2006. The Suprene Court of New Jersey denied

certification on April 13, 2006.

10
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Bacon then filed this petition for habeas relief under 28
U.S.C. § 2254, on or about COctober 11, 2006.2 Respondents
answered the petition on January 17, 2007, and provided this
Court with a copy of the relevant state court record for habeas
review. Bacon did not file any traverse or objections to the

State’ s answer.

2 Pursuant to the “prison mailbox rule,” a habeas petition
is deened filed on the date the prisoner delivers it to prison
officials for maiiling, not on the date the petition is ultimtely
filed with the court. See Houston v. Lack, 487 U S. 266, 270-71
(1988); see also Burns v. Mdrton, 134 F.3d 109, 112-13 (3d G
1998) (applying prison mailbox rule set forth in Houston, which
dealt with filing of an appeal, to a pro se prisoner’s filing of
a habeas petition). Although the Court is unable to determ ne
fromthe face of the petition the exact date that Bacon handed
his petition to prison officials for mailing, Bacon signed the
petition on Cctober 11, 2006. See Henderson v. Frank, 155 F.3d
159, 163-64 (3d GCir. 1998) (using date prisoner signed petition
as date he handed it to prison officials for purposes of
calculating tineliness of habeas petition). Accordingly, the
Court finds that October 11, 2006, rather than October 13, 2006
(the date the petition was received in the Cerk’s office), was
the date this petition was filed for purposes of calculating the
timeliness of the petition.

The Court al so notes that Bacon had filed an earlier § 2254
habeas petition, on or about July 19, 2006. See Bacon v. Ricci,
et al., Gvil No. 06-3448 (WM. Bacon withdrew his first
petition on October 6, 2006, in response to the Septenber 8, 2006
Order issued by the Honorable WlliamJ. Mrtini, U S. D J.,
pursuant to Mason v. Meyers, 208 F.3d 414 (3d Cr. 2000).

It appears fromthe record that Bacon tinely filed his
habeas petition. The State does not contend that the petition is
time-barred.

11
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1. STATEMENT OF CLAI M5

In his habeas petition, Bacon raises the foll ow ng grounds
for habeas relief:

Ground One: “The state court’s ruling on petitioner’s
i neffective assistance of counsel claimoriginating fromtrial
counsel’s failure to object to a sequential charge and verdict
sheet along with appellate counsel’s failure to raise issues on
appeal was contrary to clearly established federal |aw and was an
unr easonabl e application of federal |aw”

Ground Two: “The state court’s ruling that petitioner did
not receive ineffective assistance of counsel at trial or on
appeal where both counsel’s failed to address issues concerning
t he confusi ng/ m sl eadi ng charge and verdi ct sheet was contrary to
clearly established federal |aw and was an unreasonabl e
application of federal |aw.”

Ground Three: “The state court’s ruling on PCR that
petitioner was not prejudiced by the inproper jury charge and
verdict in which denied petitioner’s Sixth Anmendnent right to a
fair trial under the U S. Constitution was contrary to clearly
established federal |aw and was an unreasonabl e application of
federal |aw”

Ground Four: “The state court’s ruling that the trial

court’s adm ssion of evidence that a state’'s w tness recei ved

threats was error but was cured by a limting instruction was

12
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contrary to clearly established federal |aw and was an
unr easonabl e application of federal |aw”

Ground Five: *“The state court’s failure to address
petitioner’s clainms that the state prosecutor’s inproper
assertions and speculation as to why trial counsel failed to cal
alibi wtnesses deprived petitioner of appellate review and his
constitutional right to due process under the Fourteenth
Amendnent of the United States Constitution.”

Ground Six: “The state court’s ruling on PCR that trial
counsel’s failure to properly investigate and present ali bi
w tnesses did not deprive petitioner of his constitutional right
to a fair trial and effective assistance of counsel was contrary
to clearly established federal |aw and was an unreasonabl e
application of federal |aw”

Ground Seven: “The state court’s ruling denying post-
conviction relief for not having raised any substantive
constitutional issues when petitioner’s inability to present
alibi wtnesses denied himthe right to a fair trial was contrary
to clearly established federal |aw and was an unreasonabl e
application of federal |aw.”

Ground Eight: “The state court’s failure to address
petitioner’s clainms of ineffective assistance of counsel on PCR
deprived petitioner of appellate review on his claimthat trial
counsel failed to object to prejudicial testinony and that

appel l ate counsel failed to adequately protect petitioner from

13
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harmincurred was contrary to clearly established federal |aw and
was an unreasonabl e application of federal |aw”

Ground Nine: “The state court’s ruling that petitioner was
not prejudiced by ineffective assistance of counsel resulting
fromtrial counsel’s failure to object to prejudicial conments
and appellate counsel’s failure to raise issue on appeal was
contrary to clearly established federal |aw and was an
unr easonabl e application of federal |aw”

Ground Ten: “The PCR court’s failure to address cl ai ns
raised in petitioner’s pro se brief deprived petitioner of
appellate review in violation of his constitutional rights to due
process under the Fourteenth Amendnent of the United States
Constitution.”

Ground El even: “The state court’s ruling that petitioner did
not suffer constitutional deprivation resulting from PCR
counsel’s failure to submt certification of alibi wtnesses to
PCR court was contrary to clearly established federal |aw and was

an unr easonabl e application of federal |aw "3

3 Pursuant to 28 U.S.C. 8§ 2254(i), “[t]he ineffectiveness
or inconpetence of counsel during Federal or State collatera
post - convi ction proceedi ngs shall not be a ground for relief in a
proceedi ng arising under section 2254.” Therefore, because this
ground for relief rests on an assertion of ineffectiveness or
i nconpetence of petitioner’s state PCR counsel, this claimw ||
be dism ssed for failure to state a claimof a federal statutory
or constitutional deprivation.

14
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Gound Twelve:* “The state court’s ruling that the denial
of a Wade hearing in light of the overly suggestive procedures
utilized to obtain the out-of-court identification was not a
deni al of petitioner’s due process rights under the Fourteenth
Amendnent was contrary to clearly established federal |aw and was
an unreasonabl e application of federal |aw”

Ground Thirteen:® “The state court’s ruling that the jury
i nstructions on passion/ provocati on mansl aughter was not
deficient was contrary to clearly established federal |aw and was
an unreasonabl e application of federal |aw”

The State answered the petition asserting that several of
the clains asserted by petitioner, nanely, Gounds A B, C
(Grounds One, Two and Three) and portions of G ounds H and |
(Grounds Eight and Nine), are procedurally defaulted.
Al ternatively, the State contends that petitioner’s clains are
wi thout merit or do not state a cogni zable federal claim
involving a federal constitutional violation.

I11. PROCEDURAL DEFAULT ANALYSI S

The State contends that because the clains asserted by Bacon
in Gounds One, Two, Three and portions of G ounds Ei ght and Ni ne

were determ ned by the state PCR court and Appellate Division to

4 Petitioner designates this claimas Gound El even. He
has two different G ound El evens asserted in his petition

5 This claimwas designated by petitioner as “G ound
Twel ve”, but because he counted G ound Eleven twice, the claimis
sequentially nunber thirteen.

15
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be procedurally barred by New Jersey Rule 3:22-4, this Court
shoul d di sm ss these clains under the doctrine of procedural
defaul t.

A procedural default occurs when a habeas petitioner’s
federal claimis “barred fromconsideration in the state courts
by an ‘independent and adequate’ state procedural rule.” See,

e.q., Carpenter, 296 F.3d at 146; Doctor v. Walters, 96 F.3d 675,

683 (3d Cir. 1996). On habeas review of state prisoner clains, a
federal court “will presunme that there is no i ndependent and
adequate state ground for a state court decision when the
decision ‘fairly appears to rest primarily on federal law, or to
be interwoven with the federal |aw, and when the adequacy and

i ndependence of any possible state |law ground is not clear from

the face of the opinion.”” Colenman v. Thonpson, 501 U S. 722,

734-35 (1991) (quoting Mchigan v. Long, 463 U S. 1032, 1040-41

(1983)); see also Harris v. Reed, 489 U S. 255, 266 (1989)

(hol di ng that habeas clai mwas not procedurally defaulted where
state court did not clearly and expressly rely on procedural bar
as ground for rejecting the claim.® Only a “firmy established

and regularly followed state practice” is adequate to prevent

subsequent habeas review in federal court. Janes v. Kentucky,

466 U. S. 341, 348-351 (1984). See also Lee v. Kema, 534 U. S

® A state court’s reliance on a procedural bar as an
alternate holding is sufficient to trigger the “cause” and
“prejudice” test. See United States ex rel. Caruso v. Zelinsky,
689 F.2d 435, 440 (3d Cr. 1982).
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362, 376 (2002) (“Ordinarily, violation of ‘firmly established
and regularly followed state rules ... will be adequate to
foreclose review of a federal claim” (citations omtted)).
Ceneral ly speaking, “[a] state court’s refusal to address a
prisoner’s federal clains because he has not net a state
procedural requirenent is both independent and adequate.”

Cabrera v. Barbo, 175 F.3d 307, 312 (3d Cr. 1999) (citations

omtted).

Finally, if it is determned that a claimis procedurally
defaulted, a federal court may only entertain such claimon
habeas review if the petitioner shows either cause to excuse the
default and prejudice resulting fromthe default or that a
fundanmental m scarriage of justice will result should the federa

court fail to hear petitioner’s claim See, e.q., Colenman, 501

U S at 750.
The “cause” standard requires a petitioner to show that sone
objective factor external to the defense inpeded his efforts to

conply with the state procedural rule. See Col eman, 501 U. S. at

752 (citing Murray v. Carrier, 477 U S. 478, 488 (1986)). In the

absence of a Sixth Arendnent violation, the petitioner bears the
risk in federal habeas for all attorney errors made in the course
of the representation. Coleman, 501 U. S. at 754. Neither a pro
se prisoner’s ignorance of the procedural rule nor inadvertence

satisfies the cause standard. Murray at 485-87. Fai l ure of the

17



Case 2:06-cv-04910-PGS Document 12 Filed 06/03/08 Page 18 of 61 PagelD: <pagelD>

state court to “bend the rules” for a pro se litigant is not

cause. Caswell v. Ryan, 953 F.2d 853, 862 (3d Cir. 1992).

To establish “prejudice,” a petitioner nust prove “‘not
merely that the errors at ... trial created a possibility of
prejudi ce, but that they worked to his actual and substanti al
di sadvantage, infecting his entire trial with error of

constitutional dinension.”” Mirray v. Carrier, 477 U S. 478, 494

(1986) (quoting United States v. Frady, 456 U S. 152, 170

(1982)). In the context of an ineffective assistance claim the
Court of Appeals for the Third Crcuit has held that prejudice
occurs where “there is a reasonable probability that, but for
counsel's deficient performance, the result of the proceeding

woul d have been different.” Sistrunk v. Vaughn, 96 F.3d 666, 670

(3d CGr. 1996).

In the alternative, in order to establish that failure to
review an otherw se procedurally defaulted claimwll result in a
“m scarriage of justice,” a petitioner nust show that “a
constitutional violation has probably resulted in the conviction
of one who is actually innocent.” Carrier, 477 U. S. at 496.
“Thus, to establish a mscarriage of justice, the petitioner nust
prove that it is nore likely than not that no reasonabl e juror

woul d have convicted him” Wrts v. Vaughn, 228 F.3d 178, 193

(3d Gr. 2000), cert. denied, 532 U S. 980 (2001)(citing Schl up

v. Delo, 513 U'S. 298, 326 (1995)).

18
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Here, the Court finds that the clains raised in Bacon's
state PCR proceedi ngs are not procedurally barred, as asserted by
the State. It is clear fromthe state court PCR proceedi ngs that
the trial judge did not rely solely on the application of the
state procedural bar under N.J. Court R 3:22-4 when the court
denied the PCR petition. |Indeed, the PCR court discussed at
Il ength the nerits of Bacon’s clains involving the sequenti al
nature of the jury charge on hom cide and the testinony relating
to petitioner’s crimnal mlieu versus the victims status as a
col |l ege student, which were raised in the context of ineffective
assi stance of counsel clainms. The PCR court expressly determ ned
that the clains | acked nerit as well as being procedurally barred
under Rule 3:22-4. Moreover, the Appellate D vision affirnmed the
state PCR court’s decision to deny relief on the nerits and did
not rely solely on a procedural bar. Therefore, this Court finds
that the clains at issue are not procedurally defaulted and the
Court may adjudi cate those cl ains on habeas review

V. STANDARD COF REVI EW

A pro se pleading is held to |l ess stringent standards than

nore formal pleadings drafted by |awers. Estelle v. Ganble, 429

US 97, 106 (1976); Haines v. Kerner, 404 U S. 519, 520 (1972).

A pro se habeas petition and any supporting subm ssions nust be
construed liberally and wwth a nmeasure of tolerance. See Royce

v. Hahn, 151 F. 3d 116, 118 (3d G r. 1998); Lewis v. Attorney

CGeneral, 878 F.2d 714, 721-22 (3d Cir. 1989); United States V.
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Brierley, 414 F.2d 552, 555 (3d Cr. 1969), cert. denied, 399

U S 912 (1970). Because petitioner is a pro se litigant, the
Court wll accord his petition the liberal construction intended
for pro se petitioners.

Under 8§ 2254, as anended by the Anti-Terrorismand Effective
Death Penalty Act of 1996 (“AEDPA’), federal courts in habeas
matters nust give consi derabl e deference to determ nations of the
state trial and appellate courts. See 28 U S.C. § 2254(e);

Duncan v. Morton, 256 F.3d 189, 196 (3d GCr.), cert. denied, 122

S.C. 269 (2001); Dickerson v. Vaughn, 90 F.3d 87, 90 (3d Cr.

1996) (citing Parke v. Raley, 506 U. S. 20, 36 (1992)). Section

2254(d) sets the standard for granting or denying a habeas wit:

(d) An application for a wit of habeas corpus on
behal f of a person in custody pursuant to the judgnent
of a State court shall not be granted with respect to
any claimthat was adjudicated on the nerits in State
court proceedi ngs unless the adjudication of the claim -
(1) resulted in a decision that was contrary to, or
i nvol ved an unreasonabl e application of, clearly
establ i shed Federal |aw, as determ ned by the
Suprene Court of the United States; or
(2) resulted in a decision that was based on an
unr easonabl e determ nation of the facts in |ight
of the evidence presented in the State court
pr oceedi ng.

28 U.S.C. § 2254(d).

In Wllians v. Taylor, 529 U S. 362 (2000), the Suprene

Court explained that subsection (d)(1) involves tw clauses or
condi tions, one of which nust be satisfied before a wit may
issue. The first clause, or condition, is referred to as the

“contrary to” clause. The second condition is the “unreasonabl e
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application” clause. WIllians, 529 U S. at 412-13. 1In the
“contrary to” clause, “a federal court may grant the wit if the
state arrives at a conclusion opposite to that reached by [the
Suprene] Court on a question of law or if the state court decides
a case differently than [the Suprene] Court has on a set of
materially indistinguishable facts.” [1d. Under the

“unr easonabl e application” clause, a federal court may grant the
wit if “the state court identifies the correct governing | egal
principle from|[the Suprene] Court’s decisions but unreasonably
applies that principle to the facts of [the petitioner’s] case.”
Id. at 413. Habeas relief may not be granted under the
“unreasonabl e application” condition unless a state court’s
application of clearly established federal |aw was objectively
unreasonabl e; an incorrect application of federal |aw alone is
not sufficient to warrant habeas relief. 1d. at 411. See also

Werts, 228 F.3d at 197; Matteo v. Superintendent, SCI Al bion, 171

F.3d 877, 891 (3d Cr. 1999), cert. denied sub nom Matteo v.

Brennan, 528 U.S. 824 (1999).

Consonant with Wllians, the Third Crcuit has held that 8§
2254(d) (1) requires a federal habeas court to make a two step
inquiry of the petitioner’s clainms. First, the court nust
exam ne the clains under the “contrary to” provision, identify
the applicable Suprene Court precedent and determ ne whether it
resol ves petitioner’s clainms. See Werts, 228 F.3d at 196-97;

Matteo, 171 F.3d at 888-891. If the federal court determ nes
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that the state court’s decision was not “contrary to” applicable
Suprene Court precedent, then the court takes the second step of
t he anal ysis under 8 2254(d)(1), which is whether the state court
unreasonably applied the Suprenme Court precedent in reaching its
decision. Wrts, 228 F.3d at 197.

This second step requires nore than a di sagreenent with the
state court’s ruling because the Suprenme Court would have reached
a different result. [1d. AEDPA prohibits such de novo review.

Rat her, the federal habeas court nust determ ne whether the state
court’s application of the Suprenme Court precedent was

obj ectively unreasonable. 1d. 1In short, the federal court nust
deci de whether the state court’s application of federal |aw, when
eval uated objectively and on the nmerits, resulted in an outcone

t hat cannot reasonably be justified under existing Suprene Court

precedent. 1d.; see also Jacobs v. Horn, 395 F.3d 92, 100 (3d

Cr. 2005).
Even a sunmmary adj udi cation by the state court on the nerits

of aclaimis entitled to 8§ 2254(d) deference. Chadw ck v.

Janecka, 312 F.3d 597, 605-06 (3d Cr. 2002), cert. denied, 538

U.S. 1000 (2003)(citing Weks v. Angelone, 528 U S. 225, 237

(2000)). Wth respect to clainms presented to, but unadjudi cated
by, the state courts, however, a federal court nmay exercise pre-

AEDPA i ndependent judgnent. See Haneen v. State of Del aware, 212

F.3d 226, 248 (3d Gr. 2000), cert. denied, 532 U S. 924 (2001);

Purnell v. Hendricks, 2000 W. 1523144, *6 n.4 (D.N. J. 2000). See
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al so Schoenberger v. Russell, 290 F.3d 831, 842 (6th Gr. 2002)

(Moore, J., concurring) (and cases discussed therein).

Finally, federal courts are required to apply a “presunption
of correctness to factual determ nations nmade by the state
court.” 1d.; see also 28 U S.C. 8§ 2254(e)(1). The Third Crcuit
has ruled that this presunption of correctness based upon state
court factual findings can only be overcone by clear and

convi nci ng evidence. See Duncan, 256 F.3d at 196 (citing 28

US C 8§ 2254(e)(1)). Consequently, a habeas petitioner *nust
clear a high hurdle before a federal court will set aside any of

the state court’s factual findings.” Mastracchio v. Vose, 274

F.3d 590, 597-98 (1st G r. 2001).
V. ANALYSI S
The Court will exam ne each of petitioner’s clains on the
merits, pursuant to the standard of review as recited above.

A. Jury Charge and Verdi ct Sheet d ains

In Gound One, Two and Three of his petition,’” Bacon all eges
that the sequential jury charge and verdict sheet on hom cide and
passi on/ provocati on mansl aughter were prejudicial and materially

contributed to his nmurder conviction, and that the jury charge

" Ground One of the petition asserts error on the part of
the PCR court in ruling inconsistently that the claimas to the
sequential jury charge should have been rai sed on direct appeal
and that appell ate counsel should not have been burdened in
raising clainms of ineffective assistance of counsel on direct
appeal. Gound Two basically asserts ineffective assistance of
counsel in failing to object to the sequential jury charge.
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and verdict sheet were confusing and m sl eadi ng because the
jurors were forced to consider each charge separately fromthe
mur der charge, including the passion/provocation mansl aughter
charge. He further argues that trial counsel was ineffective for
failing to object to the sequential jury charge and verdi ct
sheet, and that appellate counsel was ineffective for failing to
raise this claimon direct appeal. Bacon also clains that the
PCR court erred in not granting an evidentiary hearing and in
finding that petitioner was not prejudiced by trial counsel’s
failure to object to the allegedly inproper charge.

Petitioner did not raise this claiminvolving the jury
charges until his state PCR proceedings. Wile the PCR court
found that the claimwas procedurally barred because it should
have been raised on direct appeal, the court al so determ ned that
the claimhad no nerit. The PCR court rul ed:

A review of the jury charge and the verdict sheet indicate

that this was not a sequential charge. The judge clearly

instructed the jury to consider the nurder and passion
provocati on mansl aughter together. Mreover, Judge Alley
specifically and consistently included the | ack of
provocation as one of the elenents of first-degree nurder.

The jury was repeatedly instructed that to find the

defendant guilty of murder the State had to di sprove, beyond

a reasonabl e doubt, one of the el enents of adequate

provocation. In order to enphasize the inportance of

considering the nurder and passion provocati on mansl aughter
toget her, the verdict sheet contained both nurder and
passi on provocation under the sanme heading, No. 1., wthout
any subheadi ngs, and the jury was instructed to consider

them together, but to answer guilty or not guilty only on
one.
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Thus, the defendant’s argunents are not factually supported
and the cases cited by defendant for the proposition that a
sequential charge is invalid are inapposite.

In addition, while the defendant quotes certain portions and
words of the charge out of context, the case lawis settled
that “portions of a charge alleged to be erroneous cannot be
dealt with in isolation, but the charge should be exam ned
as a whole to determne its overall effect.” State v.
Cortland (phonetic), 149 N. J. 456, 473 (1997).

Reading the charge in its totality indicates that the jury
charge was neither m sl eadi ng nor confusing.

Finally, the defendant’s other clains related to the charge
are al so unsound. There is nothing inproper about
instructing a jury to consider the | esser included offenses
after murder and passion provocation. |In fact, that’s why
they are | esser included.

The charge on sel f-defense was not confusing. Moreover, in
i nstructions on self-defense, the court instructed the jury

to consider the applicability of self defense for each form
of hom ci de.

The claimthat the jury was m sled or confused is
specul ati ve and unfounded. The claimthat “there is no
evidence that the jurors considered all the relevant factors
concerni ng passion provocation” — defendant’s brief at 3 —
has no factual or |egal support or validity.
(R25, PCR Transcript dated May 14, 2004, at 76:16-78:25). The
Appel late Division affirned the PCR court, stating that “[a]fter
carefully considering the record and briefs, we are satisfied
that all of the defense argunents are without sufficient nerit to
warrant discussion in a witten opinion, R 2:11-3(e)(2), and we
affirmsubstantially for the reasons expressed by Judge Stuart

Peimin his particularly thorough oral opinion of May 14, 2004.~

(R12, Appellate Division Opinion dated February 16, 1006, at 4).
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Cenerally, a jury instruction that is inconsistent with
state |l aw does not nerit federal habeas relief. Were a federa
habeas petitioner challenges jury instructions given in a state
crim nal proceeding,

[t]he only question for us is “whether the ailing
instruction by itself so infected the entire trial that
the resulting conviction violates due process.” It is
wel | established that the instruction “nmay not be
judged in artificial isolation,” but nust be considered
in the context of the instructions as a whole and the
trial record. |In addition, in review ng an anbi guous
instruction ..., we inquire “whether there is a
reasonabl e |ikelihood that the jury has applied the
chal l enged instruction in a way” that violates the
Constitution. And we also bear in mnd our previous
adnonition that we “have defined the category of
infractions that violate ‘fundanental fairness’ very
narrow y.” “Beyond the specific guarantees enunerated
inthe Bill of Rights, the Due Process C ause has
[imted operation.”

Estelle v. McQuire, 502 U S. 62, 72-73 (1991) (citations

omtted). Thus, the Due Process Clause is violated only where
“the erroneous instructions have operated to |ift the burden of
proof on an essential elenent of an offense as defined by state

law.” Smith v. Horn, 120 F.3d 400, 416 (1997), cert. denied, 522

U S 1109 (1998). See also In re Wnship, 397 U S. 358, 364

(1970) (“the Due Process O ause protects the accused agai nst
convi ction except upon proof beyond a reasonabl e doubt of every
fact necessary to constitute the crime with which he is

charged”); Sandstromyv. Montana, 442 U. S. 510, 523 (1979) (jury

instructions that suggest a jury nmay convict w thout proving each
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el emrent of a crine beyond a reasonabl e doubt violate the
constitutional rights of the accused).
Where such a constitutional error has occurred, it is

subject to “harm ess error” analysis. Smth v. Horn, 120 F. 3d at

416-17; Neder v. United States, 527 U.S. 1, 8-11 (1999). “[I]f

the [federal habeas] court concludes fromthe record that the
error had a ‘substantial and injurious effect or influence on
the verdict, or if it is in ‘grave doubt’ whether that is so, the

error cannot be deened harmess.” 1d. at 418 (citing California

v. Roy, 519 U.S. 2, 5 (1996)). In evaluating a chall enged
i nstruction,

a single instruction to a jury may not be judged in
artificial isolation, but nmust be viewed in the context
of the overall charge. |If the charge as a whole is
anbi guous, the question is whether there is a
reasonabl e |ikelihood that the jury has applied the
chal l enged instruction in a way that violates the
Consti tution.

M ddleton v. MNeil, 541 U S. 433, 437 (2004) (internal

guotations and citations omtted).

Here, the PCR court and the Appellate Division evaluated the
entire trial record and jury charge and found no reversible error
with respect to the jury charges and that the charges did not
have the capacity to produce an unjust result. Likew se, this
Court finds, after carefully reviewing the trial transcript and
jury charges in whole, that any error as asserted by Bacon with

respect to the jury charges was non-existent, or at the very
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nost, plainly harmess in Iight of the overall record. Put
sinply, petitioner’s claimregarding these jury charges is not of
constitutional dinension, as argued by respondents. Nbreover,
this Court finds that the thorough decision of the PCR court on
the issues of the sequential and allegedly msleading jury
charges is neither contrary to nor an unreasonabl e application of
the applicable federal law, nor is the decision based upon an

unr easonabl e determi nation of the facts. Accordingly, Bacon is
not entitled to relief on these cl ains.

B. Adm ssion of “Threats” Evi dence

I n Count Four of the petition, Bacon alleges that the trial
court erred in allow ng evidence about threats to be submtted to
the jury to explain a witness’s initial statenent to influence
its content. This claimrelates to the testinony of Russine
Jones at trial. Bacon raised this argunent on direct appeal.

The Appel |l ate D vision held:

On the remaining issue raised by counsel, although we find

the adm ssion of Jones’ testinony of his apprehensiveness of

possi ble threats was error, we conclude it was not

reversible error. The trial court’s limting instruction
was i medi ate, precise, and repeated. W rely on the jury’'s

“ability and willingness to followthe limting instruction
W thout cavil or question.” State v. Manley, 54 N.J. 259,
270 (1969).

State v. Gray, [112 N.J. Super. 412 (App. Dv. 1970), _
certif. denied, 57 N.J. 596 (1971)], makes w tness tanpering
that precedes testinony adm ssible to explain a witness’'s

i nconsi stent statenments. 112 N.J. Super. at 417-18. Gay,
however, does not stand for the proposition, as occurred
here, a wtness’'s apprehension that threats m ght occur is
adm ssible to explain inconsistent statenents given to the
police. That notw thstandi ng, because Jones’ testinony was
only partially corroborative of Ovens’ eyew tness testinony,
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and given the trial court’s tinely, precise, and repeated

instruction that the jury limt the threat apprehension

testinmony to Jones’ credibility alone, we are satisfied the
error was not clearly capable of producing an unjust result.

In so ruling, we rely on the jury' s ability and willingness

to followthe Iimting instruction wi thout cavil or

guesti on.

(R4, Appellate D vision Opinion, March 5, 1999, at 12-13).

Agai n, the respondents argue that this claimis not of
constitutional dinension. Wile the state appellate court found
the adm ssion of the threat testinony to be error, it was not
reversible error. Bacon has not cited any Suprene Court
precedent interpreting constitutional |aw that hol ds that
[imting instructions cannot renedy the problem of the adm ssion
of i nproper evidence.

Mor eover, the adm ssion of inproper evidence does not anount
to a due process violation unless the evidence “is so extrenely

unfair that its adm ssion violates fundanental conceptions of

justice,” Dunnigan v. Keane, 137 F.3d 117, 125 (2d Gr.), cert.

deni ed, 525 U. S. 840 (1998)(quoting Dowing v. United States, 493

U S 342, 352 (1990), or the evidence is “sufficiently materi al
to provide the basis for conviction or to renove a reasonabl e
doubt that would have existed on the record wthout it.”

Dunni gan, 137 F.3d at 125 (quoting Johnson v. Ross, 955 F.2d 178,

181 (2d Cr. 1992)). A determnation of materiality can be nmade
only in the context of the entire record before the jury.

Dunni gan, 137 F.3d at 125.
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Finally, it is presuned that a jury will heed imting
instructions to disregard i nadm ssi bl e evidence “unless there is
an ‘overwhel m ng probability’ that the jury will be unable to
follow the court’s instructions, and a strong |ikelihood that the
effect of the evidence would be ‘devastating’ to the defendant.”

Geer v. Mller, 483 U S. 756, 767 n. 8 (1987)(citation

omtted)(quoting Ri chardson v. Marsh, 481 U. S. 200, 208 (1987),

and Bruton v. United States, 391 U. S. 123, 136 (1968)).

In this case, while the testinony of Jones was inportant, it
was not critical or devastating to petitioner because Jones
merely corroborated much stronger eyewi tness testinmony from
M chael Owens, who was present at the scene. Additionally, the
trial court gave i medi ate and repeated instructions to the jury
tolimt the threat testinony solely to Jones’ credibility.
Therefore, this Court finds that the state appellate court’s
rejection of Bacon’s claimas harm ess error was not contrary to,
or an unreasonabl e application of, Suprene Court precedent. This
claimw |l be denied for lack of nerit.

C Cimnal MIlieu Testinony

In Grounds Ei ght and Ni ne, Bacon asserts prejudicial error
when the court allowed testinony froma police detective who said
he had seen Bacon nunerous tines, as well as testinony that Bacon
was a part of a crimnal environnment unlike the victim who was a
col l ege student. Petitioner also clains ineffective assistance

of trial counsel in failing to object to this testinony, and
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i neffective assistance of appellate counsel for failing to raise
the i ssue on direct appeal.

These argunents were raised by petitioner in his state PCR
proceedi ngs. The PCR court held that the crimnal mlieu claim
was procedurally barred by R 3:22-4, because it could have been
rai sed on direct appeal, but was not. However, the court also
determ ned that the claimhad no nerit. Specifically, the court
f ound:

Negative characterization of the defendant. Again, this
claimis procedurally barred. Everything necessary to
support this claimis in the record. Defendant did not neet
his burden to denonstrate that this issue cones within any
of the exceptions.

In addition, the totality of the record does not support the
petitioner’s contention that “nmuch was made of the fact that
peopl e who hung out with Lamar Bacon lived in a crinme area
and seened to have no parental involvenent.” Defendant’s
brief at Page 8.

The only citation to the record nade by the petitioner for
this proposition is in the context of Racine Jones’s direct
exam nation about threats all egedly nmade towards himand his
famly, where he testified that he lived in a rough

nei ghbor hood, w thout speaking about anyone in particul ar.

The portion of the transcript cited by petitioner for the
proposition that an inproper enphasis on the victinms good
characteristics denied the petitioner a fair trial and woul d
serve as grounds for reversal are, at nost, small, isolated
i ncidents that could not have any appreci able effect on the
out come of the case.

One illustrative exanple cited by the petitioner is 4-T,
Pages 4 to 10. Wthin this entire span of pages, the only
exchange relating to this issue is in the very begi nning of
the direct exam nation of Mchael Ownens, after he testified
that he knew the victimfor a long tine and that they were
so close that they told people they were cousins. Fromthe
transcript:

Question: Are you presently going to coll ege?
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Answer: Yes.

Question: Was Nat haniel going to college back in
Novenber, ‘957

Ms. Logan: Objection.

Question: | wthdraw the question.
The Court: There is no objection to M. Owens going to
col | ege.

Ms. Logan: No, Your Honor.

Anot her exanple is petitioner’s citation to 7-10, Pages 8-
10. Again, in the entire span of pages, which covers a
portion of the defense’s sunmation, the only rel evant
reference is by Ms. Logan, where she states: “He indicated
to you he was a college student.” This comment was in the
context of an argument that Omens is not entirely unbi ased
because he wants to get on with his |ife after witnessing a
horri bl e event when his good friend di ed.

The other instances cited by the petitioner have simlar
character and inport. They are of mnor nature and of no
real inpact on the outcone of the case.

The cases cited by the petitioner are not applicable. Those
cases deal with prosecutorial m sconduct that were extrenely
egregious. For exanple, in State v. Wllians, 113 N J. 393,
445 (1998), the New Jersey Suprene Court, while reversing a
capital case on other grounds, addressed the issue, noting
that: “The instance of m sconduct are so egregious that we
address this matter to ensure that this kind of

prosecutorial excess is not repeated.”

There, the testinony of the victims nother led to the

i ntroduction, over the defendant’s repeated and strenuous
obj ections, of information concerning the victinis marri age
pl ans and her involvenent in a variety of church-rel ated
activities, and the prosecutor made consi derabl e nention of
these facts and their inplication during her opening and
closing statenments in both phases of the trial, in an
excessively enotional and inflamatory manner. 1d. at 447.

Simlarly, in State v. Sins, 140 N.J. Super. 164, 175
(1976), the conduct of the prosecutor on summation was
sinply characterized by the court as “outrageous;” where the
prosecutor called the defendants “a pack of wolves;” stated
that he does not represent the state, but rather “you
peopl e, every person in this room” described the defense
tactics in an excessively derogatory manner, reflecting a
personal enmty; testified about facts outside the record,
despite repeated sustained objections; inplied that the
jurors would acquit only if they had no courage; inplied
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falsely that they had nugged an old man they were seen wth;
and inplied that the defendants had a duty to testify.

This is clearly not the case, or nowhere near it. The
record does not support a finding that the defendant’s
clainms on this issue are of constitutional magnitude and
shoul d not be given the preclusive effect of Rule 3:22-4.

Further, a review of the totality of the record does not
support the petitioner’s interpretation of the nature and
effect of the cited portions of the transcript within the
context of the entire case.

Finally, these instances do not rebut the presunption of
adequat e performance of counsel, nor underm ne confidence in
the reliability of the outcone, as required for reversal
under Stri ckl and.

O ficer O Connor’s testinony that he observed the petitioner
nunmerous tinmes in the past.

O ficer O Connor was one of the officers who responded to
M chael Ownens’ 9-1-1 call. Oficer O Connor was a very
mnor witness in this case. Owmnens flagged his patrol car
down as the officer and his partner approached the scene.
The testinmony of O Connor was very insignificant in the
context of the entire case, and in the volum nous record it
takes only 17 pages. 3-T, pages 20-38.

The officer nmerely responded to the call and conducted only
a very brief initial investigation, consisting of
prelimnary steps towards preserving the crine scene.

At the very end of the officer’s direct testinony, the
foll ow ng exchange took pl ace:

Question: Do you patrol that area or did you previously
patrol that area?

Answer: Yes.

Question: Wuld it be unusual to see a nunber of people
out all hours of the night in that particular area?
Answer: No, it’s not.

Question: Prior to this day, did you know a person by

t he nane of Kenny or Lanmar Bacon?

Answer: Lamar Bacon, yes.

Question: Wthout going into any details, how many
times have you seen himin your life prior to this

dat e?

Answer: Nuner ous.

Question: Do you see himin court?
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Answer: No, not offhand.

Question: Do you have any other involvenent in this
case ot her than what you' ve testified here today?
Answer: No.

Question: Thank you. Nothing further.

The petitioner contends that this testinmony is inproper and
the only relevant inference of the fact that the officer had
seen Bacon nunerous tines was that Bacon was an unsavory
character. The petitioner clains that this conmpounded the
ot her negative characterizations of the defendant’s

nei ghbor hood and friends. On that basis, the petitioner
claims that he is entitled to a reversal

Initially, it should be noted that the petitioner does not
cite any cases supporting the proposition that this fact
pattern requires a reversal. The cases cited by the
petitioner el sewhere dealing with prosecutorial m sconduct
do not deal with this issue. On the whole, this testinony
was hel pful to the defendant.

It should al so be noted that police who regularly patrol a
nei ghbor hood know many people in the area; storekeepers,
teenagers, nothers and their kids, people who participate in
athletic | eagues. There is nothing personally prejudicial
about the fact that a police officer knows a particul ar
person and sees himin the nei ghborhood.

| will further note that the victimand his friends were

al so in the nei ghborhood at this particular point in tineg,
and that was al so obvious fromthe testinony in the case
that the victimand his friends were in the nei ghborhood at
this particular tine.

Secondly, this was particularly hel pful to the defense
because despite the officer saying that he knew t he
defendant, he could not identify him and that he not only
knew hi m but saw hi m on numerous occasi ons.

Ms. Logan cleverly used O Connor’s inability to ID the
defendant as an illustration of people make m stakes in

i dentifying other people, while at the sanme tinme suggesting
t hat he knew t he defendant nerely because this nei ghborhood
was the officer’s area of patrol

M. Kolano [the prosecutor] did not even bring up Oficer

O Connor’s nane or testinony in his summtion, presumably in
part because Ms. Logan’s nmade this testinony support her

posi tion.

34



Case 2:06-cv-04910-PGS Document 12 Filed 06/03/08 Page 35 of 61 PagelD: <pagelD>

The testinmony was hel pful to the defendant and not to the
state. The record indicates not only did the defendant fai
to rebut the presunption of strategic choice and assi stance
of counsel within a wi de range of confidence, but M. Logan
was very effective in using this testinony to her client’s
benefit.

The petitioner also fails in his burden to show prejudice
under Strickland. This testinony was extrenely hel pful to
t he def endant.

(R25, May 14, 2004 PCR transcript at 79:16-88:4).

Normally, a wit of habeas corpus will only be granted on
erroneous state evidentiary rulings if the challenged evidence is
a crucial or highly significant factor in the context of the

entire trial. Thomas v. Lynaugh, 812 F.2d 225, 230 (5th Cr.),

cert. denied, 484 U S 842, 108 S. C. 132, 98 L.Ed.2d 89 (1987).

However, the erroneous admi ssion of evidence that is rel evant,
but excessively inflammatory, mght rise to the level of a

constitutional violation. See, e.q., United States ex rel. Mertz

v. New Jersey, 423 F.2d 537, 539-40 (3d G r. 1970); Dudley v.

Duckworth, 854 F.2d 967, 972 (7th G r. 1988), cert. denied, 490

U S 1011, 109 S. C. 1655, 104 L.Ed.2d 169 (1989); Val ker v.

Engle, 703 F.2d 959, 968 (6th Cir.), cert. denied sub nom

Marshal | v. Wl ker, 464 U.S. 951, 104 S. . 367, 78 L.Ed.2d 327

(1983); Gsbourne v. Wainwight, 720 F.2d 1237, 1239 (11th G

1983) (per curiam; Panzavecchia v. Wainwight, 658 F.2d 337,

341-42 (5th Cr. 1981). Accordingly, the relative probative and
prejudi cial value of evidence nust be examined in order to
determ ne whether its adm ssion violated Bacon’s right to a fair

trial.
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Not every error in balancing probative val ue agai nst
prejudicial effect “amount[s] to error which rises to

constitutional dinensions.” See United States ex rel. Mrtz, 423

F.2d at 539-40. In Bisaccia v. Attorney CGen. of New Jersey, 623

F.2d 307 (3d Gr.), cert. denied, 449 U S. 1042, 101 S. CO. 622,

66 L.Ed.2d 504 (1980), the Third Crcuit identified at what point
such an error in balancing m ght be cognizable in a habeas corpus
proceedi ng. Were rel evant probative evidence “is greatly
out wei ghed by the prejudice to the accused fromits adm ssion,
then use of such evidence by a state may rise to the posture of
fundanental fairness and due process of law.” 623 F.2d at 313

(quoting United States ex rel. Bibbs v. Twoney, 506 F.2d 1220,

1223 (7th Gr. 1974)). Accord Gsbourne, 720 F.2d at 1239 (error

i n bal anci ng nust be of “such magni tude” as to deny fundanent al

fairness); United States ex rel. Palner v. DeRobertis, 738 F.2d

168, 171 (7th Gr.) (when probative value of evidence is “greatly
out wei ghed” by the prejudice to the accused, then use of such
evidence may “rise to the posture of the denial of fundanental

due process”), cert. denied, 469 U S. 924, 105 S. C. 306, 83

L. Ed. 2d 241 (1984). Therefore, only if the inflammtory nature
of the reference to the crimnal environnent so plainly exceeded
its evidentiary worth, in this instance, can there be a finding
of constitutional error.

Here, the PCR court found no prejudice to petitioner from

the introduction of these various testinonies concerning Bacon’s
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crimnal mlieu. 1In fact, as to Oficer O Connor’s testinony,
the PCR court held that the defense counsel used the testinony to
petitioner’s advantage. The clains were not of constitutional
dinmension to warrant a reversal of conviction as asserted by Bacon.
Accordingly, the adm ssion of this testinony concerning the
crimnal environnment in which petitioner lived, the fact that the
eyew tness was a col |l ege student, and O ficer O Connor’s terse
testi nony about having seen Bacon nunmerous tines, but his
inability to identify himin court, did not violate Bacon’s
constitutional right to a fair trial, and therefore does not
present a cogni zabl e habeas corpus claim Mreover, this Court
finds that the state court’s rejection of Bacon’s clainms was not
contrary to, or an unreasonabl e application of, Suprenme Court
precedent; nor has the petitioner shown that the state court
deci si ons, when eval uated objectively and on the nerits, resulted
in an outcone that cannot be reasonably justified. Matteo, 171
F.3d at 891. Consequently, these grounds for habeas relief wll
be denied for lack of nerit.

D. Jury Charge on “Adequate Provocation”

In Gound Twel ve of his petition, Bacon asserts that the
trial court gave “bland” instructions to the jury that failed to
address specific facts of the case regardi ng “adequate
provocation.” Bacon clains that the om ssion of specific facts

of his case on “adequate provocation” was highly prejudicial and
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prevented the jury from connecting rel evant evidence to passion
provocati on.

Bacon presented this claimon direct appeal. The Appellate
Division rejected the claim finding:

Def endant argues the trial court commtted reversible error
when it failed to instruct, with reference to the facts,

what constituted “adequate provocation.” The issue is
raised in a plain error context. Defendant acknow edges the
court properly instructed the jury on what constituted
adequat e provocation in general terns. See State v.
Mauricio, 117 N.J. 402, 411-14 (1990). However, relying on
State v. Concepcion, 111 N. J. 373, 379 (1988), which
counsels trial judges to tailor Mdel Jury Charges to the
facts, defendant contends the charge was errant because it
failed to apprise the jury specifically that a battery or
nmut ual conbat constituted adequate provocation.

Essenti ally, defendant contends a passi on/ provocati on charge
is reversibly errant if it fails to instruct the jury as to
all events denonstrated by the evidence which could
enconpass provocation. W disagree with the contention. W
find no plain error. W are satisfied the charge was not
clearly capabl e of producing an unjust result. R._ 2:10-2.
See State v. Gartland, 149 N.J. 456, 473 (1997).

The criteria for resolving this issue are well settled.
“Correct charges are essential for a fair trial.” State v.
Martin, 119 N.J. 2, 15 (1990). “A charge is a road map to
gui de the jury, and wi thout an appropriate charge a jury can
take a wong turn in its deliberations. Thus, the court
must explain the controlling |egal principles and the
questions the jury is to decide.” 1lbid. Jury charges,
however, nust be exam ned as a whole. “‘[P]lortions of a
charge alleged to be erroneous cannot be dealt with in

i sol ation but the charge should be exam ned as a whole to
determne its overall effect.’” Gartland, supra, 149 N. J. at
473 (quoting State v. Wlbely, 63 N J. 420, 422 (1973)).

The charge, taken as a whole, could not have m sled the
jury. It properly delineated the controlling |egal
princi pl es on adequate provocation. See State v. Mauricio,
supra, 117 N.J. at 411-14. It gave the jury anple
opportunity to consider fully whether defendant had adequate
provocation to shoot Easterling in the back. That the
charge did not specifically state, along with other exanples
that were given, that any battery or nutual conbat nmay be
sufficient provocation does not anmount to reversible error.
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Nei t her Concepcion nor its progeny dictate the hyper-
techni cal argument urged, particularly given defense
counsel s objection to specific fact tailoring of the
charge. Sinply put, we find nothing in the charge that
takes on a character of being capable of producing an unjust
result.

(R4, Appellate Division Qpinion, dated March 5, 1999, at 11-12).
As stated earlier in this OQpinion, at Section V.A , jury
instructions generally cannot be the basis for granting habeas

relief. See Gecco v. O Lone, 661 F. Supp. 408, 412 (D.N.J.

1987) (“[g] uestions concerning [jury] instructions are nornally
matters of state |law and are not cogni zable in federal habeas
corpus review'). Federal courts may step in only to rectify

wrongs of constitutional magnitude. Johnson v. Roseneyer, 117

F.3d 104, 109 (3d Gr. 1997). Moreover, even if a claimof
constitutional error is advanced by petitioner concerning the
jury charge, habeas relief may not be granted unless the “ailing
jury instruction by itself so infected the entire trial that the

resulting conviction violated due process.” Cupp V. Naughten,

414 U. S. 141, 147 (1993).
Additionally, “[a]ln om ssion, or an inconplete instruction,
is less likely to be prejudicial than a m sstatenent of the |aw”

Henderson v. Kibbe, 431 U. S. 145, 155 (1977). Specifically, in

this case, the Appellate D vision determ ned that the trial
court’s instruction on adequate provocation “properly delineated
the controlling principles” and “gave the jury anple opportunity
to consider fully whether [Bacon] had adequate provocation to

shoot Easterling in the back.” Further, the review ng court
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found no basis for Bacon's “hyper-technical” argunment in |ight of
the fact that his defense counsel objected to specific fact
tailoring in the jury charge overall. Thus, taken as a whol e,
the jury charge could not have msled the jury. Consequently,
the om ssion of specific fact tailoring on adequate provocation
now sought by petitioner (and which appeared to be expressly
abandoned by defense counsel by choice with respect to the jury
charges overall), was plainly harmess. This Court finds no
error of constitutional dinension. Therefore, this claimwll be
deni ed for absence of nerit.

E. Denial of a Wade® Hearing | ssue

Next, in Gound Eleven of his petition, Bacon clains that he
was denied a fair trial and was prejudiced by the “suspicious and
guestionabl e presentation of the photo array,” and the suggestive
nature of w tnesses’ out-of-court identifications. He asserts
that it was error for the trial court to deny hima hearing on
the adm ssibility of these out-of-court identifications.

The State counters that petitioner has failed to establish
that the trial court’s determnation in this regard was contrary
to, or an unreasonabl e application of Suprenme Court precedent in

Watkins v. Sowders, 449 U.S. 341, 349 (1981), which held, as to a

pretrial hearing on the admssibility of identification evidence,
that the Constitution does not “require[] a per se rule

conpel ling such a procedure in every case.”

8 United States v. Wade, 388 U.S. 218 (1967).
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An accused is entitled to due process protection against the
i ntroduction of evidence of, or tainted by, unreliable
identifications elicited through an unnecessarily suggestive

phot ographic array. United States v. Ash, 413 U S. 300, 320

(1973); Manson v. Brathwaite, 432 U S. 98, 110-17 (1977); Simmons

v. United States, 390 U S. 377 (1968) (due process prohibits in-

court identification if pre-trial identification procedure is “so
i nperm ssi bly suggestive as to give rise to a very substanti al
i kelihood of irreparable m sidentification”).

The Suprene Court has recogni zed that “inproper enpl oynent
of photographs by police nay sonetines cause witnesses to err in
identifying crimnals.” Simons, 390 U S. at 383. The Court has
identified certain procedures that heighten the risk of
m sidentification, including such practices as displaying the
photo of only a single individual who generally resenbles the
person the wi tness saw, showi ng the w tness photos of several
persons anong whi ch the phot ograph of a single individual recurs
or is in sone way enphasized, or indicating to the wtness that
pol i ce have ot her evidence that one of the persons pictured
commtted the crinme. 1d. Despite the risk of msidentification,
the Suprene Court has not prohibited the enpl oynent of
phot ographic identification nmethods, either in the exercise of
its supervisory power or as a matter of constitutional
requirenent. I|d. Instead, the Court has required that each case

must be considered on its own facts and nust be evaluated in
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light of the totality of surrounding circunstances; also, the
Court has noted that the risk of conviction based on photo
m sidentification “may be substantially | essened by a course of
cross-exam nation at trial which exposes to the jury the nethod’' s
potential for error.” I1d.

Were a trial court has failed to exclude identification
evi dence obtained in violation of a defendant’s due process or
Si xt h Amendnent rights, the habeas court nust determ ne whet her
the failure to exclude that evidence was harml ess constitutional

error under Chapnman v. California, 386 U S. 18 (1967). See Moore

v. lllinois, 434 U S 220, 232 (1977).

The Court of Appeals for the Third Grcuit has expl ai ned
t hat the

Si mmons/ Stoval Il ® inquiry is essentially two-pronged.
The first question is whether the initial
identification procedure was “unnecessarily” or
“inmperm ssibly” suggestive. This inquiry actually
contains two conponent parts: “that concerning the
suggestiveness of the identification, and that
concerni ng whether there was sone good reason for the
failure to resort to | ess suggestive procedures.” |If a
procedure is found to have been unnecessarily
suggestive, the next question is whether the procedure
was so “conducive to ... mstaken identification” or
gave rise to such a “substantial |ikelihood of

m sidentification” that admtting the identification
woul d be a denial of due process.

United States v. Stevens, 935 F.2d 1380, 1389 (3d Cr. 1991)

(citations omtted) (enphasis added by Third Grcuit).

® Stovall v. Denno, 388 U.S. 293 (1967), overrul ed on other
grounds, Giffith v. Kentucky, 479 U S. 314 (1987).
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Here, petitioner contends that the trial court should have
held a hearing to determne the adm ssibility of identifications
made on all egedly “suspicious” and “suggestive” photo arrays,

pursuant to United States v. Wade, 388 U. S. 218 (1967). Counse

argued before the start of trial that the identification
procedures were questionable. First, as to one individual, Aziz
Howar d, he was shown only one photograph, essentially equival ent
to a mug shot, to confirmHoward' s information to police that
Bacon was the person he knew as “Kenny”. Second, five other
persons, Shantel Johnson, M chael Owens, Umar Garner, Russine
Jones, and Cassandra Omnens, were shown a photo array consisting
of six photographs, including one of petitioner. Counsel argued
that the photos used were nug shots, the individuals were clearly
not the sane age, two of the photos contained very dark-skinned
i ndi vidual s despite the description of the shooter as nmediumto
i ght skinned, and there is no indication as to what order the
phot os were di splayed to each witness for identification. (R16,
July 16, 1996 Trial Transcript at 20:15-25:4).

In denying the request for a Wade hearing, the trial court
st at ed:

The defendant has requested a Wade hearing pursuant to

United States v. Wade, 388 U. S. 218 (1967). The state has

objected the [sic] under State v. Otiz, ! saying that the

t hreshol d nust be passed by the defendant, which the

def endant has not established and that is [sic] there nust
be sone evidence of [an] inperm ssible suggestiveness.

10 State v. Ortiz, 203 N.J. Super. 518 (App. Div.), certif.
deni ed, 102 N.J. 335 (1985).
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| have given careful consideration to the contentions nade
on behalf of M. Bacon, and |'’m satisfied that under the
totality of the circunstances there is no evidence of

i mper m ssi bl e suggestiveness either in the six photo array
represented by exhibits S 2A through F for identification or
in the single photo that was evidently shown to M. Aziz
Howar d, whi ch has been marked S-1 for identification.

So your request for a Wade hearing is not granted. |It’s
denied. This is not because of the state’ s argunent we
shoul dn’t spend the tinme on it, because if the threshold has
been passed, the defendant established her right to spend
what ever tinme we needed and if | probably deny the Wade
hearing a lot nore tinme is wasted reconstructing and then
correcting the error. So this is not a ruling done entirely
on the subm ssions at all. It is only ny feeling the test
laid down by Otiz has not been satisfied and that’'s ny
basis for denying the Wade heari ng.

(R16, July 16, 1996 Trial Transcript at 37:9-38:9).

In Watkins v. Sowders, the Suprene Court held that a state

crimnal trial court is not constitutionally conpelled to conduct
a hearing outside the presence of a jury whenever a defendant
contends that a witness’ identification of defendant was

i nproperly obtained. 449 U. S. at 349. The Court opined that:

Where identification evidence is at issue, however, no such
speci al considerations justify a departure fromthe
presunption that juries will follow instructions. It is the
reliability of the identification evidence that primarily
determnes its admissibility. And the proper evaluation of
evi dence under the instructions of the trial judge is the
very task our system must assume juries can perform

| ndeed, as the cases before us denonstrate, the only duty of
a jury in cases in which identification evidence has been
admtted will often be to assess the reliability of that

evi dence.

Id. At 347. The Court further noted that counsel can both

cross-examne an identification witness and argue in sumation to
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cast doubt as to the accuracy of the identification as well as
the suggestibility of the identification procedure. 1d. at 348.
This Court finds that the trial court did not violate
Bacon’s right to due process sinply by denying hima Wade heari ng
on the identification witnesses. The trial court expressly found
that petitioner did not neet the threshold show ng for a hearing,
that is, petitioner did not denonstrate that the police
procedures used in the identification by photo arrays were
i nperm ssi bly suggestive. It was shown that Aziz Howard, the
W t ness shown only one phot ograph, had known Bacon for a few
nmont hs before the nurder. (R16 35:2-16). Mreover, the other
W t nesses who were shown the six photo array, with the exception
of M chael Owens, also knew Bacon before the nurder. For
i nstance, Russine Jones had known petitioner for several nonths
before the nmurder and saw Bacon al nost every day. Umar Garner
had known Bacon for several years. Wen an eyew tness knows the
def endant or has seen the defendant on several occasions prior to
the alleged crinme, this independent know edge may overcone any
subsequent suggestive identification procedure. See, e.qg.,

United States v. Farries, 328 F. Supp. 1034, 1041 (M D. Pa.

1971), aff’'d, 459 F.2d 1057 (3d Cr. 1972), cert. deni ed, 409

U S. 888 (1972).
Here, there was no evidence shown by petitioner that the
photo arrays were unduly suggestive, as the six photos included

individuals with simlar characteristics. (R16, 33:20-34:21).
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Moreover, the trial court gave the jury pertinent and proper
instructions on the issue of identifications. (R22, July 25,
1996 Trial Transcript at 84:11-86:17). There is no dispute that
def ense counsel was afforded the opportunity to cross-exam ne the
W tnesses as to the reliability of their identifications. Thus,

under Watkins v. Sowders, there were no circunstances shown in

this case to conpel a Wade hearing; defense counsel had anple
opportunity to cross-exam ne the wtnesses as to the accuracy of
their identifications as well as the reliability of the
identification procedures and the trial court properly charged
the jury on identification. Therefore, this Court finds that the
trial court’s denial of a Wade hearing did not result in a
decision that (1) was contrary to clearly established federal
law, (2) involved an unreasonabl e application of clearly
established federal law, or (3) was based on an unreasonabl e
determ nation of the facts. See 28 U . S.C. § 2254(d). The state
court correctly identified and applied the governing legal rule
and reasonably determ ned the applicable facts. Accordingly,
this claimfor habeas relief will be denied for lack of nerit.

F. | neffective Assi stance of Counsel

The “clearly established Federal |aw, as determ ned by the
Suprene Court of the United States,” 28 U S.C. 8 2254(d)(1), is
the standard for ineffective assistance of counsel as enunci ated

in Strickland v. WAshi ngton, 466 U S. 668 (1984). Under

Strickland, a petitioner seeking to prove a Sixth Amendnent

46



Case 2:06-cv-04910-PGS Document 12 Filed 06/03/08 Page 47 of 61 PagelD: <pagelD>

viol ation nmust denonstrate that his counsel’s performance fel
bel ow an objective standard of reasonabl eness, assessing the
facts of the case at the tinme of counsel’s conduct. |d. at 688-

89; Jacobs v. Horn, 395 F.3d 92, 102 (3d G r. 2005), cert.

deni ed, Jacobs v. Beard, 126 S.Ct. 479 (2005); Keller v. Larkins,

251 F.3d 408, 418 (3d Cr.), cert. denied, 534 U S. 973 (2001).

Counsel s errors nmust have been "so serious as to deprive the
defendant of a fair trial, a trial whose result is reliable."
Strickland, 466 U.S. at 688. "In any case presenting an

i neffectiveness claim the performance inquiry nust be whet her
counsel 's assi stance was reasonabl e considering all the
circunstances.” |d. The Suprene Court further explained:

Judi ci al scrutiny of counsel's performance nust be
highly deferential. It is all too tenpting for a

def endant to second-guess counsel's assistance after
conviction or adverse sentence, and it is all too easy
for a court, exam ning counsel's defense after it has
proved unsuccessful, to conclude that a particul ar act
or om ssion of counsel was unreasonable. A fair
assessnment of attorney performance requires that every
effort be nmade to elimnate the distorting effects of
hi ndsi ght, to reconstruct the circunstances of
counsel 's chal |l enged conduct, and to eval uate the
conduct from counsel's perspective at the tine.
Because of the difficulties inherent in making the
eval uation, a court mnust indulge a strong presunption
t hat counsel's conduct falls within the w de range of
reasonabl e professional assistance; that is, the

def endant nust overcone the presunption that, under the
ci rcunst ances, the chall enged action "m ght be

consi dered sound trial strategy.”

|d. at 689 (citations omtted); see also Virgin I|Islands v.

Wheat herwax, 77 F.3d 1425, 1431 (3d Gr.), cert. denied, 519 U S

1020 (1996).
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If able to denonstrate deficient performance by counsel
petitioner nust al so show that counsel’s substandard performance

actually prejudiced his defense. Strickland, 466 U S. at 687.

Prejudice is shown if “there is a reasonable probability that,
but for counsel’s unprofessional errors, the result of the
proceedi ng woul d have been different. A reasonable probability
is a probability sufficient to underm ne confidence in the
outcone.” 1d. at 694. The review ng court nust evaluate the
effect of any errors in light of the totality of the evidence.
Id. at 695-96. Thus, the petitioner nust establish both
deficient performance and resulting prejudice in order to state
an ineffective assistance of counsel claim 1d. at 697. See

al so Jacobs, 395 F.3d at 102; Keller, 251 F.3d at 418.

In this case, Bacon raises several clains of ineffective
assi stance of counsel: (1) that trial counsel was ineffective for
failing to object to the jury charge on nmurder, passion
provocati on mansl aughter, and other | esser-included of fenses of
mansl aughter, and that appell ate counsel was ineffective for
failing to raise this claimon direct appeal, see G ounds One,
Two and Three; (2) that trial counsel was ineffective in failing
to investigate and present alibi wtnesses, see Gounds Six and
Seven; and (3) that trial counsel was ineffective based on her
failure to object to testinony about petitioner’s crimnal
mlieu, and that appellate counsel failed to raise this claimon

di rect appeal, see G ounds Eight and Nine. Bacon presented these
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clains in his state PCR proceedi ngs, and the PCR court denied
relief, finding that petitioner did not establish a prima facie
case for any of his ineffective assistance of counsel clains. The
Appel late Division affirnmed the PCR court’s ruling on appeal.

This Court has thoroughly reviewed the state court record,
including the trial transcripts and PCR proceedi ngs, and finds
that petitioner has failed to establish either deficient
performance by trial counsel and appellate counsel, or any
resulting prejudice sufficient to change the outcone of the
trial.

1. Failure to hject to Jury Charges

In subsection A of this Opinion, this Court concluded that
the state court rulings with respect to the jury charges on
mur der and the | esser-included offenses were not contrary to, nor
an unreasonabl e application of federal |Iaw. Moreover, the Court
determ ned that Bacon failed to denponstrate that the jury charges
on nurder and | esser-included offenses were errant, or that any
deficiency in the jury charges were of constitutional dinension.

The PCR court al so dism ssed Bacon’s ineffective assistance
of counsel claimon these grounds, stating that there was no
merit to petitioner’s contentions. Specifically, the PCR court
hel d:

Finally, in light of the nerits of these clainms, there is an

i nadequat e showi ng of prejudice under the Strickland test.

There is nothing in the jury charges that underm ne the

confidence in the outcone. This is so even w thout the
application of a principle that “assessnent of prejudice
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shoul d proceed on the assunption that the decision maker is
reasonabl y, consciously, and inpartially applying the
standards that govern the decision.” |1d. at 695.

Addi tionally, even though under Strickland failure to show
prejudice vitiates the need to consider performance, there
is not even a prima facie case here that either appellate or
trial counsel were ineffective in not raising these clains,
all of which | find to be without nerit.

(R25, PCR transcript at 79:1-15).
Consequently, this habeas claimfails because Bacon cannot

prove the prejudice prong under Strickland, or show that any

all eged error by counsel was so serious as to deprive petitioner
of a fair trial or that a different outcone would have resulted
ot herwi se. Bacon al so has not shown that the state court
deci si on, when eval uated objectively and on the nerits, resulted
in an outcone that cannot be reasonably justified. Matteo, 171
F.3d at 891. Nor was the state court rulings contrary to

establi shed federal |law set forth in Strickl and. | ndeed, the PCR

court very carefully set forth the two-part test under
Strickland, and discussed at length the standard set forth by the

Suprenme Court in Strickland. (R25, PCR transcript at 57:7-64:1).

Therefore, this claimw || be denied.

2. Failure to (bject to Crimnal MIlieu Testinony

Li kew se, this Court found no nmerit to Bacon’s clains that
trial testinony about the eyewi tness’ college background and
O ficer OConnor’s Iimted coment about having seen Bacon
numerous tinmes before the nmurder, were prejudicial in show ng

that petitioner had an unsavory character or crimnal associative
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background, thus violating his right to a fair trial. See
subsection V.C. of this Opinion, supra.

The PCR court found that the subject testinony was of short
duration and mnimal in contrast to the lengthy trial record and
testinmony of others. Thus, relying on its determ nation that the
testinmony was fleeting and not egregious or inflamuatory in
nature, and did not necessarily inply that Bacon was part of a
crimnal environnent, the PCR court held that these instances
al l eged “do not rebut the presunption of adequate performance of
counsel, nor underm ne confidence in the reliability of the
outcone, as required for reversal under Strickland. (R25, PCR
transcript at 83:12-15). Mreover, the PCR court found Oficer
O Connor’ s testinony to be hel pful to petitioner because tria
counsel made this testinony support her position and the state
did not even nention the Oficer’s testinony in summation. Thus,
“[t]he record indicates not only did the defendant fail to rebut
the presunption of strategic choice and assistance of counsel
within a wide range of confidence, but Ms. Logan was very
effective in using this testinmony to her client’s benefit.”

(R25, PCR transcript at 87:21-88:1). Consequently, there was no
show ng of prejudice.

Based on careful review of the entire trial record, this
Court finds no deficient performance by either trial counsel, or
appel l ate counsel in failing to raise this neritless claimon

direct appeal. More inportantly, however, Bacon cannot
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denonstrate any prejudicial inpact, that is, a different outcone
woul d have resulted if counsel had sought to strike such
testinony. |ndeed, counsel used the testinony to petitioner’s
benefit. Therefore, Bacon has not shown that the state PCR court
rulings, when eval uated objectively and on the nerits, resulted
in an outcone that cannot be reasonably justified. Matteo, 171
F.3d at 891. Nor was the PCR court’s decision contrary to

established federal law set forth in Strickland. These

i neffective assistance of counsel clains wll be denied
accordingly for lack of nerit.

3. Failure to Investigate and Present Alibi Wtnesses

Finally, Bacon clainms that his trial counsel was ineffective
for failure to adequately investigate and present ali bi
W t nesses, nanely, three w tnesses, Lucene Mars, Fabi an Bowers,
and Henry McLane. In his PCR proceedi ngs, Bacon argued that his
trial counsel deliberately sabotaged his defense, by disregarding
Bacon’s representations about the alibi wtnesses. Bacon further
argued that there was a hostile rel ationship between hi mand
counsel, and that counsel informed the alibi w tnesses that they
were not needed despite petitioner’s protests. Bacon also states
that trial counsel tried to coerce one of the wtnesses to give
false testinony, and that witness refused to testify. The PCR
court rejected Bacon’s clains, finding no deficient perfornmance,

and no resulting prejudice. |In particular, the court found:
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No supporting affidavits fromany of these [alibi]

i ndi vidual s are provided. The only support for these clains
is hearsay evidence in the formof the investigative nenos
addressed to petitioner’s counsel by her investigator.

These reports describe the substance of video conference
interviews of the three proposed witnesses. A copy of these
reports are located or attached to petitioner’s brief at PA-
60- 67.

Wth respect to Bowers and McLane, who are brothers, the
petitioner’s claimis without nmerit. There is no question
that these individuals were interviewed by Ms. Logan. As
the state points out, both of them had crimnal records

whi ch woul d have affected their credibility, and al so woul d
have had the potential of indicating to the jury sonething
that the counsel for the defense harps on quite extensively
in argunent and in papers here that it would show that the
def endant was hanging out |late at night with people who are
crimnals.

Particularly potentially harnful to the defendant, as noted
for the alibi witnesses — the alibi witnesses puts himin
t he conpany of convicted felons. Mreover, assum ng that
the investigative reports are accurate, the statenents that
these two individuals woul d have made are replete with
contradi ctions.

A careful review of the other testinony indicates a nunber
of major contradictions. For exanple, M. Bowers says at
after approximately five to ten mnutes M. Bowers said he
heard a shot and then a horn constantly going off. M.
McLane says two mnutes |ater he heard shots being fired.
When asked, M. MlLane said that he did not hear a horn
goi ng of f.

M. Bowers says they all wal ked to see what was happeni ng
and they saw a girl lying across the steering wheel of the
car, causing the horn to go off. M. MLane said they al
wal ked down to where the shooting occurred but did not see
anyt hi ng.

Anot her exanple. M. Bowers said they stood around and the
police cane. The police asked them what they [saw], and
they said they saw nothing. M. MLane said police cars
cane and started to | ock people up. That included hinself,
Aziz Howard, Umar, and several others, of which he cannot
remenber their names. And the contradictions go on

53



Case 2:06-cv-04910-PGS Document 12 Filed 06/03/08 Page 54 of 61 PagelD: <pagelD>

Def endant has not overcone his presunption that this was a
strategic decision. He has not net his burden that the
counsel’s representation fell bel ow objective standards of
reasonabl eness. This conmes well within a reasonable
strategi c deci sion.

Simlarly, wwth regard to M. Lucene Mars, he is in an
identical situation to the other two alleged alibi wtnesses
in that he has a prior crimnal record and his testinony is
i nconsi stent with Bowers and MLane.

| would go on to say that even viewing the facts about M.
Mars nost favorably to the defendant, the Court cannot
accept as true M. Bacon's alleged explanation that M.
Logan refused to interview or call M. Mars because,

al l egedly, “She said that she’s not going to call anyone who
woul d say that | commtted the crine.”

Such a response to an alleged request “to call as a wtness
Lucene Mars to repute the story of Umar Garner” does not
make sense, even in the light nost favorable to the
defendant. Umar Garner’s witten statenent to the police
was that he saw M. Bacon shoot the victimas he and his
friends were running away from him

Thus, if M. Mars was supposed to rebut Garner’s testinony,
he could not have said that the defendant commtted the
crime. Accordingly, M. Logan could not have responded to
the defendant in the way the defendant clains he did.

Consequently, for the purposes of determ ning whether a
prima facie show ng has been nade the Court takes as true
the allegations that the petitioner told Ms. Logan that Mars
could rebut Garner’s testinony; two, Mars woul d have
testified that he saw Bacon wal ki ng towards hi m when the
gunshot was fired; and three, Ms. Logan had not intervi ewed
M. Mars.

However, these facts taken al one, when taken in conjunction
with the rest of the record, could not establish a
reasonabl e |ikelihood of success under the Strickland/Fritz
two-prong test of ineffectiveness because they neither
establ i sh substandard perfornmance nor establish the

requi site prejudice.

As for the performance prong, the court in Strickland held
that “When a convi cted defendant conplains of the

i neffective assistance of counsel, the defendant nust show
that counsel’s representation fell bel ow an objective
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standard of reasonabl eness. Insofar as this standard
applies to the duty to investigate, the Strickland court
expl ai ned t hat:

“What investigation decisions are reasonabl e depends on
critical information received fromthe defendant. For
exanpl e, when the facts that support a certain potenti al
line of defense are generally known to counsel is what the
def endant has said, the need for further investigation may
consi derably be dimnished or elimnated altogether.”
Strickland at 690-91.

Thus, the Strickland court only recogni zed a duty of
reasonabl e i nvestigation, not an absolute duty to
exhaustively investigate every | ead suggested by defendant.

For these reasons, the application is denied. The
application for a hearing is denied.

(R25, PCR transcript at 88:7-92:18).

On appeal, the Appellate Division affirmed the PCR tri al
court for the reasons set forth in the PCR court’s “particularly
t hor ough oral opinion of May 14, 2004.” (R12, Appellate Division
Opi ni on, dated February 16, 2006, at 4).

Based on this Court’s review of the trial and PCR record,
there is no nerit to petitioner’s claimthat his trial counsel
was ineffective in failing to investigate and present ali bi
W tnesses. Despite Bacon's protests to the contrary, the record
shows that counsel did investigate the witnesses identified by
defendant. Moreover, the record al so shows that the decision not
to present these wi tnesses was based on sound and reasonabl e
strategy. Not only did the witnesses have crimnal records that
woul d affect their credibility, their proposed testinony was

critically contradictory fromone another. Consequently, this

55



Case 2:06-cv-04910-PGS Document 12 Filed 06/03/08 Page 56 of 61 PagelD: <pagelD>

habeas claimfails principally because Bacon cannot show
defi cient perfornmance.

Neverthel ess, it would appear, that Bacon does not sinply
argue that counsel failed to investigate and present ali bi
W t nesses, but that counsel disregarded petitioner’s request to
use these alibi witnesses mainly because of a hostile
relationship that had devel oped between petitioner and counsel
during defense preparation. Again, this argunent fails to show
any deficient performance by counsel. The facts in the record
plainly show that the alibi wtnesses woul d have been detri nment al
to Bacon if they testified at trial. Thus, the hostility between
counsel and petitioner actually was based on their disagreenent
as to trial strategy. There is nothing to suggest that counsel
was purposely trying to sabotage petitioner.

More inmportantly, however, even if this Court accepts
petitioner’s claimthat counsel’s performance may have been
deficient, Bacon cannot prove the prejudice prong as required

under Strickland. The evidence of Bacon’s guilt was quite

overwhel m ng. M chael Omnens testified to Bacon’s shooting of
Easterling, and other w tnesses, nanely Jones and Johnson,
testified that they saw Bacon unzip his jacket and Easterling
back up. Even petitioner’s nother had given a statenent to the
police inplicating Bacon in the nmurder, although she recanted at
trial to little effect. Consequently, the testinmony of the three

all eged alibi wtnesses, who were at extrene risk for inpeachnent
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based on their crimnal records and contradictory stories, would
have had little to no |ikelihood of changing the outcone of the
trial.

Therefore, this Court finds that the PCR court and Appellate
Di vi sion decisions on this issue were not contrary to clearly
established federal law, nor did they involve an unreasonabl e
application of the clearly established federal precedent under
Strickland. Further, the state court decisions were not based on
an unreasonabl e determ nation of the facts. See 28 U S.C. §
2254(d). Therefore, this claimwll be denied for conplete | ack
of nerit.

G No Basis for an Evidentiary Hearing

In Ground Five of his petition, Bacon asserts that the state
PCR and appellate courts erred in denying himan evidentiary
hearing with respect to the ineffective assistance of counsel
claims. The State argues that this claimis not cognizable
because allegations of infirmties in a state PCR proceedi ng do
not raise constitutional questions in a federal habeas action.

See Hassine v. Zimerman, 160 F.3d 941, 954 (3d G r. 1998) (“what

occurred in the petitioner’s coll ateral proceeding does not enter

into the habeas calculation”), cert. denied, 526 U S. 1065

(1999).
As denonstrated above, Bacon failed to establish a prina
facie case of ineffective assi stance of counsel that woul d

warrant a full evidentiary hearing. |ndeed, the Appellate

57



Case 2:06-cv-04910-PGS Document 12 Filed 06/03/08 Page 58 of 61 PagelD: <pagelD>

Di vision expressly held that “there was no basis for a
testinonial hearing on Bacon’s claimthat his attorney provided
i nadequate representation by not calling the so-called alibi
w tnesses.” (R12, Appellate Division Opinion, dated February 16,
2006 at 5).

Errors in state post-conviction relief proceedings are
collateral to the conviction and sentence and do not give rise to

a claimfor federal habeas relief. See, Hassine, 160 F. 3d at

954. Furthernore, as a general rule, matters of state |aw and
rules of procedure and evidence are not reviewable in a federal
habeas petition. The Suprene Court has stated that “it is not
the province of a federal habeas court to reexam ne state-court

determ nations on state-law questions.” Estelle v. MQiire, 502

U S. at 67-68.

Here, it appears that Bacon is arguing that the PCR court’s
deni al of an evidentiary hearing violated due process. Thus, the
appropriate inquiry is "whether the clainmed error of lawis a
fundanent al defect which inherently results in a conplete
m scarriage of justice or in an om ssion inconsistent wwth the

rudi mentary demands of fair procedure.” Hutchins v. Hundl ey,

1991 W 167036 at *4 (D.N. J. Aug. 22, 1991). “[A]n otherw se
valid conviction should not be set aside if the review ng court
may confidently say on the whole record that the constitutional

error was harnl ess beyond a reasonabl e doubt.” Delaware v. Van

Arsdall, 475 U S. 673, 681 (1986). An error is not harmess if
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"it aborts the basic trial process or denies it altogether."”

Hut chins, 1991 W. 167036 at *5 (citing Rose v. dark, 478 U.S.

570, 578 n.6 (1986)).
In this case, a careful review of the PCR proceedi ngs and
the state court rulings confirmthat Bacon failed to establish a

prima facie case of ineffective assistance of counsel that would

have allowed the state court to grant an evidentiary hearing.
The Court finds that the state PCR court conmtted no error of a
constitutional dinmension. Further, there is no show ng that the
state court determnations "resulted in a decision that was
contrary to, or involved an unreasonable application of, clearly
established Federal |aw, as determ ned by the Supreme Court of
the United States,” or "resulted in a decision that was based on
an unreasonabl e determ nation of the facts in light of the

evi dence presented in the State court proceeding."'* WIIlians,
529 U. S. at 412-13. Therefore, this claimis denied for |ack of
merit and for failure to show deprivation of a federa

constitutional right.

1 The PCR court expressly held that none of the
i neffective assistance of counsel clains satisfied the Strickl and
st andar d.
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H. PCR Court Did Not Deny Appell ate Revi ew

In the final claim (Gound Ten) for this Court to consider,
Bacon all eges that the PCR court denied himfull appellate review
because the court allegedly heard only the issues raised by
Bacon’ s counsel and not the issues set forth in petitioner’s pro
se brief. This claimnust be denied because it is wholly |acking
innmerit. Indeed, the PCR record shows that all of the issues
submtted by Bacon in his pro se brief were either nmade part of
his counsel’s brief or presented at oral argunent, or w thdrawn
by petitioner at the PCR hearing.* (R25, PCR transcript at
10: 17-11:24). Because Bacon has not denonstrated any cl ai m of
constitutional magnitude, this ground for habeas relief will be
deni ed accordingly.

| V. CERTI FI CATE OF APPEALABI LI TY

This Court next nust determ ne whether a certificate of
appeal ability should issue. See Third G rcuit Local Appellate
Rule 22.2. The Court may issue a certificate of appealability
only if the petitioner “has made a substantial show ng of the
denial of a constitutional right.” 28 U S.C. 8§ 2253(c)(2). For
t he reasons di scussed above, this Court’s review of the clains
advanced by petitioner denonstrates that he has failed to nmake a
substantial show ng of the denial of a constitutional right

necessary for a certificate of appealability to issue. Thus,

12 Ppetitioner withdrew his claimin Point Two of his pro se
brief regarding the toxicology report. (R25, PCR Transcript at
11: 18- 24).
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this Court declines to issue a certificate of appealability
pursuant to 28 U.S.C. 8§ 2253(c)(2).

CONCLUSI ON

For the above reasons, this Court finds that the § 2254
habeas petition should be denied on the nerits and a certificate

of appealability will not issue. An appropriate Order foll ows.

S/ Peter G Sheri dan
PETER G SHERI DAN, U. S.D. J.

Dat ed:
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