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MATTER BEFORE THE COURT
| This matter comes before the Court on the Motion of G-I Holdings, Inc. for Summary
Judgment Respecting Claims of Three Former Members of the Center for Claims Resolution,
Inc.: (1) Quigley Co., Inc.; (2) United States Gypsum Co.; and (3) Pfizer, Inc., pursuant to Rule
56 of the Federal Rules of Civil Procedure, made applicable in bankruptcy cases by Ruie 7056 of
the Federal Rules of Bankruptcy Procedure. On February 9, 2011, this Court held a hearing and

reserved decision. The following constitutes the Court’s findings of fact and conclusions of law.
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STATEMENT OF FACTS AND PROCEDURAL HISTORY

A. Background

The Court need not recite the entire procedural history of this case, but some background
is necessary to adjudicate- the instant claims objection.' On January 5, 2001, G-I Holdings, Inc.
(“G-I”) filed a voluntary petition for relief under chapter 11 of title 11 of the United States Code
(the “Bankruptcy Code”) and continued to operate its business as a debtor-in-possession. On
August 3, 2001, ACI, Inc. (“ACI”), a subsidiary of G-I, also filed a voluntary petition for relief
under chapter 11 of the Bankruptcy Code. Pursuant to this Court’s Order on October 10, 2001,
the two cases have been jointly administered.>

On January 25, 2001, the Ofﬁcé of the U.S. Trustee appointed the Official Committee of
Unsecured Creditors pursuant to 11 U.S.C. § 1102(a), ECF No. 87, and on October 10, 2001, the
Court appointed C. Judson Hamlin as Legal Representative—a fiduciary representative of the
interests of persons holding present and future asbestos-related claims against G-I, ECF No. 603.

Chief Judge Garrett Brown of the U.S. District Court for the District of New Jersey and this

! For a more complete procedural history, see In re G-I Holdings, Inc., 472 B.R. 263 (Bankr. D.N.J. 2012); In re G-I
Holdings, Inc., 443 B.R. 645 (Bankr. D.N.J. 2010); United States v. G-1 Holdings, Inc. (In re G-I Holdings, Inc.),
2009 WL 4911953 (D.N.J. Dec. 14, 2009); In re G-1 Holdings, Inc., 2006 WL 2595264 (D.N.J. Sept. 8, 2006); In re
G-I Holdings, Inc., 2006 WL 2403531 (Bankr. D.N.J. Aug. 11, 2006); Official Comm. of Asbestos Claimants v.

Bldg. Materials Corp. of Am. (In re G-I Holdings, Inc.), 338 B.R. 232 (Bankr. D.N.J. 2006), vacated, 2006 WL
1751793 (D.N.J. Jun. 21, 2006); G-I Holdings, Inc. v. Bennet (In re G-I Holdings, Inc.), 328 B.R. 691 (D.N.J. 2005),
Official Comm. of Asbestos Claimants v. G-I Holdings, Inc. (In re G-I Holdings, Inc.), 385 F.3d 313 (3d Cir. 2004);
G-I Holdings, Inc. v. Bennet (In re G-1 Holdings, Inc)., 380 F. Supp. 2d 469 (D.N.J. 2005); Official Comm. of
Asbestos Claimants v. Bank of N.Y. (In re G-1 Holdings, Inc.), 318 B.R. 66 (D.N.l.), aff'd, 122 F. App’x 554 (3d Cir.

2004); In re G-I Holdings, Inc., 218 F.R.D. 428 (D.N.J. 2003); In re G-I Holdings, Inc., 2003 WL 22273256 (D.N.J.
Aug. 8,2003); Official Comm. of Asbestos Claimants v. G-I Holdings, Inc. (In re G-I Holdings, Inc.), 295 B.R. 502
(D.N.J. 2003); United States v. G-I Holdings, Inc. (In re G-I Holdings, Inc.), 295 B.R. 222 (D.N.J. 2003); Official
Comm. of Asbestos Claimants v. G-I Holdings, Inc. (In re G-1 Holdings, Inc.), 295 B.R. 211 (D.N.J. 2003); Official
Comm. of Asbestos Claimants v. G-I Holdings, Inc. (In re G-I Holdings, Inc.), 327 B.R. 730 (Bankr. D.N.J. 2005);
In re G-I Holdings, Inc., 323 B.R. 583 (Bankr. D.N.J. 2005); G-I Holdings, Inc. v. Those Parties Listed on Ex. A (In
re G-1 Holdings, Inc.), 313 B.R. 612 (Bankr. D.N.J. 2004); In re G-I Holdings, Inc., 308 B.R. 196 (Bankr. D.N.J.
2004); In re G-1 Holdings, Inc., 292 B.R. 804 (Bankr. D.N.J. 2003); G-I Holdings, Inc. v. Hartford Accident &
Indem. Co. (In re G-I Holdings, Inc.), 278 B.R. 376 (Bankr. D.N.J. 2002); G-I Holdings, Inc. v. Reliance Ins. Co. (In
re G-I Holdings, Inc.), 278 B.R. 725 (Bankr. D.N.J. 2002).

? For ease of reference, the Reorganized Debtors will be collectively referred to as “Debtors” or “G-1.”
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Court, by Order dated November 12, 2009, jointly approved the Debtors’ Eighth Amended Joint
Plan of Reorganization. ECF No. 9787.
B. G-I Background

G-I is the successor-in-interest to GAF Corporation (“GAF”), an entity named in
approximately 500,000 asbestos-related lawsuits. See G-I Holdings, Inc. v. Parties Listed On Ex.
A (In re G-I Holdings, Inc.), 313 B.R. 612, 621 (Bankr. D.N.J. 2004). The Committee submitted
that, as successor-in-interest to GAF, G-I remained liable for approximately 150,000 asbestos-
related lawsuits filed but unresolved as of the Petition Date and for unknown numbers of
asbestos-related claims that would be filed in the future. Id

In early 1994, GAF Building Materials Corporation, an indirecf subsidiary of GAF,
formed Buiiding Materials Corporation of America (“BMCA”), a wholly-owned subsidiary
corporation.” BMCA recéived substantially all of the assets of GAF’s roofing products business
and expressly assumed $204 million of asbestos-related liability. G-I indemnified BMCA
against any addiﬁonai asbestos-related liability; BMCA is G-I’s primary operating subsidiary
and principal asset.* Id. |

C. The Center for Claims Resoluiion, Inc.

The Center for Claims Resolution., Inc. (CCR) is a non-profit, non-stock corporation'
organizgd under the General Corporation Law of DelaWare, Del. Code Ann. tit. 8, § 101 et seq.
The CCR was incorporated in September 1988 to “administer and arrange for the evaluation,
settlement, payment, and defense of asbestos-related bodily injury claims.” CCR Certif. of

Incorp. art. III, Rossman Decl. ex. 1, at 2, July 15, 2010, ECF No. 10275-3.

> BMCA is not a debtor within the meaning of 11 U.S.C. § 101(13) in this or any other proceeding.

¢ Although BMCA claims it never manufactured any products containing asbestos, the company has been named as
an additional defendant in more than one thousand asbestos bodily injury lawsuits against GAF since September
2000. These claims are based on theories of successor liability or alter ego. In re G-I Holdings, Inc., 313 B.R. at
621. .
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The Producer Agreement Concerning Center for Claims Resolution (“Producer
Agreement”) established the CCR as a claims handling facility for its members, all “producers™
of asbestos or asbestos-containing products. See By-Laws of Center for Claims Resolution art.
III § 1, Rossman Decl. ex. 2, July 15, 2010, ECF No. 10275-4 (“CCR By-Laws”). The
“Participating Producers™® were named in a “substantial number” of asbestos-related personal
injury claims and “deem[ed] it beneficial to have an organization that [would] administer and
handle asbestos-related claims on beﬁalf of more than one Producer,” in order to, “on behalf of
all Participating Producers, resolve rﬁeritorious asbestos-related claims in a fair and expeditious
manner and, where necessary, defend asbestos-related claims efficiently and economically.”
Producer Agreement, Rossman Decl. ex. 3, at 1-2, July 15, 2010, ECF No. 10275-5." The
Participating Producers also based the Producer Agreement on a “desire to enter into a
constructive relationship with one another and to resolve any cross or counter claims that [the
Producers] may have against each other.” Id. at 2.

Pursuant to its Certificate of Incorporation and By-Laws, the CCR issued no capital
stock, but had members, who initially included all Producer Agreement signatories. A five-
person Board of Directors, made up of the CCR’s Chief Executive Officer and four directors
who are employed by different members, manage its affairs. CCR By-Laws art. III § 1-4, art. V;
CCR Certif. of Incorp. arts. III-V; see also Mot. Summ. J. Against Certain Former Members of
the Cen. for Cls. Resolution 4-5, ECF No. 10275 (“Summ. J.-Mot.”); G-I Holdings Omnibus

Mem. in Supp. of Mot. for Summ. J., July 15, 2010, ECF No. 10275-1 (“Summ. J. Mem.”); Joint

* “Producers” is defined by the CCR governing documents as “persons that are or were engaged in the mining,
manufacturing, production, processing, fabrication, distribution, installation, sale or use of asbestos or asbestos-
containing products or that may have a liability with respect to asbestos-related claims.” CCR Producer Agreement
§ 1,19, Rossman Decl. ex. 3 at 4, July 15, 2010, ECF No. 10275-5.

® Producer Agreement § I, § 7, at 3.

7 Herein, page references to the Producer Agreement are to the internal numbering.
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Mem. of L. of U.S. Gypsum Co., Pﬁzer Inc. & Quigley Co. in Resp to Mot. for Summ. J. 1,
Sept. 9, 2010, ECF No. 10302 (“Joint Opp’n Mem.”).
The Producer Agreement sets forth the CCR’s roles and responsibilities as the agent for
its members:
The Center shall administer, evaluate, settle, pay or defend all asbestos-_
related claims in a fair, cost-effective and expeditious manner. The Center
shall handle each asbestos-related claim on behalf of all Participating
Producer members, and shall not settle an asbestos-related claim on behalf
of fewer than all Participating Producer Members.
Producer Agreement § VIIL q 1, at 10-11 (“Claims Center Handling”).® The CCR is authorized
to “make payments and settle claims on behalf of Participating Producer fnembérs R (A
§ VIIL, 9 6, at 12. “As sole agent, the Center shall have exclusive authority and discretion to
administer, evaluate, settle, pay or defend all asbestos-related claims . ...” Id § IV, 1, at 8.
The CCR also billed and collected from the members and/or their insurers each member’s
allocated shares of certain liability payments and expenses. The CCR “act[ed] as a conduit for
the paymeﬁt by its members (and/or their insurer_s) of claims assérted against them. It réceived
funds from its members pursuant to an obligation to remit those funds to plaintiffs in settlement
of claims settled -by the CCR acting as agent for its members. . . . [As well] The CCR, in

negotiating settlements as agent for GAF and each of the other named [CCR members], did not

become a party to such settlement agreements and did not agree to fund such settlement. Instead,

# « Asbestos-related claims™ are defined in the Producer Agreement as:
[A]lny claims or lawsuits against any Participating Producers or the Center, or against any
Supporting Insurer based solely on the conduct of any Participating Producers, by
whomever brought and in whatever procedural posture such claims or lawsuits may arise,
seeking monetary relief (whether or not such relief is the only relief sought) for bodily
injury, sickness, disease or death, alleged to have been caused in whole or in part by any
asbestos or asbestos-containing product; provided, that asbestos-related claims shall not
include claims for damage to or destruction of property or statutory claims for
compensation by an employee against an employer.

Producer Agreement § I, ] 2, at 3.



Case 01-30135-RG Doc 10672 Filed 08/13/12 Entered 08/13/12 11:46:07 Desc Main
Document  Page 7 of 53

each member . . . was obligated to fund its share of the settlement as allocated by the CCR.”
Decl. of Joseph Jordan, CCR Chief Financial Officer, Prieto Decl. ex. 1 § 10, 12, Sept. 9, 2010,
ECF No. 10302-1 (originally filed as CCR Mem. in Supp. of Mot. for Order Granting Relief
from Automatic Stay ex. 1 910, Oct. 9,2001, ECF No. 608).

Members also have several roles and responsibilities with respect to in the CCR. First,

by becoming a member, a Producer
designates the Center as its sole agent to adminiéter and arrange on its
behalf for the evaluation, settlement, payment or defense of all asbestos-
related claims against such Participating Producer. As sole agent, the Center
shall have exclusive authority and discretion to administer, evaluate, settle,
pay or defend all asbestos-related claims, including the right to delegate to
any person, upon consent of the Participating Producer in question, such
authority and discretion with respect to designated asbestos-related claims
against such Participating Producers. :
. Producer Agreement § IV, q 1, at 7-8.

Members are responsible for paying their apportioned share of liability péyments and “a
percentage share of allocated expenses attributable to each claim handled by the Center.”
Id § VI, at 9-10. The CCR determined shares as provided in Attachment A to the Producer

- Agreement, and the apportionment established “the responsibility of each Participating Producer
for a percentage share of liability payments and a percentage share of allocated expenses
attributable to each claim handled by the Center as sole agent for such Participating Producer
under [Producer Agreement] Section IV.” Id. § VI, at 9. The Agreement further provides: “To
the extent that a Participating Producer’s percentage shares of liability payments and allocated

- expenses attributable to a particular asbestos-related claim are not paid in a timely.manner by

one or more of its Insurers . . . such Participating Producer shall pay in a timely manner the

percentages of liability payments and allocated expenses in question.” Id. at 10.
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Under the Producer Agreement, “[ijn the event that any Participating Producer’s
percentage shares of liability payments or allocated expenses are not paid in a timely manner, the
Center’s Board of Directors may direct the Center to institute an [alternative dispute resolution]
on behalf of the Center’s Participating Producers againét such Participating Producer to enforce
payment of such obligations.” Producer Agreement § XIV, q 4, at 18;19. To support the CCR in
its collection efforts if a Paﬂicipating Producer did not meet its obligatibﬁ, the CCR’s Board of
Directors adopted “Accounts Receivable Guidelines” in order to reinforce Members’ obligation
to pay their shares of “liability payments and allocated expenses” and to assist the CCR in
“keeping its receivable accounts current [and] to provide for prbmpt resolution of matters
delaying payment.” Memorandum from Joseph Jordan, Chief Financial Officer, CCR, to all
Participating Producers (July 15, 1993), Rossman Decl. ex. 4, at 2, July 15, 2010, ECE No.
10275-6. The Accounts Receivable Guidelines promulgate a procedure for collection of past-
due balances, including issuance 6f a series of notices, and also vest the Board of Directors with
discretion to “assure the Center is sufficiently protected” in the event of non-payment. CCR
Accounts Receivable Guidelines, Rossman Decl. ex. 4, at 4, 5-7, 8, ECF No. 10275-6.

With respect to claims between Members, the Producer Agreement expressly provides:
“[s]o long as it is a member of the Center each Participating Producer shall forego with respect to
asbestos-related claims for contribution or indemnity (other than for contribution or indemnity
assumed under written agreement) against all other Participating Producers that are members of
the Center.” Producer Agreement § XIV, 91, at 17-18.

Signatories to the Producer Agreement are members of the CCR until membership is
terminated in a manner set forth in the Producer Agreement. Methods of termination include

providing written notice and obtaining a determination that amounts due to the CCR have been
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paid or provided for, as well as filing for bankruptcy protection. Id. § IIL, 2(a)-(c), at 6-7.
After termination, former members of the CCR no long have any of the rights or obligations of
membership; however, the former member “shall continue to have and to honor all of the
obligations incurred by it [under the Produceir Agreement]| or on its behalf as a member prior to
the effective date of its membership termination[.]” Id. § III, § 3, at 7.°  Termination of
membership further:

serve[s] immediately as a withdrawal by such Participating Producer of the

designation of the Center as its sole agent . . . and shall terminate

immediately the Center’s right, authority and obligation to act on behalf of

such Participating Producer with respect to any and all asbestos-related
claims, whenever made or filed|.]

Id § 1V, 9§ 2, at 8. If a Participating Producer terminates its membership, “the corresponding
shares of the other Participating Producers shall be increased appropriately to pick up the shares
~ of the withdrawing or terminating Participating Producer.” Producer Agreement attach. A § F, at
.26 (as amended December 1, 1991), Rossman Decl. at 23, 48, ECF No 10275-5.
The Pr_oducer Agreement confers rights and benefits

only upon Participating Producers, Supporting Insurers that are paying
unallocated expenses incurred by the Center and the Center, and is not
intended to confer any rights or benefits upon any other persons. No person
other than the Center, a signatory hereto or a Supporting Insurer that is
paying unallocated expenses incurred by the Center shall have any legally
enforceable rights under the Agreement. All rights of action for any breach
of this Agreement by any signatory hereto are hereby reserved to the
Center, Participating Producers and to Supporting Insurers that are paying
unallocated expenses incurred by the Center.

? Section 111, 3 provides, in full:
Upon termination of membership and thereafter, a Participating Producer shall have none
of the rights or obligations of a member of the Center, as set forth in the Agreement,
Attachment A hereto and the Center’s by-laws. However, notwithstanding termination of
membership, a Participating Producer shall continue to have and to honor all of the
obligations incurred by it hereunder or on its behalf as a member prior to the effective date
_of its membership termination, including any retroactive adjustments of its percentage
shares of liability payments and allocated expenses made pursuant to Attachment A hereto.

Producer Agreement § 111, {3, at 7. :
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Producer Agreement § X, at 14.

Both G-I and the Former Members have terminated their membership in the CCR.
GAF’s membership in the CCR was terminated by resolution of the CCR’s Board of Directors,
pursuant to Producer Agreement § III, q 2(c)(ii), after the Board determined that several of
GAF’s actions constituted a material breach of the Producer Agreement. The Resolution, dated
December 17, 1999, stated the termination was to ‘be effective at the close of business January
17, 2000, thirty days after the written notice of resolution of termination by the Board.
Resolution & Notice of Termination qf 2-4, Rossman Decl. ex. 6, ECF No. 10275-8.

On June 25, 2001, U.S. Gypsum Corp. (USGC) filed a petition for relief under chapter 11
of the Bankruptcy Code in the U.S. Bankruptcy Court for the District of Delaware, which
terminated its membership in the CCR. Joint Opp’n Mem. at 9-10. Pfizer, Inc. (“Pfizer”) and
Quigley Co. (“Quigley”) also terminated their memberships. See Summ. J. Mem. at 10 n.9.

D. Relevant Proofs of Claim

By Order dated September 5, 2008, this Court fixed October 15, 2008, as the bar date by
which all proofs of claim against any interest in the Debtors had to be filed, other than certain
“Excluded Claims.” Bar Date Order, Sept. 5, 2008, ECF No. 8257.

1. CCR Proof of Claim

On October 9, 2008, the CCR filed a proof of claim in this proceeding alleging G-I was
liable to the CCR for $299.5 million plus interest, fees, and expenses because G-I breached the
terms of the Producer Agreement by failing to pay “Debtor’s share of settlements . . . [and]
Debtor’s share of expenses that CCR incurred on the Debtor’s behalf.” CCR Proof of Claim
9 13, Rossman Decl. ex. 5, at 6, ECF No. 10275-7. The Proof of Claim itemized _G-I’s alleged

liability to the CCR as follows:

10
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10. Prior to the Petition Date, the CCR had paid out to asbestos
claimants the aggregate net amount of $29,494,327 for the Debtor’s
share of settlements that the Debtor had not paid to the CCR. In
other words, the CCR “fronted” $29,494,327 on the Debtor’s
behalf prior to the time the CCR stopped paying out the Debtor’s
shares of settlement to asbestos claimants. The CCR has never been
repaid by the Debtor for those amounts.

11. In addition, prior to the Petition Date, the Debtor’s unpaid share of
expenses incurred by the CCR was $2,613,939. In other words, the
CCR incurred expenses of $2,613,939 on the Debtor’s behalf that the
Debtor failed to pay. The CCR has never been repaid by the Debtor for
those amounts. _

12. Subsequent to the CCR’s January 28, 2000 notice to GAF, a  number
of asbestos claimants voided their potential settlement agreements. Net
of those voided settlements, the Debtor’s unpaid shares relating to
claimants to whom the CCR did not “front” the Debtor’s share was
$222,597,107.

Id. 9 10-12. The itemized alleged liability totals $254,705,373.00; the CCR Proof of Claim also
demands interest, attorneys’ fees, and expenses. Id. 9 13. |
2. Former Members’ Proofs of Claim

Prior to the general bar date, each of the Former Members filed a separate and timely
proof of claim seeking to recover monies G-I allegedly should have paid to the CCR as its
“share” of asbestos personal injury settlements, in breach of the Producer Agreement. See
Summ. J. Mem. at 10; Joint Opp’n Mot. at 9.

USGC filed its Proof of Claim on October 15, 2008. USGC Proof of Cl., Rossman Decl.
ex. 11, ECF No. 10275-13. As explained in the accompanying attachment, USGC asserts a
breach of contract claim based on G-I’s “fail[ure] to pay its share of asbestos personal injury
claim settlements in accordance with the Debtor’s contractual obligation as a member of the
[CCR] and a signatory to the Producer Agreement,” stating that as a result of that alleged breach,

USGC “was required to pay substantial amounts in settlement payments for which the Debtor

11
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was liable.” Id. at 3. USGC asserts that in November 2000, “the CCR sought reimbursement
from the remaining CCR Members, including USGC, for the CCR’s payment of $30 million on
behalf of Debtor that the CCR made to satisfy Debtor’s share of Settlement Agreements,” and
that, as a resﬁlt, “[USGC], on or about January 8, 2001, paid to the CCR by electronic transfer
$10,104,042.61 to reimburse CCR for making such payments on Debtor’s behalf and on behalf
of another defaulting member of the CCR Asbestos Claim-Management Corporation.”’ USGC
estimates $6,316,000 of its Jénuary 8, 2001 payment is attributable to G-I, and it claims that |
amount from the Debtors as damages. /d. ' |

Pfizer filed its Proof of Claim on October 15, 2008. Pfizer Proof of Cl., Rossman Dgcl.
ex. 9, ECF No. 10275-11. In it, Pfizer seeks damages for G-I’s .“breach of the [Producer
Agreement] due to its failure to pay to the Center for Claims Reso‘lution its percentage share of
liability payme_nts with respect to settlements of Asbestos-Related Claims.” It continues, “[a]s a
result of [G-I’s] failure to pay fund [sic] its percentagé share of liability payments, Pfizer hés
been and will be required in the future to pay amounts in excess of its percentage share of
liability payments estabiished by the CCR in connection with settlement agreements entered into
by the CCR on behalf of [G-I].” Id at 3. Pfizer’s claim is for “[n]ot less than $5,721,631.51.”
Id at2.

Quigley ﬁl_ed its Proof of Claim on October 13, 2008. Quigley Proof of Cl., Rossman
Decl. ex. 10, ECF No. 10275-12. In it, Quigley uses similar language to describe its requested
damages for G-I’s “breach of the [Producer Agreemént] due to its failure to pay to the Center for
Claims Resolution its percentége share of liability payments with respect to settlements of

Asbestos-Related Claims.” Id. at 3. Quigley states its damages are unliquidated. Id. at 2.

"9 USGC identifies Asbestos Claims Management Corporation as the other “defaulting member” to whom a portioh
of its January 8, 2001 payment is attributable. USGC Proof of Cl. at 3.

12
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3. CCR Settlement Agreement

Negotiations between the CCR and G-I resulted in a Settlement Agreement. Order
Approving Settlement & Compromise of Certain Cls._ Pursuant to the CCR Settlement
Agreement, Rossman Decl. ex. 7, ECF No. 10275-9 (originally filed as ECF No. 9595). Under
the CCR Settlement Agreement, G-I agreed to pay and the CCR agreed to accept a payment that
would represent G-I’s entire liability, as of the effecttve date of the Plan, to the CCR for G-I’s
share of “Liability Payments” and “Allocated Expenses” under the terms of the Producer
Agreement. Summ. J. Mem. at 8. The “CCR Payment Amount” is “equal to the greater of (a)
$9.9 million or (b) the amount that results from multiplying $110 million by the Asbestos Trust’s

_ Initial Payment Percentage.” CCR Settlement Agreement § 1, ECF No. 9467 (“Terms and

Conditions™). |

The Former Members objected to the CCR Settlement Agreement, arguing that even
though the CCR was paid in full by the Former Members, the CCR Proof of Claim included an
alleged claim against. G-I for amounts actually paid by the Former Members. The Former
Members sought clarification that t}te Settlement Agreement would not and could not affect or
operate to settle or release the Former Members’ claims against G-I. Joint Opp’n Mem. at 11.
Those objections were resolved by an agreement by G-I to add language to the proposed Order.
Id

Ort September 24, 2009, this Court entered an Order, pursuant to Rule 9019 of the
Federal Rules of Bankruptcy Procedure, approving the CCR Settlement Agreement. The
Settlement Approval Order provides, in relevant part: |

The Settlement Agreement shall govern the treatment of all claims arising
from, relating to or in connection with facts or legal relationships that
existed among the CCR Parties and the G-I Plan Parties before or during G-
I’s chapter 11 case, and shall be binding on all entities asserting claims

13
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against G-I that derive from CCR or depend upon CCR’s rights. Upon entry
of this Order, the CCR Payment Amount shall be the sole and exclusive
source of payment in respect of any such claims. For the avoidance of
doubt, nothing in this Order or the CCR Settlement Agreement shall release,
prejudice, compromise or otherwise affect the claims, if any, that Former
Members or the NGC Bodily Injury Trust, as successor in interest to the
NGC Settlement Trust, have or may have against the G-I Plan Parties (as
alleged in the Former Member’s and NGC Bodily Injury Trust’s proofs of
claim) or the CCR or the defenses to such claims that may be raised by the
G-I Plan Parties. The Court will address the claims of the Former Members
and the NGC Bodily Injury Trust and objections thereto at a hearing or
hearings to be set on notice at a date or dates to be determined.

Settlement Approval Order 9 6, ECF No. 9595.

4. T reétment of CCR & Former Members’ Claims under the Plan

Treatment of the Former Members’ claims and the CCR Claim varied under the proposed
plans of reorganization. The terms of the Fifth Amended Joint Plan of Reorganization proposed
to treat the timely filed claims of Former Members as disallowed, and, by classifying their claims
as part of the “CCR Claim” in Class 8§, eliminatéd Former Members’ right to adjudicate the
merits of their claims. Joint Opp’n Mot. at 11. The Former Members each filed an objection to
that part of the préposed Plan. Id.; see also ECF Nos. 9453, 9456, 9459.

On October .5, 2009, Debtors filed an Eighth Amended Joint Plan of Reorganization,
which contained modifications reflecting negotiations between Debtors, the Committee, and
other parties. 8th Am. Joint Plan of Reorg., Oct. 5, 2009, ECF No. 9644. The U.S. District
Court for the District of New Jersey, Chief Judge Garrett E. Brown, and this Court held fhe
confirmation hearing on September 30, 2009; October 5, 2009; October 6, 2009; October 15,
2009; and November 7, 2009. The District Court and this Court jointly approved Debtors’
Eighth Amended Joint Plan of Reorgénization. Confirmation Order, Nov. 12, 2009, ECF No.

9787; see also In re G-I Holdings, Inc., 420 B.R. 216 (D.N.J. 2009).
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The Eighth Amended Plan provides, inter alia, payment pursuant to the CCR Settlement
Agreement will discharge Debtors of all claims in Class 8. Class 8 contains “any claim arising
from facts or legal relationships that existed before or during G-I’s bankruptcy that the CCR or
its members, in their capacity as such, have asserted or could assert against G-I or its bankruptcy
estate, including . . . any Claim for compensatory damages, contribution, indemnity, payment,
reimbursement, subrogation, or any other remedy.” 8th Am. Plan § 1.135. The Class 8 claims
are based upon: |

(i) alleged breach by G-I of the CCR Producér Agreement or any
amendments thereof; (ii) alleged payment or advances of funds, or
financing of expenses, by or through CCR on G-I’s account or for G-I’s
benefit; and (iii) any liability or expense allegedly incurred or paid by or
through CCR as a result of G-I’s failure or refusal to pay any obligation it
allegedly incurred under any agreement made by CCR, during G-I’s
membership in CCR, for the settlement of any asbestos-related personal
injury or wrongful death Claim; provided, however, that the CCR Claim
shall not include the Former CCR Member Claims to the extent such claims
are allowed . . .

Id. The Eighth Amended Plan also provides in relevant part that the parties would preserve their
claims and defenses for later adjudication:
Debtors believe the Former CCR Member Claims are derivative of the CCR
Claim, and holders of Former CCR Member Claims have no individual
right to assert such Claims against G-I; thus Debtors believe the CCR has
compromised and settled these derivative Claims pursuant to the CCR
Settlement Agreement; provided, however, to the extent the Former CCR
members Claims become Allowed Former CCR Member Claims, such

Claims shall be entitled to the treatment provided for Allowed Claims in
Class 3A.

Id § 3.13(b)(i1); see also Summ. J. Mem. at 9; Joint Opp’n Mem. at 11-12. Thus, to the extent
this Court determines the Former Members’ Claims are allowed, those claims are not included in
the CCR Claim and instead are entitled to the treatment for allowed claims in Class 3A (G-1

Unsecured Claims). The Plan provides each holder of an allowed claim in Class 3A shall receive

15



Case 01-30135-RG Doc 10672 Filed 08/13/12 Entered 08/13/12 11:46:07 Desc Main
Document  Page 16 of 53

cash in an amount equal to 8.6% of such allowed claim. See Joint Opp’n Mem. at 12 (citing 8th
Am. Plan § 3.5(b)). But ¢f Summ. J. Mem. at 10 n.7 (arguing that while the plan provision does
specify that to the extent the Former Members® Claims are allowed, those claims wiH not be
considered part of the CCR Claim, the Former Members lack standing entirely to bring these
claims, and thus the claims should be disallowed and expunged).
E. G-I's Motion for Summary' Judgment
G-I filed the instant Summéry Judgment Motion on July 15, 2010. Debtors seek
summary judgment disallowing Former Members’ claims and expunging those claims from the
claims register because, G-I argues, Former Members lack standing to bring breaéh of contract
claims against G-I for allegedly breaching the terms of the Producer Agreement. Debtors argue
ﬁrstly the Producer Agreement’s terms explicitly authorize the CCR, not its members, to pursue
claims for unpaid shares of settlement and, therefore, the Former Members are barred from
~ enforcing its provisions against G-I directly. Secondly, G-I argues that under Delaware law,
because the complained-of breach of contract is not failure to make payments to the Former
Members but rather failure to make payments to the CCR, the Former Members’ claims are
derivative of the CCR’s claims against G-I, which have been prosecuted and settled. Thirdly,
Debtors argue that because the CCR has already settled any potential claims against G-I based on
or arising under the Producer Agieement,.there is no- claim left for the Former Members to
pursue, and, accordingly, they should seek recourse .from the CCR, rather than the Debtors.
Summ. J. Mem.
On September 9, 2010, the Former Members filed a Joint Memorandum of Law in
Response to G-I’s Summary Judgment Motion. In it, they argue they have standing under the

Producer Agreement’s express terms because the delegation of agency to the CCR is limited to
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asbestos-related personal injury claims brought against CCR members and the Former Members
have terminated their CCR membership and with it, the corresponding delegation of authority.
Further, the Former Members argue Delaware law supports the treatment of their claims for
breach of contract as direct claims because the unique corporate structure of the -CCR makes it
merely a conduit and, therefore,' both the injury and the beneﬁt of the recovery from G-I’e
alleged breach is to the Former Members, not the CCR itself. Former Members also argue the
CCR has no right to enforce the breach of contract claims against Debtors because the CCR was
neither a party nor a signatory of the Producer Agreement nor did it suffer any harm from G-I’s
alleged breach. Former Members also allege neither the Settlement.Agreement nor G-I’s Eighth
.Amended Plan of Reorganization contain a bar to Former Members’ ability to pursue G-I for the
alleged damages. J oint.Opp’n Mem.

G-I filed a Reply to J eint Memorandum of Certain Former Members and Memorandum
of Law in Further Support of its Motion for Summary Judgment on September 30, 2010. In the
Reply, it refutes the Former Members’ interpretation of the Producer Agreement, arguing the
Former Members merely select a portion of one contract provision to focue on, disregarding its
context; essentially, G-I argues, to accept Former Members’ interpretation would either nullify
other contract provisions or render the contract internally inconsistent. Further, G-I asserts that
because the claims Former Members are seeking to bﬁng against G-I are for damages
contractually owed exclusively to the CCR, those claims are necessarily derivative despite the
CCR’s corporate structure. G-I argues that based on the terms of the Producer Agreemeﬁt,
which are undisputed material facts before the Court, it is entitled to judgment as a matter of law.

G-1 Reply Mem.
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CONCLUSIONS OF LAW
A. Jurisdiction
Adjudication of a claim arising in a bankruptcy proceeding is a core matter. 28 U.S.C.

§ 157(b)(2)(B). The Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1334 and the

Standing Order of Reference from the U.S. District Court for the District of New Jersey dated
July 23, 1984. Finally, venue is proper pursuant to 28 U.S.C. § 1409(a).
B. Legal Standards |
1. Summary Judgment

Federal Rule of Civil Procedure 56(a), made applicable to these proceedingsb by Federal
Rule of Bankruptcy Procedure 7056, provides a court shall “grant summary judgment if the
movant shows that there 1s no genuine dispute as to any material fact and the movant is entitled |
to judgment as a matter of law. The court should state on the record the reasons for grantiﬁg or-
denying the motion.” ‘Fed. R. Civ. P. 56(a); Fed. R. Bankr. P. 7056. !

The Supreme Court has defined an “issue of material fact” as a question which must be-
answered in order to determine the rights of th¢ parties under substantive law and which can only
properly be resolved “by a finder of fact because [it] may reasonably be resolved in favor of
either party.” Anderson v. Liberty Lobby, 477 U.S. 242, 250 (1986); see also Justofin v. Metro.
Life Ins. Co., 372 F.3d 517, 521 (3d Cir. 2004) (“A fact is material when its resolution ‘might
affect the outcome of the suit under the governing law,” and a dispute about a material fact is
genuine ‘if the evidence is such that a reasonable jury could return a verdict for the nonmoving

party.””) (citing Anderson, 477 U.S. at 248).

' The quoted language is taken from the 2010 revision of Rule 56(a), which replaces the previous Rule 56(c).
Notably, it replaces “genuine issue of material fact” with “genuine dispute as to any material fact.” The cited cases
all predate this new Code change and therefore use the older terminology.
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The moving party bears the initial burden of demonstrating there are no genuine issues of
material fact. Celotex Corp. v. Catrett, 477 U.S. 317, 323-24 (1986); Knauss v. Dwek, 289 F.
Supp. 2d 546, 549 (D.N.J. 2003). The burden then shifts to the nonmoving'party, who must
present evidence establishing a genuine issue of material fact exists, making it necessary to
reéolve the difference at trial. Id. The nonmoving party must “make a showing sufficient to
establish the existence of every element essential to the party’s case, and on which that party wjll
bear the burden of proof at trial.” Cardenas v. Massey, 269 F.3d 251, 254-55 (3d Cir. 2001).

Inferences and facts should be construed in the light fnost favorable to the nonmoving
party. Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986); Sempier v.
Johnson & Higgins, 45 F.3d 724, 727 (3d Cir. 1995). However, parties opposing summary
judgment “mu.st do more than simply show that there is some metaphysical doubt as to the
material facts.” Matsushita, 475 U.S. at 586. The non-movant may not rely on mere allegations
but must present actual evidence raising a genuine issue of material fact. Anderson, 477 U.S. at
249, In addition, a motion for sumﬁmy judgment will not be defeated by “the mere existence”
of some disputed facts. Am. Eégle Outfitters v. Lyle & Scott, Ltd., 584 F.3d 575, 581 (3d Cir.
2009). “If the evidence (offered by the nonmoving party) is merely colorable or is not
significantly probative, summary judgment may be granted.” Anderson, 477 U.S. at 249-50
(citation omitted). Only dispu;[es over those facts “that might affect the outcome of the suit
under the governing law will properly preclude the entry of summary judgment. Dehart v. Horn,
390 F.3d 262, 267 (3d Cir. 2004).

Summary judgment may be proper even though some material facts remain disputed if,
aﬁér all inferences are drawn in favor of the non-moving party, the moving party is entitled to

judgment as a matter of law. Cleveland v. Policy Mgmt. Sys. Corp., 526 U.S. 795, 804 (1999).
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“[T]he inquiry involved in a ruling on a motion for summary judgment . . . necessarily implicates
the substantive evidentiary standard of proof that would apply at the trial on the merits.”
Anderson, 477 U.S. at 252,

The Third Circuit Court of Appeals has held the purpose of summary judgment is to
avoid an unnecessary trial which results in delay and expense. Tomalewski v. State Farm Life
Ins. Co., 494 F.2d 882, 884 (3d Cir. 1974). However, summary judgment is considered a
“drastic remedy” which is not to be granted liberally, and the Third Circuit has stated that “where
there is the slightest doubt as to the facts,” summary judgment may not be granted. Id.; see also
Ness v. Marshall, 660 F.Zd 517, 519 (3d Cir. 1981). At the summary judgment stage, therefore,
the role of the court “is not to weigh evidence, but to determine whether there is a genuine issue
for trial.” Knauss, 289 F. Supp. 2d at 549 (citing Anderson, 477 U.S. at 249).

2. Allowance of Claims |

Section 502 of the Bankruptcy Code provides “[a] claim or interest, proof of which is
filed under section 501 of this title, is deemed allowed, unless a party in interest . . . objects.” 11
U.S.C. § 502(a)."* If a party in interest objects, a claim will not be ailowed to the extent it is
“unenforceable against the debtor and property of the debtor, under any agreement or applicable
law for a reason other than because such claim is contingent or unmatured.” 11 U.S.C.
§ 502(b)(1). “This provision is most naturally understood to provide that, with limited
exceptions, any defense to a claim that is available outside of the bankruptcy context is also
available in bankruptcy.” Travelers Cas. & Surety Co. v. Pac. Gas & Elec. Co., 549 U.S. 443,

450 (2007). This reading is based on the “basic federal rule” that assessing the validity of claims

'2 Rule 3007 of the Federal Rules of Bankruptcy Procedure dictates the procedural requirements for objections to
claims. It requires objections to be made in writing and filed. Fed. R. Bankr. P. 3007. Local Rule 3007-1 of the
District of New Jersey Local Bankruptcy Rules requires all motions with respect to chapter 11 claims be filed within
sixty days of confirmation. District of New Jersey Local Bankruptcy Rules, D.N.J. LBR 3007-1.
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generally requires bankruptcy couﬁs to consult state law, as “creditors’ entitlements in
bankruptcy arise in the first instance from the underlying substantive law creating the debtor’s
obligation, subject to any qualifying or contrary provisions of the Bankruptcy Code.” Travelers,
549 U.S. at 450-51 (“[W]hen the Bankrubtcy Code uses the word ‘claim’ . . . it is usually
referring to a right to payment recognized under state law.”); Raleigh v. Ill. Dep’t of Revenue,
530 U.S. 15, 20 (2000); Butner v. United States, 440 U.S. 48, 55 (1979); see also I_n re
Combuslz‘ion Eng’g, Inc., 391 F.3d 190; 245 n.66 (3d Cir. 2005).

In evaluating a motion to disallow a claim; the facts must be construed in a light most
favorable to the non-moving party. Nat’l R.R. Passenger Corp. v. N.Y.C. Hous. Auth., 819 F.
Supp. 1271,_ 1275 (S.D.N.Y. 1993); cf’ Beﬁ Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007);
Fowler v. UPMC Shadyside, 578 F.3d 203, 210 (3d Cir. 2009).

The burden of proof for claims under § 502(a) “rests on different parties at different
times.” In re Allegheny Int’l, Inc., 954 F.2d 167, 173 (3d Cir. 1992). The claimant must first
allege facts sufficient to support the claim, and if that standard is met, the claim is prima fdcie
valid. Id.; cf. Ashcroft v. Igbal, 556 U.S. 662 (“A claim has facial plausibility when the pleaded
factual content allows the court to draw the reasonable inference that the defendant is liable for
the misconduct allegedl.”) (citing Twombly, 550 U.S. at 556). Once the claimant’s initial burden
is satisfied, the burden of going forward shifts to the objector, who must then produce evidence
“sufficient to negate the prima facie valid claim.” VFB, LLC v. Campbell Soup Co., 482 F.2d
624, 636 (3d Cir. 2007) (citing Allegheny Int’l, 954 F.2d at 173). If the objector produces
sufficient evidence to negate one or more of the sworn facts in.the. proof of claim, the burden

reverts to the claimant to prove the validity of the claim by a preponderance of the evidence.
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Allegheny Int’l, 954 F.2d at 173. The burden of persuasion remains with the claimant
throughout. Id.

C. Governing Law

.- The parties agree that to the extenf this Court must appiy state law, the laws of the State
of Delaware should govem. Feb. 9, 2011 Hr’g Tr. 6-7 (“Hr’g Tr.”). Accordingly, because the
CCR was incorporated in Delaware, this Court will apply the law of that state to interpret the
terms of the Producer Agreement in order to determine whether Former Members have authority
to pursue their claims thereunder. Further, Delaware law also governs “[w]hether plainﬁffs’
claims are direct ér derivative.” In re Franklin Mut. Funds Fee Litig., 388 F. Supp. 2d 451, 462-
63 (D.N.J. 2005) (holding that such a determination “is a question of state law” citing Kamen v.
Kemper Fin. Servs., Inc., 500 U.S. 90, 108-09 (1991)). |

YD. The Producer Agreement

1. Parties’ Positions
G-I argues the Former Members lack standing to file a proof of claim for breach of the
Producer Agreement because the terms of the Producer Agreement are “clear and unequivocal:
“no current or former member can bring a claim against another CCR member for non-payment of
amounts allegedly owed to the CCR.” Summ. J. Mem. at 12. It argues the CCR was the
appropriate party, per the express delegation of agency to the CCR and Producer Agreement
§ IV, 9 1—which provides only the CCR can initiate collection actions against its Members*—
to bring any “asbestos-related” liability claims, and it did so, resulting in the settlement

agreement. Id. at 19.

"* That provision provides: “By becoming a signatory to the Agreement and a member of the Center, each
Participating Producer hereby designates the Center as its sole agent to administer and arrange on its behalf for the
evaluation, settlement, payment or defense of all asbestos-related claims against such Participating producer.”

" Producer Agreement § VI, § 1, at 7-8; see also supra Statement of Facts § C.
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It further contends the delegation of authority in the Producer Agreement survives the
termination of a party’s membership in the CCR under Producer Agreement § III, § 3 and that
provision effectively bars any claims that accrued to the Former Members against any other CCR
member before the termination of membership, and that therefore, whether the Former Members
left the CCR has “no effect on their improper efforts to circumvent the express terms of the
Producer Agreement.” Summ. J. Mem. at 19. Alternatively, G-I argues the Former Members’
rights under the Producer Agreement were terminated with their merﬁbership and, therefore,
Former Members cannot seek to enforce the terms of the Producer Agreement against G-I
because “upon termination, a Participating Producer shall have none of the rights of a member of
the CCR.” Id. at 20 & n.18 (quoting Producer Agreement § III, q 3).

The Former Members argue that not only does the Producer Agreement not expressly bar
their claims, but in fact gives the Former Members a right to recover. They argue G-I “simply
ignores . . . the provision in the Producer Agreement that expressly recognizes that the Former
Members can assert breach of contract claims.” Joint Opp’n Mem. at 2.

They contend that in identifying an “express bar” to the Former Members’ claims, G-I is
ignoring the plain language of the Producer Agreement with respect to third party rights. Joint
Opp’n Mem. at 9-10."* Arguing the CCR does not have the authority to bring claims against G-I
as the Former Members’ agent because each of the Former Members terminated their CCR
membership, the Former Members counter G-I’s argument that the CCR’s agency is an
obligation incurred as a CCR member. In so doing they argue “[t]‘he delegation of the CCR as an

agent is not an ‘obligation’ under the Producer Agreement” and that G-I’s characterization of the

" In support, the Former Members cite to Producer Agreement § X, which provides, in relevant part: “all rights of
action for any breach of this Agreement by any signatory hereto are hereby reserved to the Center, Participating
Producers and to Supporting Insurers that are paying unallocated expenses incurred by the Center.” Joint Opp’n
Mem. at 9-10 (quoting Producer Agreement § X, at 14) (emphases in Joint Opp’n Mem.).
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delegatioﬂ as such is at odds with § IV, q 2, which provides “termination of a Participaﬁng
Producer’s membership in the CCR ‘terminates immediately’ the CCR’s right to act on behalf of
such Participating Producer.” Id. at 11-12 & n.10. |

Former Members further argue the provisions identified by G-I as the basis for the CCR’s
exclusive authority do not relate to the “rights of the CCR members as against each other, but,
rather to the CCR’s role in negotiating settlements of the claims brought by asbestos persenal
injury claimants against the CCR members.” The Former Members point to Producer
Agreement § VL, § 1 as an example of how G-I’s interpretation allegedly misinterprets the plain
meaning of the Agreement. Producer Agreement § Vi, 9 1, the Former Membere argue,. by its
own tefms relates directly to, or, alternatively is limited to, “asbestos-related claims.” Id. at 10-

11 &n.9.

The Former Members also argue G-I’s interpretation conflicts with the express terms of
§ X, the Third Party Rights provision. They maintain § X expressly recognizes the Former
Mefnbers’ right to assert a claim for breach of the parties’ agreement because that section
reserves “all rights of action for any breach of [the] Agreement” to the CCR and Participating
Producers, and the Former Members’ claim that G-I breached its obligations to them under the
Producer Agreement is “precisely the type of claim[] reserved to the Former Members by the

express terms of the Producer Agreement.” Id. at 10. Further, the Former Members allege
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USGC’s own Plan of Reorganization gave it the right to pursue its claim against G-I for breach
of the Producer Agreement.'

In its Reply, G-I maintains that because the Producer Agreement’s intent was to
formalize a structure in which to settle asbestos-related cases as well as to limit cross-claims
between the producers, the delegation of authority to pursue collection actions to the CCR is in
furtherance of the cooperative collective process. G-I Reply at 8 (citing § XIV, 9 1, 4 to
demonstrate “quite clearly that a central feature of the Producer Agreement was to prevent
iﬁtemecine fighting among producers”). Further, G-I argues, the only way the Producer
Agréement could implement the goals of its signatories is to “require that the individual
producers give up their rights to sue one another directly,” and to interpret the Producer
Agreement any other way would be contrary to the intent of the parties. Id. at 13.

G-I argues the Former Members are asking this Court to “ignore the clear meaning of the
Producer Agreement, by pointing to a single sentence, plucked out of context, from an entirely
irrelevant provision.” G-I Reply at 2. It argues § X of the Producer Agreement, upon which the
Former Members rely to argue their claims belong to them as parties to the Agreement, is “self-
evidently” concerned only with limiting the rights of third parties and avoiding the creation of
unintended third party beneficiaries, not limiting or defining the rights of the parties as against

each other. Id at 4. To use Former Members’ interpretation, it argues, would violate “three

"> On June 16, 2006, the U.S. Bankruptcy Court for the District of Delaware and the U.S. District Court for the
District of Delaware confirmed the First Amended Joint Plan of Reorganization of U.S. Gypsum Corp. and its
Debtor Subsidiaries, dated March 27, 2006. On June 20, 2006, the Plan became effective. USGC argues that
because its Plan provides that USGC retained and “may enforce, and shall have the sole right to enforce, any claims,
demands, rights, and causes of action that any Debtor or Estate may hold against any Entity,” and there was no
objection to that provision, it has the sole right to pursue its claim against G-I. Joint Opp’n at 18 (quoting USGC
Plan of Reorganization §IV.H.1). G-I argues in opposition that since the Former Members’ claims are for breach of
contract, the four corners of the contract control and may not be overridden by an interpretation of a provision in a
plan of reorganization that would “imbue the reorganized debtor with more rights” than it had prior to the
bankruptcy. G-l Reply at 6 n.4. At the February 9, 2011 Hearing, counsel for USGC clarified that its argument
presumes that there is right to a claim, and that essentially it was explaining that not only did it not lose its claim in
the process of reorganizing, but also it is the only entity that may assert the claim. Hr’g Tr. 43:20-44:16.
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fundamental canons of contract interpretation: (1) contracts must be read as a whole; (2) each
provision must be given effect; and (3) specific provisions trump general ones.” Id. at 5.

G-I also argues the Former Members’ | confention that the Producer Agreement’s
delegation éf authority is not binding upon them because they are no longer CCR members is
unsubstantiated and cannot be supported by the Producer Agreement. G-I claims the Former
Members miscons@e Producer Agreement § IV, 9§ 2 because they ignore the limitations imposed
by § IIL, 9 3. Compare Producer Agreement § VI, 2 (providing that “[t[he Center shall serve as
the sole agent of each Participating Producer with respect to all asbestos-related claims so long
as such Participating Producer is a member of the Center”), with Producer Agreement § 111, q 3
(providing that “obligations™ incurrpd by the Former Members during the period they were
members survive membership termination).'® G-I contends that because the F ormer Members’
claims against G-I arose before Former Members terminated their CCR memberships, the
Producer Agreement bars them from “usurping” the CCR’s authority to act as members’ sole
agent with respect to asbestos-related claims, including those against G-1. G-I Reply at 7.

G-I contends simply terminating CCR membership does not grant the Former Members
rights against G-I that they did nét have under the Producer Agreement, and, further, termination
does not free the Former Members from the obligations under the Producer Agreement. In
support, G-I argues that to allow the Former Members to proceed with their claims against G-I
would create an internally inconsistent interpretation of the Producer Agreement because, for

example, it would vitiate the ADR procedures and limitations in § XIV, §4."” Id at 6 & nn. 3-4.

% See supra note 9 for the full text of § III, § 3.

"7 In relevant part, § XIV, 9 4 provides: “In the event that any Participating Producer’s percentage shares of liability
payments or allocated expenses are not paid in a timely manner, the Center’s Board of Directors may direct the
Center to institute an ADR on behalf of the Center’s Participating Producers against such Participating Producer to
enforce payment of such obligations.” Producer Agreement § XIV, 14, at 19.
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At the February 9? 2011 hearing, parties further argued their contrasting interpretations of
the Producer Agre‘ement’.s vartous provisions. G-I reiterated its position that the intent of the
parties when signing the Producer Agreement was to minimize claims among the parties by
creating a collective body and delegating agency to that entity, and the Fofmer Members were
aware of this intent as a party‘to the Agreement. See Hr’g Tr. 13:3-:6 (“[Former Members] knew
and understood that [bringing shortfall claims] was the CCR, the collective entity’s
responsibility.”). G-I asserted its interpretation of § X of the Producer Agreement, arguing it was
“a miscellaneous or omnibus provision . . . essentially [ ] a boilerplate provision that says no-one
who’s outside of the CCR arrangement . . . can invoke any rights.” Hr’g Tr. 12:1-:2, :15-:20.
Becausé it is a general provision, G-I argues § X is trumped by mofe speciﬁc provisions, _
including § IV and § XIV, that, respectively, expliqitly delegate authority and agency .to.the CCR
to pursue asbestos-related litigation and ADR proceedings against Participating Producers. Id.
13:10-:18.

G-I further argued the appropriate remedy for the Former Members is to pursue a claim
against the CCR or to negotiate or arBitrate with it. Any recovery from G-I wbuld constitute a
windfall to the Former Members because they had the opportunity to negotiate whén they
terminated their CCR membership for all assets, including claims related to the alleged breach by
G-1. Id 14:12-15:22. Former MemBers’ right to recover from éther parties to the Producer
Agreement is barred by the Producer Agreement § I1I, § 3. Id. 16:18-:22, 16:25-17:2. Finally,
G-I argues, status as “former members” means they have no right to recover against G-I; because
G-I terminated its CCR membership before the Former Members did, the additional obligation
was known to the Former Members at the time they terminated their memberships, and recovery

should have been negotiated at that time with the CCR. Id. 18:7-:13.
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The Former Members contested G-I’s interpretation 6f the Producer Agreements’
provisions regarding termination of membership, arguing that after termination, the delegation of
agency to the CCR is instantly terminated and there is no provision of the Producer Agreement
that Bars the Former Members’ assertibn of “very straightforward breach of contract claims
against G-I for the out-of-pocket losses that they suffered as a result of G-I’s breach of the
Producer Agreement.” Id. 30:15-:19. Former Members argued there is a fundamental implied
right for non-breaching parties to a contract to assert a claim against a breaching party, and 'assert
that the third sentence of § X evidences that implied right. Id. 40:20-:23, 42:16-:20; see also
Producer Agreement § X (“All rights of action for any breach of this Agreement by any
signatories hereto are hereby reserved to the Center, Participating Producers, and to Supporting
Insurers that are paying unallocated expenses incurred by the Center.”).

Former Members ﬁthher argued § XIV, 9 4 of the Producer Agreement—the ADR
provision—is not applicable to their claims because: ﬁrsﬂy, there is no bar in the Producer
Agreement to the Former Members asserting breach of contract cl‘aims against another producer;
secondly, the ADR provision permits the CCR to collect only on behalf of the Participating
Producers, and the CCR’s agency on béhalf of the Former Members was terminated when they
left the CCR; and thirdly, the “obligations” referred to in the Producer Agreement, which survive
termination, should be read as monetary amounts—i.e:, obligations to fund settlements entered
into before termination—not an obligation to delegate authority to the CCR. Hr’g Tr. 33:10-
39:17. Further, they argue, the canon of construction that gives weight to a specific provision
over a general provision supports a narrow definition of “obligation,” because the specific
provision about terminating agency upon termination of membership overrides any argument

that “obligation” encompasses delegation of agency authority. Id. 39:12-:17.

28




Case 01-30135-RG Doc 10672 Filed 08/13/12 Entered 08/13/12 11:46:07 Desc Main
‘ Document  Page 29 of 53

Former Members also contested G-I's interpretatio.n of § IV, { | of the Producer
Agreement, the designation of the CCR- as “éole agent” to pursue “asbestos-related claims.”
They argue the designation of agency does not apply to the immediate proceedings because the
designation is limited by the Producer Agreement’s terms to “asbestos-related claims” as defined
by § I, II. Id. 32:8-33:9. In response, G-I argued, firstly, there was no mention in the Producer
Agreement of the right to sue other members, but there was a specific delegation of authority to
the CCR, and the specific delegation should trump an implied right of a party to a contract,
pursuant to principles of contract interpretation. Secondly, it argues, the existence of the CCR
would be meaningless if it did not have the_bauthority to be “the hub of the wheel of all of the
Participating Producers . . . . [The CCR was not] just hired to be a law firm or a proceésing
agent . . . they were created by this agreement in order to serve the function of taking the
individual members Qut of the business of suing each other.” Id. 71:7-:21.

Finally, the Former Members argued recovery from G-I would not constitute a windfall
to Former Members. They point to the CCR Settlement Agreement § 9, which provides that the
CCR will indemnify G-I for amounts it is required to pay with reSpect to former CCR members’
breach of contract c.laims,18 so therefore there is no risk of double payment by G-I. Thus, they

argue, there is no risk of harm to the Debtors because of overpayment on claims settled with the

'® The CCR Settlement Agreement § 9 reads:
CCR, for itself, its successors, and assigns, shall indemnify the G-1 Plan Parties, and hold
them harmless, up to the limit of the CCR Payment Amount, from any liability resulting
from any claim asserted by any Member or former member of CCR based on or relating to
(a) any alleged breach of the CCR Producer Agreement, any obligation derived therefrom,
or any agreement related thereto; (b) any alleged payment or advance of funds, or financing
of expenses, by or through CCR on G-I’s account or for G-I’s benefit; or (c) any liability or
expense allegedly incurred or paid by or through CCR as a result of G-1’s failure or refusal
to pay any obligation it allegedly incurred under any agreement made by CCR for the
settlement of any Asbestos Personal Injury Claim; provided, however, that it is a condition
of CCR’s indemnification obligation under this Section 9 that G-1 continue, in good faith,
to object to and defend against such claims by Members or former members of CCR unless
and until such claims are disposed of by final order or unless otherwise agreed by CCR. |

CCR Settlement Agreement 11, Prieto Decl. ex 3, Sept. 9, 2010, ECF No. 10302-2.
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CCR. Id 30:20-31:8. In response, G-I argued the Former Members’ characterization of the
indemnity agreement contained in the CCR Settlement Agreement does not eliminate the risk of
a windfall to the Former Members. In support, G-I contends that regardless of whether the CCR
is characterized as a “conduit,” the CCR Settlement Agreement provided for the payment of $9.9
million frofn the G-I estate to the CCR, and that sum is the proceeds of the CCR’s claim that G-I
did not meet all of its monetary obligations under the Producer Agreement.'”” Jd. 63:20-65:21.
The Former Members contest that argument, characteﬁzing the Producer Agreement as,
fundamentally, “promises between the members” themselves rather than an agreement with the
CCR. They claim the CCR is no more than a conduit and the Former Members are the injured
party because the CCR itself did not fund the settlements, but rather the Former Members paid
G-I’s obligations and the CCR simply took the money and remitted it to the asbestos claimants.
Id. 28:21-29:24, 76:1-.7, :17-:25.
2. Standards of Law—Contract Interpretation

When interpreting contracts, the Supreme Court of Delaware has given priority to the
intention of the parties at the time the contract is formed. See E.I du Pont de Nemours & Co. v.
Shell Oil Co., 498 A.2d 1108, 1113 (Del. 1985); see also GMG Capital Invs., LLC v. Athenian
Venture Partners I, L.P., 36 A.3d 776, 779 (Del. 2012) (giving priority to parties’ intentions as
reflected in the four corners of the contract); Lorillard Tobacco Co. v. Am. Legacy Found., 903
A.2d 728, 738 (Del. 2006) (finding that courts are to “effectuate the parties’ intent”); Hifn, Inc. v.
Intel Corp., 2007 WL 2801393, at *9 (Del. Ch. May 2, 2007) (quoting Eagle Indus., Inc. v.

DeVilbiss Health Care, Inc., 702 A.2d 1228, 1232 (Del. 1997));, Comrie v. Enterasys Networks,

' Further, G-I argues, any objections to the settlement should have been made at the Bankr. R. Fed. P. 9019 hearing,
because there is “no doubt” that part of the CCR’s $299.5 million claim included the claims Former Members are
claiming they are entitled to assert. Hr’g Tr. 64:21-65:25. Former Members object to this characterization,
asserting that the Former Members have acted diligently with respect to claims: they filed claims as soon as there
was a bar date; objected to the CCR Settlement; objected to the various plans; and “never suggested that someone
else had these claims.” /d 77:10-:19.
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jnc., 837 A.2d 1 (Del. Ch. 2003) (holding that attempting, within reason, to fulfill the reasonable
shared expectations of parties at the _time they contracted is the primary goal of ‘contra'ct
intérpretation).

To determine the intent of the parties, courts look to the plain meaning of the language
and terms within the four corners of the contract. See GMG Capital, 36 A.3d at 779; Osborn v.
Kemp, 991 A.2d 1153 (Del. 2010). To do so, the court examines the entire agreement to

determine if the language clearly expresses the parties’ intent. If ft does and the terms of the

contract are clear on their face, the court must apply the objective meaning of terms as a

reasonable third party would understand them. See GMG Capital, 36 A.3d at 779; Osborn, 991
A.2d at 1159-60; Lorillard Tobacco, 903 A.2d at 739 (holding that a court is “constrained [in
iﬁterpreting] by a combination of the parties’ words and the plain'meaning”); Comrie, 837 A.2d
at 13; see also Comet Sys. Inc. .S ’holders’ Agent v. MIVA, Inc., 980 A.2d 1024 (Del. Ch. 2008)
(finding a contract is n;)t ambiguous simply because parties have conflicting interpretations, and
whether ambiguity exists is a question of law for the courts). Delaware employs the objective
method of interpretation of contract terms that are not defined within the contract—the meaning
given is that which an objective, reasonable third party would understand. See Osborn, 991 A.2d
at 1159, 1160 & n.21 (requiring the courts to use objective construction to determine a
reasonable meaning of the contract’s termé and defining an unreasonable interpretation as one
that “produces an absurd result or one that no reasonable person would have accepted when
entering the contract™); Comet Sys., 980 A.2d at 1030 (finding contract terms to be controlling
when a court use theﬁl to detérmine parties’ common meaning); cf. Lorillard Tobacco, 903 A.2d

at 738 (holding definitions in the contract control, but in absence thereof, courts look to

dictionaries to define terms).
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The meaning from one provision of a contract cannot control if that provision’s meaning
would contradict the meaning of the entire contract. Courts should give effect to all contract
provisions. In E.I du Pont de Nemours & Co. v. Shell Oil Co., the Delaware Supreme Court
held that:

[iln upholding the intentions of the parties, a court must construe the

agreement as a whole, giving effect to all provisions therein. . . . Moreover,

the meaning which arises from a particular portion of an agreement cannot

control the meaning of the entire agreement where such inference runs

counter to the agreement’s overall scheme or plan . ... To do so would be

to violate the cardinal rule of contract construction that, where possible, a

court should give effect to all contract provisions.
. 498 A.2d at 1113-14 (internal citations omitted); see also GMG Capital, 36 A.3d at 779; OSborn_,
991 A.2d at 1159 (holding that courts must give each term of a contract effect so as not to render
any part of the contract extraneous). Where all parties to a contract are sophisticated negotiators,
they are assumed to have bargained for the terms of the contract. Cf E.I du Pont de Nemours,
498 A.2d at 1114 (finding where contract terms result from a series of negotiations between
experienced drafters there is no reason to impose sanctions against the drafter merely because
one party was the last to draft an agreement).

3. Opinion of Law—Producer Agreement

Here, G-I and the Former Members rely on various provisions of the Producer Agreement
to argue the Agreement, respectively, bars the assertion of or provides an independent right to
assert breach of contract claims by one producer against another producer for allegedly
breaching the Producer Agreement by failing to fully meet its financial obligation to pay its
allocated share of liability for asbestos-related settlements. The Producer Agreement itself

governs whether Former Members have a right to bring a cause of action against G-I for its

‘alleged breach. In order to determine whether the Agreement bars or provides such a claim, the
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Court turns to the language of the Producer Agreement itself to determine the intent of the parties
at the time of contracting.

With respect to the intent in creating the CCR, the Producer Agreement, in its
introductory language, contains several broad statements of purpose including, most relevantly to
this Summary Judgment Motion: “Participating Producers desire to enter into a constructive
relationship with one another and to resolve any cross or counter claims_ that they may have
against each other[.]” Although the Court primarily relies upon the four corners of the
Agreement to determine the parties’ intent, supplemental support for the CCR’s purpose can be
found in its Certificate of Incorporation and the CCR Bylaws. This intention is further supported
by § XIV 9§ 1, which provides that during the pendency of membership, Participating Producers
forgo, With respect to asbestos-related claims, indemnity and contribution claims against other
members, other than those expressly assumed under written agreement. The explicit limitation
of members’ rights to bring claims against each other evidences the parties’ intention to prevent
internecine litigation.

Thus, while the CCR was created to expeditiously resolve the pending and future
asbestos-related claims, it was also intended to standardize the relationships between the various -
asbestos prbducers, including G-I and the Former Members. Accordingly, the Court finds the
Producer Agreement signatories intended to establish a cooperative, collective process for
allocating asbestos liability and, in furtherance of that process, delegated to the new corporate
entity the exclusive right to seek collection from a member that did not make a payment required
under the Producer Agreement’s allocation of a pro rata share of liability and expenses.

Having determined G-I and Former Members intended their relationship to be governed

by the Producer Agreements’ provisions, the Court next turns to what the parties intended by the
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delegation to the CCR of authority to act as “sole agent” with respect to “asbestos-related
claims” and for what period that agency was in effect. To define contract terms, the Court first
looks at any definitions contained in the contract itself. Here, “asbestos-related claims” is
defined by the Producer Agreement § I, 9 2 as “any claims or lawsuits against any Participating
Producers of the Center, or against any Supporting Insurer based solely on the conduct of any
Participating Producers . . . for bodily injury, sickness, disease or death, alleged to have béen
caused in whole or in part by any asbestos or asbestos-containing product.”

To interpret the extent and duration of the delegation of authority by the Participating
Producers to the CCR, the Court looks at § [I[Il—Membership in Center; § [V—Submission and
Withdrawal of Claims; and § XIV—Waivers, ADR, and Choice of Law. Keeping in mind that |
'we must interpret contract provisions so that each provision is given weight and none is rendered
superfluous, the Court will examine each in turn, then focus on how the Agreement as a whole
governs the right of Former Members to assert claims against G-I.

As set forth above, § III governs membership in the CCR and the relevant periods during
which members have the benefits and incur the obligations of membership. Section III, 9 1
provides that signatories to the Producer Agreement become CCR members at the time the
Agreement is signed and with that membership “shall have all of the rights and duties of a
member as set forth in the Agreement, Attachment A hereto and the Center’s by-laws.”
Paragraph‘ 3 of § III provides that upon termination of membership, former members no longer
have the rights of members and cease to incur obligations under the Producer Agreement. The
second sentence of 9 3, however, clarifies that although former members will not incur any new
obligations, they still “shall continue to have and to honor all of the obligations incurred by it

hereunder or on its behalf as a member prior to the effective date of its membership termination.”
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Thus, § III provides that the relevant period under the Produéer Agreement is from the time the
Producer Agreement 1s signed and a producer becomes a member of the CCR until such time as
the Member terminates its membership, with the caveat that any obligations incurred during that
period are still valid after membership is terminated. During the relevant period, the Producer
Agreement and its provisions govern the CCR members’ relationship with the CCR and with the
other members.

Section IV of the Producer Agreement provides that from the commencement of
membership in the CCR until termination of membership, CCR members designate the CCR as
the sole agent to handle asbestos-related claims against the members and that as sole agent, the
CCR “shall have exclusive authority and discretion” to handle those claims on behalf of the
Participating Members. Upon termination of membership, the CCR’s agency is terminated
immediately. Thus, read in conjunction with § III, § IV provides that during the period the
Producer Agreement governs the CCR members’ relationship with the CCR and other members,
the CCR is the sole agent for each CCR member and has exclusive authority, to “administer and
arrange” for the handling of asbestos-related claims, including to “administer, evaluate, settle,
pay, or defend” claims at its “exclusive authority and discretion.”

Section X1V, § 1 of the Producer Agreement provides that from the time a member signs
the Producer Agreement and becomes a CCR member until such time as membership is
terminated, each Participating Producer shall not bring claims for contribution or indemnity
against other members. Paragraphs 3 and 4 provide that if a CCR member does not fulfill its
obligations incurred under the Producer Agreement with respect to the liability payments or
allocated expenses, the CCR may bring an ADR against the member and that if there are any

disputes as to the validity, interpretation, or application of the Producer Agreement, or “all
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disputes concerning issues within the scope of the Agreement,” an ADR may be instituted. Read
in conjﬁnction with §§ III and IV of the Producer Agreement, § XIV thus provides that during
the time the Producer Agreement governs the relationship among the CCR members and the
CCR, as well as the obligations that arise during that period, CCR memberé may not bring claims
for contribution or indemnity against another CCR member and, if obligations are not fulfilled,
the CCR is the appropriate party to pursue collection actions, including an ADR.

Applying that reading of the Producer Agreement, the Court finds that Here, G-I’s
obligation to pay its allocated share of liabilities and expenses for the asbestos-related settlement
arose during the period it was a member, and therefore the Producer Agreements’ provisions
govern the treatment of G-I’s alleged failure to honor that obligation. The Former Members
were also CCR members at the time G-I’s obligation arose, and, therefore, the relationship
between Former Members and G-I was governed by the Producer Agreement and the Former
Members are therefore barred from bringing an indemnity or cqntribution action against G-I at
the time G-I allegedly did not uphold its obligations. Under the Producer Agreement, the CCR
had the exclusive right to not only impose obligations on G-I as a CCR member but also to
institute a collection action and/or an ADR for G-I’s failure to uphold its responsibilities.

The Former Members’ construction of § IV, 4 2 to mean that the CCR’s ability to bring
claims on behalf of members ends upon termination of the membership and their argument that
thus the Producer Agreement expressly provides a right to bring breach of contract claims
directly against other members, does not properly construe all of the terms of the contract so as
to construct an objectively reasonable reading of the Producer Agreement.

Similarly, the Court finds unconvincing Former Members’ reading of §§ IV and X of the

Producer Agreement. The Court determines that, when read in its entirety, § X clearly and
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unambiguously limits the rights of third parties and avoids the creation of unintended third party
beneficiaries. The Former Members argue that after termination of the Former Members’
membership and the resulting termination of the CCR’s agénéy to handle asbestos-related
claims, the CCR is the improper party to bring breach of contract claims against G-I and that the
Prdducer Agreement creates a right for Former Members to bring an independent action against
G-I. That reading would be in direct contravention of § XIV’s limits on Participating Producers’
ability to seek contribution and indemnification during .their membership. Moreover, that
reading would create a unreasonable result, because a producer could have joined the CCR,
received the benefit of the collaborative and collective process, then terminated its membership
and pursuéd the other members of the CCR for indemnity or contribution ¢claims. No reasonable

* party would, arguably, bargain for those terms nor would those terms give equal force to each
provision of the Producer Agreement.

Thus, reading the Producer Agreement as a whole, giving plain meaning to those terms
not expressly defined by the Agreement, and giving effect to each of the contractual provisions,
the Court finds Participating Producers (i) elected to rely exclusively on the CCR to settle and
pay asbestos claims and to collect payments from members, and (ii) agreed that upon termination
of CCR membership, former members would continue to be bound by obligations incurred
dﬁriﬁg the period it was a member. This Court concludes the CCR was authorized to resolve G-
I’s alleged breach of the Producer Agreement during the period in which G-I was a member and
that the Former Members are contractually barred from pursuing claims, including breach of
contract claims, against G-I independently of the CCR.

The Court finds, further, G-I’s previous settlement with the CCR for approximately $9.9

million, which was approved by this Court prior to the confirmation of the Eighth Amended
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Plan, settled all claims the CCR had against G-I arising out of G-I’s membership in the CCR,
including G-I’s alleged breach of the Producer Agreéement by virtue of its failure to pay its share
of asbestos-related personal injury settlements made by the CCR on behalf of its members.
Accordingly, the Producer Agreement does not confer standing upon the Former Members, and
their claims are duplicative of the CCR’s and must be dismissed accordingly.
E. Standing of Former Members to Bring Breach of Contract Claims

Having found the Producer Agreement did not create an independent right of action, the
Former Members’ standing now turns on whether their claims are direct or derivative. The issue
is whether the claims asserted by the Former Members are derivative causes of action (i.e.,
claims alleging injury to the CCR in its corporate capacity) or direct, individual causes of action
(i.e., claim alleging injuries to the Fofmer Members alone which are not derivative of the CCR’s
rights).

Whether an action is characterized as direct or derivative is a question of state law. See
In re Franklin Mut. Funds Fee Litig., 388 F. Supp. 2d 451, 462 (D.N.J. 2005) (citing Kamen v.
Kemper Fin. Servs., Inc., 500 U.S. 90, 108 (1991)). Courts look to the state of incorporation for
the applicable law. Id. Here, the parties do not dispute that Delaware state law applies to the -
extent state law is applicable. Hr’g Tr. 6:18-7:6.

1. Parties’ Positions

G-I claims the Former Members do not have standing to bring the breach of contract
claims because their causes of action are purely derivative (or “entirely duplicative™) of the
CCR’s claims. Summ. J. Mem. at 1-2.

| Asserting the correct question is for the Court to consider whether the Former Members

or the CCR suffered harm by G-I’s alleged non-payment, G-I argues that any damages to the
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Former Members are based exclusively on damages suffered in the first instance by the CCR. Id.
at 12, 14, 15-16. G-I applies the standard from Tooley v. Donaldson, Lufkin & Jenrette, Inc., 845
A.2d 1031 (Del. 2004) and argues the harm alleged here is a breach by G-I of its obligation
under the Producer Agreement and, therefore, the CCR is owed the duty because the obligation
to pay allocated charges ran to the CCR rather than other members individually. Summ. J. Mem.
at 16. With respect to the second prong of the Tooley test, G-I. argues it “logically follows”
monetary recovery would belong to the CCR because the claims asserted consist of what each
Former Member deems to be their individual share of overall damages to the CCR caused by G-
I’s alleged non-payment. Id. at 18 (citing Kramer v. W. Pac. Indus., Inc., 546 A.2d 348, 351
(Del. 1988)). G-I argues that “having structured their relations with G-I on a Corporate basis, the
Former Members cannot be permitted to repudiate that structure now by prosecuting individual
claims against G-I for matters that fall within the CCR’s purview.” Summ. J. Mem. at 19.

The Former Members argue firstly thg distinction as to whether the claims are direct or
derivative is irrelevant because the Producer Agreement gives them the right to recover under its
terms. Joint Opp’n Br. at 10-12 (citing Producer Agreement §§ IV, § 2 and X). They continue
and argue that under the Tooley test, the Former Members suffered the harm from G-I’s alleged
breéch because the Former Members funded the Settlement Agreements, while the CCR did not
suffer harm because it “merely forwarded the funds it received from the Former members to the
applicable asbestos claimaints” rather than funding the Agreements itself. Id at 13. As to the
recovery, they argue that since the Former Members were the ones who funded G-I’s allocated
share of the Settlement Agreements, the Former Members should be the ones who receive the

benefit of any recovery. Id. at 16.

39



Case 01-30135-RG Doc 10672 Filed 08/13/12 Entered 08/13/12 11:46:07 Desc Main

Document  Page 40 of 53

The Former Members’ claims based on breach of the Producer Agreement are direct, they
argue, because breach of contract claims are direct in nature and also because the CCR, being
only the agent who pursued collection claims on behalf of its Members, was not owed a duty by
G-I. . The Former Members further argue that G-I cannot provide any evidence the CCR has
suffered financial harm.

In fact, the Former Members contend that since they had terminated their membership
pursuant to the Producer Agreement § II1, § 3, before the CCR asserted claims against G-I for its
alleged breach, the CCR did not have standing to bring those claims as an agent of the Former
Members. In support, they note the CCR’s collection rights could only be asserted “on behalf”
of the Participating Producers. Id. (citing Producer Agreement § XIV, § 4). The Former
Members argue since the CCR itself has no right to assert similar claims against G-I, the Former
Members’ claims cannot be derivative because in order to be derivative, claims must properly
belong to a corporation. Id at 17-18 (citing Parnes v. Bally Entertainment Corp., 722 A.2d
1243, 1245 (Del. 1999) (stating a derivative claim is one that attempts to enforce a claim
belonging to a corporation)).

Former Members also contend the “unique business arrangement” of the Producer
Agreement and the CC.R. require the Court to “api)ly corporate law on derivative claims with
flexibility to avoid injustice.” Id. at 16 (citing In re Cencdm Cable Income Partners, L.P. Litig.,
2000 WL 130629, at *2 (Del. Ch. Jan. 27, 2000)). Citing Anglo American Securities Fund v. SR
Global Fund in support, the Former Members argue allowing the CCR to recover for G-I’s
alleged breach of the Producer Agreement, where the CCR was not a party to the Producer
Agreement and did not fund any of the asbestos litigation settlements out of its own assets,

would be akin to a windfall to the CCR. Id at 16-17 (citing Anglo Am. Secs. Fund v. SR Global
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Fund, 829 A.2d 143, 152 (Del. Ch. 2003) (hdlding some corporate entities may diverge “so
radically,” claims must be considered direct in order to enable those parties who are actually
injured to recover while preventing a windfall to other parties)).

In its Reply, G-I argues Former Members misinterpret the focus of the Tooley test for
d‘etermining whether a claim is dfrect or derivative. Former Merhbers, G-I alleges, focus on
whether they were harmed directly or indirectly, where the proper inquiry under Delaware law is
to whom the damages are owed. Here, it contends, because the remedy sought is owed
exclusively to the CCR, the claims for breach of the Producer Agreement are necessarily
derivative. G-I Reﬁly at 10. G-I argues there is “no clearer evidence” that the Former
Members® claims are entirely derivative of the FCCR claim than that the damages sought .in the
CCR Proof of Claim and the Former Members’ proofs of claim are the same. Id. at 11. G-I
characterizes Former Members’ arguments as “equitable, rather than contractual or legal” and
argues the Former Members cannot simply./ allege the Producer Agreement results in inequities
and thus the claims must be considered direct. 1d. at 12.

At the February 9, 201 1 hearing, the parties reiterated their arguments with respect to the
question of whether the Former Members’ claims were direct or merely derivative of the CCR’s
claims. G-I argued the CCR properly owned the claims because G-I was paying the CCR and,
should payments to cure the shortfall be ordered, G-I would be paying those to the CCR, not to
other members as individuals. Further, it argues the dispute as to what the Former Members may
recover is between the Former Members and the CCR, and the Former Members should have
negotiated with the CCR at the time their memberships were terminated. Hr’g Tr. 20:5-:14.

Counsel for USGS responded on behalf of the Former Members and argued because the

CCR was a non-stock, non-profit corporation with no material assets, the CCR could not have
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possibly suffered harm when G-I allegedly refused to pay its pro rata allocated share of the
settlement payments because the CCR only ever passed along the payments from the
Participating Producers to the settling litigants. Id. 29:19-:24.

Counsel for Pfizer argued on the Former Members’ behalf that the situation here can be
distinguished from a typical analysis under Tooley because the CCR is not a distinct légal entity
that could be ongoing despite a change in membership or that could suffer harm by losing assets
and because there is no mismanagement of the corporation, as is often evident in shareholder
derivative litigation. Id. 48:16-49:4-:8 (arguing the similarities between this case and Tooley are
“precious little other than the word ‘corporation’ and the State of Delaware™). Further, they
argue, the CCR does not, because of that structure, suffer a loss when one of the Participating
Producers does not meet their obligation under the Producer Agreement. The Settlement
Agreements are not corporate dbligations of the CCR but rather obligations of the current or.
former members. Id 50:24-51:15. The CCR is a conduit, they allege, and the Former Members
essentially paid G-I’s 6bligations by remitting money to the CCR, and the CCR immediately
remitted those funds to the asbestos claimants, essentially “passing along the money [Former
Members] provided the CCR.” Id. 76:1-:25.

The Former Members argued that while analyzing traditional shareholder derivative suits
is helpful, the more relevant line of cases are those that take into account alternative corporate
étructures. Relying primarily on 4nglo American Securities Fund, and Cencom, the Former
Members contend the first step for the Court to take in a Tooley analysis when de_termining
which entity suffered the harm is to look at the facts of how the entity was set up. Id. 50:17-:19.
They analogize the relationship between the CCR and the Participating Producers.to a fund

where limited partners buy in to create the entity and where the enterprise is therefore considered
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little more than an “amalgam of individual stakes.” Id. 51:16-52. Fiﬁally, they argue, common
sense dictates the Former Members’ claims are direct by their very nature—i.e., to recover for
out-of—inocket losses that arose from a breach of contract by a party to thé contract. Id. 54:14-:23.
G-I disagreed with the Former Members’ characterization of the CCR’s role and with the
“analogy to Anglo American Securities Fund and Cencom. Firstly, it argues, there is no injury to
the Former Members that is not also an injury to the CCR, so the Former Membérs cannot meet
the requirements to bring direct claims. See id 67:6-:10, 72:12-:21, 73:1-74:17. Secondly, the
very structure of bringing claims that are traditionally owned by a corporate entity is to promote
the “gatekeeper” aspect of a corporation—shareholders (or here, the Participating Producers)
cannot merely bring claims because they believe they have suffered injury. Id. 67:11-:22. G-I
argued the instant case cannot be analogized to Cencom because there, the partnership had been
idissolved and there was no entity from which the shareholders/partners could demand relief,
where here, the Former Members could have (and, G-I argueé, should have) negotiated with the
CCR for fhe alleged “overpayment.” See id 73:3-:9, 74:9-:17. Similarly, it argues the factual
distinctions between 4nglo American, where there was a very specific provision of capi'tal
accounting withinb the partnership under which those who became partners subsequent to the
injuring event would receive a windfall by recovery, and the immediate case, where there was a
corporate entity, the CCR, that pursued claims both pre- and stt-petition and subsequently
settled, are too great for an accurate comparison to be made. Id. 73:10-74:17, 74:20-:25.

. 2. Standards of Law—Derivative Claims

Generally, a cause of action that belongs to a corporation can only be asserted by the
corporation. In some circumstances, however, a shareholder may bring an action on the

corporation’s behalf. Agostino v. Hicks, 845 A.2d 1110, 1116 (Del. Ch. 2004). A derivative
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claim is lone brought by a shareholder on behalf of the corporation to redress injuries suffered by
the corporation. A direct claim, on the other hand, is one brought by a shareholder for injuries
‘suffered individually. See Anglo Am. Sec. Fund, L.P. v. S.R. Global Int’l Fund, 829 A.2d 143,
150 (Del. Ch. 2003); see also Penn Mont Secs. v. Frucher, 502 F. Supp. 2d 443, 458 (E.D. Pa.
2007). Determining whether a claim is direct or derivative has been described as “frustratingly
difficult to describe with precision.” Agostino, 845 A.2d at 1117; see Anglo Am. Sec. Fund, L.P.,
829 A.2d at 150 (“Because harm to the entity will almost inevitably harm the stakeholders and
because the entity itself is in some ways no more than an amalgamation of a certain subset of
stakeholders’ interests, differentiation of direct from derivative claims can be elusive.”).

The Supreme Court of Delaware articulated the standard for distinguishing between
direct and derivative claims in Tooley v. Donaldson, Lufkin & Jenrette, Inc.: “That issue must
turn solely on the following questions: (1) who suffered the alleged harm (the corporation or the
suing stockholders, individually); and (2) who would receive the benefit of any recovery or other

| remedy (the corporation or ;[he stockholders, individually)?” 845 A.2d 1031, 1033 (Del. 2004).%°

With respect to the first prong, to assert a direct claim, a shareholder must be able to
prevail without showing injury to the corporation. To do so, the shareholder must show that the
breach was of a duty owed to it, not to the corporation. See Tooley, 845 A.2d at 1039; see also
Hartsel v. Vanguard Grp., 2011 WL 2421003, at *16 (Del. Ch. June 15, 2011); /n re JP Morgan
Chase & Co. S’holder Litig., 906 A.2d 808, 817 (Del. Ch. 2005), aff’d, 906 A.2d 766 (Del.
2006). If the corporation alone suffered harm, the corporati;)n alone may recover, and the claim

is derivative. If the shareholder suffered harm independently and is entitled to individualized

?° The Tooley court expressly discarded what they referred to as the “amorphous and confusing concept of ‘special
injury,”” preferring the more straightforward requirement of requiring direct claims to allege injury distinct from the
corporation’s injury. Tooley, 85 A.2d at 1035; see also Protas v. Cavanaugh, 2012 WL 1580969, at *7 (Del. Ch.
May 4, 2012).
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recovery, the cause of action is direct. See Feldman v. Curtaia, 951 A.2d 727, 732 & nn.23-24
(Del. 2008).

Simply demonstrating it suffered an injury as a result of the alleged breach, however, is
not sufficient to grant direct standing under Tooley. See Feldman, 951 A.2d at 733 & nn. 29-30;
see also Adelphia Recovery Trust v. Bank of Am., 2010 WL 2077214, at *8 n.16 (S.D.N.Y. May
14, 2010). “If the nature of the injury is such that it falls directly on the business entity as a
whole and only secondarily on individual investors ‘as a function of and in proportion to [their]
pro rata investment in the [entity],” then the claim is derivative and may be prosecuted only on
behalf of the entity as a derivative éction.” Hartsel, 2011 WL 2421003, at *16 (quoting Kelly v.
Blum, 2010 WL 629850, at *9 n.63 (Del. Ch. Feb. 24, 2010)). The plaintiff’s alleged injury must
be compared to the injury to the corporation, not to that of other shareholders. /d. at *18.

With respect to the second prong, in order to obtain direct standing, the stockholder must
show the femedy for the claim is one that flows to the plaintiff, not merely the same relief the
corporation would receive. A direct claim is one in which “no relief flows to the corporation.”
Hartsel, 2011 WL 2421003, at *16 n.104 (quoting Big Lots Stores, Inc. v. Bain Capital Fund
VII LLC, 922 A.2d 1169, 1179 (Del. Ch. 2006)). If the.court finds, firstly, the corporation has
suffered the harm and, secondly, it would receive its requested relief, then the asserted claims are
derivative. See Protas v. Cavanaugh, 2012 WL 1580969, at *5 (Del. Ch. May 4, 2012) (citing

MCG Capital Corp. v. Maginn, 2010 WL 1782271, at *7 (Del. Ch. May 5, 2010)). If the
plaintiff has asserted a direct claim, then the remedy for that claim must be one that flows to the
plaintiff class; if the remedy for the nominally ‘direct’ claims would be the same as that for a
derivative claim (or, to extend the analogy, to that for a claim asserted by the corporation), then

the claim is derivative. See Protas, 2012 WL 1580969, at *8. Likewise, if the court finds all
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shareholders are harmed and each would recover pro rata in proportion with their ownership of
stock, then the claims are derivative. Feldman, 951 A.2d at 733; see also Amusement Indus., Inc.
V. Sterﬁ, 2010 WL 2976199, at *5 (S.D.N.Y. July 26, 2010).
The court must attempt to ensure the appropriate party recovers for the alleged harm.
" Courts have denied direct standing where it would “unfairly advantage” the plaintiff over other
unsecured creditors, but they have found it where the plaintiff is the only creditor who had been
injuredA by the complained-of actions and therefore was the only party who should recover.
Compare Big Lots S‘tores, 922 A.2d at 1179-80 (finding that allowing one unsecured creditor
direct standing would circumvent the orderly relief proscribed by the Bankruptcy Code), and
Mann v. GTCR Golder Raﬁner, LLC, 483 F. Supp. 2d 884, 898 (D. Ariz. 2007), with Prod. Res.
Grp. v. NCT Grp., 863 A.2d 772, 798 (Del. Ch. 2004) (ﬁnding, that where there exist
“circumstances in which directors display such a marked degree of animus toward[] a particular
creditor with a proven entitlement to payment,” that disallowing direct standing would prevent
recovery by the one party to whom recovery was due);

To determine whether a claim is direct or derivétive, courts must make an independent
determination by looking at the body of the complaint, rather than the parties’ designation or
stated intention. Agostino, 845 A.2d at 1125 (“Equity’s appropriate focus should be the alleged
wrong, not the nature of the claim which is no more than a vehicle for reaching the remedy for
the wrong.”); Anglo Am. Sec. Fund, 829 A.2d at 150; see also Penn Mont Secs., 502 F. Supp. 2d |
at 458-59; In re Syncor Int’l Corp. S holders Litig., 857 A.2d 994, 996-97 (Del. Ch. 2004). In
that determination, éourts consider the nature of the wrong alleged and the relief requested by the
parties. Tooley, 845 A.2d at 1036 (citing with approval Agostino, 845 A.2d at 1122); see also

Polak v. Kobayashi, 2008 WL 4905519, at *7 § 40 (D. Del. Nov. 13, 2008); In re Dexterity
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Surgical, Inc., 365 B.R. 690, 696 (Bankr. S.D. Tex. 2007); Syncor Int’l, 857 A.2d at 996-97
(“[U]nder Tooley, the duty of the court is to look at the nature of the wrong alleged, not merely at
the form of words used in the complaint.”).

Courts have found breach of contract claims to be direct where the alleged breach
directly interferes with the stockholder’s contractual rights. See Polak, 2008 WL 4905519, at ’*;8
9 41 (finding plaintiff’s claims were direct where the alleged breach of contract impaired
plaintiff’s contractual right to jointly manage the limited liability company). Additionally, courts
have found that under Delaware law, where harm is caused by a third party, a direct action can
be appropriate where the third party “contrived to .destroy or circumvent the participatory or
commercial rights of certain shareholders in a manner that does no injury to the corporation.
Sobchack v. Am. Nat’l Bank & Tr. Co. of Chi. (In re Ionosphere Clubs, Inc.), 17 F.3d 600, 605-
06 (2d Cir. 1994) (clarifying, however, that where complete recovery by the corporation would
rectify the injury suffered, a derivétive action is more appropriate).

However, merely looking at the type of claim that is being asserted cannot circumvent the
requirements imposed by the Delaware Supreme Court in Tooley. Arguments that allowing
direct standing.would permit a greater overall recovery because the plaintiff would be able to
bring additional claims have been found unconvincing because although a greater recovery might
have been in the interests of equity, such allowance would “bypass” the 7Tooley requirements.
Adelphia Recovery Tr., 2010 WL 2077214, at *9 n.19. Similarly, arguments that certain former
stockholders would not be able to recover under a derivative cause of action despite having
suffered an injury because they no longer owned stock in the corporation did not change the

nature of the harm, nor the derivative nature of the claim, but merely meant that those former

47



Case 01-30135-RG Doc 10672 Filed 08/13/12 Entered 08/13/12 11:46:07 Desc Main
Document  Page 48 of 53

stockholders did not have standing to pursue derivative claims. See Hartsel, 2011 WL 2421003,
at ¥19 n.123.

Deiaware courts use the same standards for alternative business structures as for
corporations, but allow some ﬂexibi‘lity in applying those standards to allow the.p'arty-that
suffered the harm to récover. Kelly v. Blum, 2010 WL 629850, at *9 (Del. Ch. Feb. 24, 2010);
Amusement Indus., 2010 WL 29761199, at *5 n.6; see Cencom, 2000 WL 130629, at *2
(“Mechanistically applying the corporate common law rules surrounding derivative claims can
defeat efficient resolution of claims. . . . [In cases] involving alternate business entities, the Court

. recognizes the need for flexibility in determining its applicability.”). In Anglo American
Securities Fund, L.P. v. S.R. Global Int’l Fund, L.P., the Delaware Court of Chancery found the
fund’s structure and operation differed so radically from the traditional corporate structure that if
the claims were classified as derivative rather than direct, it would have the “perverse effect of
denying standing (and therefore recovery) to parties who were actually injured by challenged
transactions.” 829 A.2d at 150, 153. The court reasoned that because of the structure of the
fund, a loss in value accruedv irrevocably and almost immediately to the partners, so that “such
losses confer only a fleeting injury to the Fund.” Thus, the former partners had suffered harm at
the _time of the transaction, but if recovery was granted to the fund itself, the benefit would
accrue to the current partners, which, the court held, would not provide a remedy to the wronged
former partners and would constitute a windfall to the current partners. Id. at 152-53. Further,
the court reasoned the partiés, all having been_sophisticated parties, appeared to have understood
and voluntarily accepted the terms of the governing documents of the Fund. Id. at 154.

Courts have also applied a more subjective 7ooley analysis where the business entity is

all but defunct and shareholders and/or limited partners are attempting to recover for harms
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suffered during the operation of the business entity. In In re Cencom Cable Income Partners,
L.P., a limited partnership was in the process of winding up its affairs, and passive investors in
the partnership sought recovery against a controlling entity for breaches of fiduciary duties owed
to the passive investors. 2000 WL 120629, at *1-*3. The Delaware Chancery Court found that,
even though the claims were of the type that were generally considered derivative, because the
dispute was a final dispute over the liquidation process and because there were only two parties
in interest, efficient resolution would be more successfully achieved by the direct assertion of
claims. Id. at *4. Similarly, in Blystra v. FiberTech Group, Inc., direct standing was found
where a limited partnership was defunct and a direct claim was the only way the former limited
partners, who had actually suffered the injury, would recover because all but one of the limited

partners had forfeited their interest. 407 F. Supp. 2d 636, 646-47 (D.N.J. 2005).

3. Opinion of Law—Standing of Former Members

At this point, the Court notes that the cases relied on by G-I are inapposite insofar as they

are factually distinguishable from this case. G-I refers to a string of shareholder actions,

including: Sobchack, 17 F.3d 600 (upholding the bankruptcy court’s injunction barring holders
of preferred stock from pursuing claims settled by the corporation); Dexterity Surgical, 365 B.R.

690 (overruling minority shareholders’ objection to a settlement because the debtor-corporation’s

estate representative had the exclusive right to settle a corporate claim in state court); Capital Z

Financial Services Fund II, L.P. v. Health Net, Inc., 840 N.Y.S.2d 16 (App. Div. 2007)

(dismissing investors’ complaint where the alleged injuries were derivative of the corporation’s

losses and the corporation had previously settled the related claim); and Pepe v. General Motors

Acceptance Cbrp., 604 A.2d 194, 196 (N.J. Super. Ct. 1992) (affirming dismissal of a complaint

by shareholders/guarantors because the asserted claims were “entirely derivative of the causes of
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action which, but ‘for their release by the bankruptcy stipulation, would be available to the
corporations”). None of these cases approximate the factual situation here, where the Former
Members contracted with G-I to form the business entity, expressly agreeing to appoint the CCR
as their agent. Allowing the Former Members to assert a direct claim would, in essence, allow
the Former Members to bypass the CCR’s rights to recovery after contracting those rights away.
Turning to the required analysis under the Tooley standard, heré the complained-of injury
is, according to the qumer Members, their “out-Qf-pocket” costs to pay more than their
'originally assessed share of the Settlement Agpeements negotiated by the CCR on behalf of the

CCR members because G-I allegedly breached the Producer Agreement.

Under the first prong of the Tooley standard, we turn first to a determination of whether

G-I owed the duty to fulfill its monetary obligations under the Producer Agreement to the
Former Members or the CCR. Here, pursuant to the Producer Agreement, the parties—aﬂ
sophisticated negotiators—contracted to form the CCR in order to settle asbestos-related claims.
As part of that contract, the parties expressly delegéted the authority to pursue those claims to the
CCR as their agent during the period of their membership. They also delegated the authority, as
_ discussed supra, to pursue collection actions against the members of the CCR. Because the duty
to pay the allocated portion of the Settlement Agreements was owed by G-I to the CCR as an
entity uﬁder the terms of the contract as agreed to by all of the Participating Producers, including
the Former Members, this Court finds the Former Members cannot demonstrate injury
independently of injury to the CCR. Thus, the Former Members cannot fulfill the first prorig of
the Tooley analysis.

Further, although G-I’s alleged failure to pay may have resulted in greater apportioned

shares of liability and expenses related to the settlement payments for the Former Members,
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these harms are merely an unavoidable result of the increased liability of all Participating
Producers. Such equal injury, like other alleged breaches that impair an entire class of
shareholders pro rata to their holdings, cannot be considered, or equated with, harm to specific
shareholders so as to justify direct standing to assert breach of contragt claims.

Nor can the Former Members demonstrate theif contractual rights have been interfered
with to the extent that direct recovery is the only waiy to remedy the injury. Unlike in Polack,
where the breach materially interfered with limited partners’ affirmative rights to participate in
the managefnent of the limited partnership, here thé alleged breach was entirely encompassed by
contractual provisions t'hat governed a failure to pay allocated liability of the settlement
payments. The Former Members’ role in the asbestos-liability settlement process was not a
managerial role, but rather was constrained By the delegation of authority to the CCR.
Therefore, we cannot find é similar injury to that in Polack which would entitle the Former
Members to recover directly for G-I’s alleged breach of the Producer Agreement.

The Former Members’ argument that the structure of the CCR is sufficiently different
from the traditional cdrporate structure to justify diréct, rather than derivative standing, like in
Anglo American, is unconvincing. In that case, the court examined the factual circﬁmstances and
found that without the ability to directly assert claims, the injured p‘arties would be unable to
recover. Here, assuming arguendo the Former Members are the injured party, they are not
without bargai.n.ed-for remedies pursuant to the Producér Agreement. With respect to the funds
the Former Members claim to have already paid—¥$6,316,000 as listed by USGS in their Proof of
Claim, “[n]ot less than $5,721,631.51” as claimed by Pfizer, and Quigley’s unliquidated
damages—the Court finds convincing G-I’s argument that the pfoper party with Whom to dispute

recovéry for the “out-of-pocket” costs was the CCR.
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Additionally, permitting the Former Members to recover on claims the CCR has already
asserted and resolved under a fully perfo_fmed settlement agreement would constitute an

' To the extent the Former

impermissible doub_le recovery against the reorganized debtors.”
Members would have to pay “in the future” because of the alleged breach of the Producer
Agreement, there is no recourse for the Former Members because the Producer Agreement
provides that with the entrance and ¢xit of any Participating Producer from the CCR, the
members’ pro rata shares of liability and expenses were adjusted to allocate the entire settlement
agreement. Any disputes over the allocation and assessment of charges from the CCR to its
members are governed by the Producer Agreement § XIV, which pro;/ides that memberé or
former members may institute an alternative dispute resolution proceeding or litigate with the
CCR to determine proportionate shares. Thus; the Court finds that the appropriate recourse, to
the extent it is éppropriate, would be for the Former Members to seek recovery from the CCR for
any additjonal expense paid to fund the asbestos-related settlement agreements during the period
the Former Members were members of the CCR.

The Former Members have failed to meet their burden to establish direct standing to

assert a breach of contract claim against G-I for allegedly failing to make payments to the CCR

as allocated pursuant to the Producer Agreement.

2! Former Members® counsel argued at the February 9, 2011 hearing that § 9 of the CCR Settlement Agreement,
which provides the CCR would indemnify G-I for any amount G-I paid with respect to the Former Members’
claims, vitiates any possibility of a double payment depending on this Court’s determination of who owned the
breach of contract claim. Hr’g Tr. 30-31. G-I responded that whether an indemnification provision exists has no
bearing on whether the Former Members may recover directly against G-I. G-I Reply at 8 n.6. We agree that the
indemnification provision is not relevant to the instant determination of the Former Members’ standing.
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CONCLUSION
For the reasons articulated above,‘summary judgment is appropriate in this case. The
Producer Agreement does not provide independent rights to bring breach of contract claims
against other Participating Producers, and the Former Members have failed to carry their burden
of préving that they have standing to bring the claims alleged in their respective proofs of claim.
G-I’s Motion for Summary Judgment is GRANTED and Former Members’ claims are hereby
DISALLOWED and EXPUNGED.

An order shall be submitted in accordance with this Opinion.

ROSEMARY GAMBARDELLA
UNITED STATES BANKRUPTCY JUDGE

DATED: August 13, 2012
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