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UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF NORTH CAROLI NA
RALEI GH DI VI SI ON

| N RE: M SCELLANEOUS PROCEEDI NG NO.
NEAL H. SANDERS, 11, S- 05-00001- 5- MP
DEBTOR
RANDOLPH HUGHES, BANKR. C. D. CA. CASE NO.
Plaintiff ND 04-1149RR
V.
NEAL H. SANDERS, 11, BANKR. C.D. CA. AP NO.
Def endant . 04-1163

ORDER DENYI NG MOTI ON FOR FI NDI NG OF CONTEMPT
AND ORDERI NG APPEARANCE FOR DEPOSI TI ON

Pendi ng before the court isthe notion filed by Randol ph Hughes,
the plaintiff inan adversary proceedi ng pendi ng bef ore t he Bankr upt cy
Court for the Central District of Californiainthe case of Neal H.
Sanders, Il, for afindingof contenpt agai nst Judith Ki ss, a resident
of thisdistrict, ongrounds that she fail edto appear at a deposition.

A hearing was held in Raleigh, North Carolina on August 11, 2005.

M . Hughes, who obtai ned a substantial judgnment agai nst M.
Sanders in an Chio state court, wants to depose Ms. Kiss to, anong
ot her things, learn details of M. Sanders financial affairs. Counsel

for M. Hughes, Teresa Cunni ngham who i s a nenber of the Kentucky bar
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and who was adm tted pro hac vicein Californiainconnectionwth M.
Sander s’ bankruptcy case, prepared a subpoena requiringthat Ms. Kiss
appear for a depositionto be heldin Raleigh, North Carolina on March
16, 2005. Havi ng been adm tted pro hac viceinthe California case,
Ms. Cunni ngham was aut hori zed under Rule 45(a)(2) and (3) of the
Federal Rules of Gvil Procedure toissue a subpoena under the auspi ces
of that court conmandi ng attendance at a depositioninthis district.
Ms. Cunni nghamarranged t o have a process server serve t he subpoena on
Ms. Kiss on March 7, 2005, but Ms. Kiss di sputes that she was even
served.

Ms. Cunni nghamfil ed an affidavit of service and proceeded with
arrangenents for the deposition under the assunptionthat Ms. Ki ss had
been properly served. M. Kiss didnot appear for the deposition, but
neither did Ms. Cunni ngham who el ected to appear tel ephonically.
However, Ms. Cunni nghamdi d not obtainthe witten consent of either
M. Sanders or Ms. Kiss to take the deposition by tel ephone as required
by Rul e 30(b) (7) of the Federal Rul es of Cvil Procedure (Bankruptcy
Rul e 7030) . Consequently, sanctions agai nst Ms. Ki ss woul d not be
approved for failure to appear, and the court need not deci de whet her
or not she was properly served with the subpoena.

Ms. Cunni nghamstated that she has attenpted to have Ms. Ki ss
served wi t h subpoenas for attendance at a deposition at | east six or

seven times since June, and that Ms. Kiss has avoi ded service.
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To avoid this probleminthe future, Ms. Kiss i sSORDEREDt 0 appear
for a depositioninconnectionwththe pendi ng bankruptcy case within
20 days of the date of entry of this order, onthe date and at thetinme
and pl ace agreed to by Ms. Cunni nghamand Ms. Ki ss’ counsel, Kevin
Si nk.

Any notionto quash wi |l be schedul ed for hearing on an expedited
basis and counsel may appear by tel ephone.

SO ORDERED.

DATED: August 17, 2005

A. Thomas Small
United States Bankruptcy Judge
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