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UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF NORTH CAROLI NA
RALEI GH DI VI SI ON
I N RE: CASE NO.

W LLI AM MARC G LFI LLAN 05-00910- 5- ATS
REBECCA M Gl LFI LLAN

DEBTORS

SOUTHEASTERN SHELTER CORPORATI ON

and JERRY CHESSON
Plaintiffs ADVERSARY PROCEEDI NG NO.
V. S-05-00112-5- AP

WLLI AM MARC Gl LFI LLAN

Def endant .

MEMORANDUM OPI NI ON

The trial of this adversary proceedi ng pursuant to 11 U. S. C
§ 523(a)(6) to determ ne the di schargeability of a debt owed by t he
chapter 7 debtor, WIlliam Marc G lfillan, to the plaintiffs,
Sout heastern Shelter Corporation and Jerry Chesson, was held in
Ral ei gh, North Carolina on March 16, 2006. For the reasons that
follow, judgment will be entered in favor of the debtor.

WIilliamMarc Gl fillan and RebeccaM Glfillanfiled a petition
for relief under chapter 7 of t he Bankruptcy Code on March 12, 2005,
and t heir di scharge was entered on July 20, 2005. On June 13, 2005,

Sout heast ern Shel ter Corporation and Jerry Chesson filedthis adversary
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proceedi ng, al |l egi ng that a debt arising out of ajudgnent intheir
favor against M. G Ifillan is nondi schargeabl e pursuant to 8§
523(a)(6).
Thi s bankruptcy court has jurisdictionover the parties andthe
subj ect matter of this proceedi ng pursuant to 28 U.S. C. 8§ 151, 157,
and 1334, and t he General Order of Reference entered by the United
States District Court for the Eastern District of North Carolina on
August 3, 1984. Thisis a "core proceedi ng" withinthe nmeani ng of 28
US C 8§ 157(b)(2) (1), which this court may hear and determn ne.
The parties stipul ated that Sout heastern Shelter Corporation and
Jerry Chesson sued BTU, Inc., Paul Silcox and Marc G Ifillaninthe
Superior Court of North Carolina, DurhamCounty. On March 31, 2004,
the jury answered the following issues in favor of the plaintiffs:
1. Di d t he Defendants convert proprietary intangible
i nformation, includingcustoner |ists, contact |ists,
records or historical data or certain tangibl e personal
property, including aphotocopi er, paint sprayer or air

conpressor, the personal property of the Plaintiffs?
ANSVER: Yes

2. What anmount arethe Plaintiffs entitledto recover for
damages for the conversion of the property of the
Plaintiffs?

ANSVEER: $225, 000

3. Are the Defendants |liable to the Plaintiffs for
punitive damages?
ANSVEER: Yes

4. What anount of punitive damages, if any, does the jury
inits discretion award the Plaintiffs?

ANSVER: $112, 500
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Pl. Ex. 1. At thetrial, theplaintiffs submttedthe judgnent tothe
court and presented no further evidence. The plaintiffs contend that
an award of punitive damages by the jury necessarily enconpasses a
finding that the debt was for willful and malicious injury by the
debtor tothe plaintiffs or the property of the plaintiffs, andthat
the judgnent itself neets the plaintiffs' burden of proof. The debtor
contends that the court cannot determ ne fromthe jury's award whet her
it was based on fraud, willful ness, or malice, and that w thout nore,
the plaintiffsfailedtoneet their burden.? Accordingly, the debtor
noved for judgnent pursuant to Rul e 52(c) of the Federal Rul es of G vil
Procedure, nade applicable in this proceeding by Rul e 7052 of the
Federal Rul es of Bankruptcy Procedure.

Section 523(a)(6) provides that a di scharge does not di scharge an
i ndi vi dual debtor fromany debt "for willful and malicious injury by
t he debtor to another entity or tothe property of another entity[.]"
11 U.S.C. 8 523(a)(6). "WIIful and malicious are two distinct
requirenents that [the plaintiff], as the party seekingto avoidthe
di scharge of the debt, nust prove by t he preponderance of the evi dence

before the 8 523(a)(6) exception to discharge applies.” ln re

Scar borough, 171 F. 3d 638, 641 (8th Gr. 1999). "The absence of either

of these el enents neans t hat the debt i s di schargeable."” Comunity

! The debtor concedes that he is collaterally estopped from
relitigating the jury's finding of conversion.

3
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Savi ngs Bank, Inc. v. Rountree (Inre Rountree), Adv. Pro. No. 01-2003

at p. 15 (Bankr. M D.N. C. May 1, 2002) (unpublished) (citing lnre
Mar kowi tz, 190 F.3d 455, 464 (6th Cir. 1999).
The North Carol i na punitive danages st at ute provi des t he standard
for awardi ng punitive danmages:
Puni tive damages may be awarded only i f the cl ai mant proves
t hat t he defendant is |iable for conpensatory damges and
t hat one of the fol |l owi ng aggravati ng factors was present
and was relatedtothe injury for which conpensat ory danages
wer e awar ded:
(1) Fraud.
(2) Malice.
(3) WIIful or wanton conduct.
N.C. Gen. Stat. § 1D-15(a). The DurhamCounty jury found si nply t hat
puni tive damages wer e appropri ate, but thereis no evidence on what
basi s the finding was nade. Wt hout nore, the court would only be
specul ating that the jury found both factors (2) malice and (3) w |l ful
or wanton conduct, rather than maliceor willful conduct or, for that

matter, only fraud.?

The plaintiffs rely on Judge Carrut hers' opinioninThonpson v.

Brookshire (Inre Brookshire), Adv. Pro. No. 05-6022 (Bankr. M D. N. C

2The plaintiffs mai ntainthat because conversi on was the only
cause of action submttedtothejury (fraud clainms were di sm ssed
prior totrial, see Sout heastern Shelter Corp. v. BTU, Inc., 154 N. C
App. 321, 572 S. E. 2d 200 (2002), the jury coul d not have based its
punitive damages award on fraud. However, the jury instructions were
not providedtothis court, andit is possiblethat theinstruction
included all three aggravating factorsidentifiedinthe statute.
Accordingly, it is inpossible to know whether the jury may have
consi dered fraud to be t he aggravating factor supportingthe punitive
award.
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Jan. 10, 2006) (unpublished), to support their contention that a
puni tive damage award based on an underlying conversion claimis

sufficient to support their clai munder 8§ 523(a)(6). InBrookshire,

Judge Carrut hers entered summary j udgnent infavor of the plaintiffs
where the state court judgnent establi shed conversi on and awar ded
puni tive damages. The court noted, however, that "the findi ngs of fact
and concl usions of lawinthe State Court Judgnent easily support a
finding that the Debtor actedwith the requisite willful ness and nalice

to deny di schargeability . . . ." Brookshire at 9. The Brookshire

court al so noted sonme of the specific findings of the state court
| eadi ng to those conclusions. It is clear that the state court in
Br ookshi re made det ai |l ed fi ndi ngs that sinply are absent inthis case,
and this court cannot conclude that the jury found the requisite
wi |l ful ness and malice based on the only evidence presented at trial.
Rul e 52(c) of the Federal Rul es of G vil Procedure provides t hat
[i]f during atrial without ajury aparty has beenfully
heard on an i ssue and the court finds agai nst the party on
t hat i ssue, the court may enter judgnment as a matter of | aw
agai nst that party with respect to a cl ai mor defense t hat
cannot under the controlling | awbe mai ntai ned or def eat ed
wi t hout a favorable finding on that issue[.]
Fed. R. Civ. P. 52(c). The plaintiffs chosetoclosetheir evidence
after having subm tted only the state court judgnment. Because the

court cannot determ ne that the jury award i ncluded a findi ng of

willful and malicious injury, the court finds that the plaintiffs
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failedto carry their burden of proof. Accordingly, judgnment will be
entered in favor of the debtor.

Based on t he foregoi ng, the debt owed by t he debtor, WIIiamMarc
Glfillan, tothe plaintiffs, Southeastern Shel ter Corporation and
Jerry Chesson, is NOT NONDI SCHARGEABLE pursuant to 11 U.S.C
§ 523(a)(6). A separate judgnment will be entered.

DATED: March 20, 2006

=y R P

A, Thomas Small
United States Bankruptcy Judge
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