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UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF NORTH CAROLI NA
RALEI GH DI VI SI ON

I N RE: CASE NO.
M DVWAY Al RLI NES CORPORATI ON, 01-02319-5-ATS
DEBTOR
JOSEPH N. CALLAWAY, Chapter 7 ADVERSARY PROCEEDI NG NO.
Trustee for M DWAY Al RLI NES
CORPORATI ON, S-05-00109-5- AP
Pl aintiff
V.

FLEI SCHVAN & WALSH, LLP,

Def endant .

ORDER APPROVI NG COMPROM SE AND SETTLEMENT

Pendi ng before the court is the notion, pursuant to Rul e 9019 of
t he Federal Rul es of Bankruptcy Procedure, to approve the conproni se
and settl enent proposed by the chapter 7 trustee, Joseph N. Cal | anay,
and cl ai mant Fl ei schman & Wal sh, LLP ("F&W ). An objectiontothe
nmotion was fil ed by CI T Communi cati ons Fi nance Corporation ("CIT"),
which |'i ke F&Wi s a chapter 11 adm nistrative claimant. A hearing was
hel d i n Ral ei gh, North Carolina on Novenber 29, 2005. For the reasons
that follow, the motion will be allowed, and the trustee will be

aut horized to conmprom se and settle F&W s adm ni strative cl ai nms.
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This matter is a "core" proceeding pursuant to 28 U. S.C.
88 157(b)(2)(A), (B), (E), and (O, which this court may hear and
determ ne. Venue is proper inthis district pursuant to 28 U.S. C.
§ 1409(a).

M dway Airlines Corporation ("Mdway") filed avoluntary petition
for relief under chapter 11 of t he Bankruptcy Code on August 13, 2001.
After an unsuccessful effort to reorganize and rehabilitate its
busi ness, the court converted the debtor’s case to a case under chapter
7 of the Bankruptcy Code on Cct ober 30, 2003. The trusteeis the duly
appoi nted and acting chapter 7 trustee for the debtor.

Fl ei schman & WAl sh, LLPis alimtedliability partnership | ocated
i n Washi ngton, D.C. F&Wprovi ded | egal services to the debtor as a
chapter 11 professional beginning in Septenmber 2001. Pursuant to
interi mfee applications and orders approving them F&Wwas al | owed and
paid a chapter 11 adm nistrative claiminthe debtor’s case inthe
amount of $99, 856. 19, which represents the full anount of its all owed
adm ni strative claimunder 11 U.S.C. 8§ 503(b)(4).

On June 9, 2005, the chapter 7 trustee filed a Conpl aint for
Di sgorgenment of Professional Fees and Expenses agai nst F&W The
conpl aint stated that the trustee woul d not have sufficient funds to
pay all chapter 11 administrative clains in full, and that F&W
t her ef ore shoul d be required under 11 U. S. C. § 736(b) to di sgorge the
fees it receivedinorder toshareequallyinadistributiononits
claimwi th other chapter 11 admi nistrative claimants. F&Wfil ed an

2



Case 01-02319-5-SWH Doc 2755 Filed 12/02/05 Entered 12/02/05 15:30:02 Page 3 of
7

answer seeking to keep the fees. F&Wand t he trust ee subsequently
entered into settl enent negotiations, resultinginthe trustee’'s
filing of theinstant notion. The proposed conproni se and settl| enent
requires F&Wt o pay $47,000to the trustee, and to retai n approxi natel y
$52,000 in full satisfaction of its alnpst $100, 000 chapter 11
adm ni strative claim

CIT filed an objection to the notion on grounds that the
conprom se gi ves favorabl e treatment to F&Wat t he expense of ot her
simlarly situated chapter 11 adm ni strative clai mants, although 11
U.S.C. 8§8507(a) requires equal treatnment of these claimants. CIT
argues further that F&Wshoul d be required to di sgorge all fees and
thereafter to share equally with other chapter 11 adm nistrative
claimants when final proratadistributions are nade. The di sgor genent
issueraisedbythetrustee’ s conplaint is not now formally before the
court for decision, thoughit is, practically speaking, a conmponent of
the court’s consideration of the settlenent itself.

The trustee antici pates that payouts to chapter 11 admi nistrative
claimants will beinarange of 20to 40% and his best, nost specific
estimate at thistimeis a 35%payout. This estimate i s subject to
change depending on the outconme of litigation related to the
adm ni strative claim of ALPA, which currently is estinmated at
approxi mately $10 mi I lion. The proposed conprom se woul d al | ow F&W!t o
retain approxi mately 53%of its chapter 11 admi nistrative claim or
approxi mately $15,000 norethanit |likely woul dreceiveif the trustee
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ultimately issues payouts at the anticipated 35% The anount
currently at issue, therefore, is in the range of $15, 000.

The trustee readily agrees that the rel evant statutes dorequire
equal treatnment of simlarly situated cl ai mants, and t hat he could
mar shal a strong argunment in support of the conplaint seeking
di sgorgenent of fees. However, evenif thetrusteeweretoprevail in
sunmary judgment litigationor at trial, and throughout a subsequent
appeal by F&W the trustee--and therefore the estate-- woul d enjoy only
aPyrrhicvictory. The estate woul d spend far noreonlitigation (wth
t hose expenses to be absorbed byall of the chapter 11 adm nistrative
clai mants, not just CIT) than the $15, 000 at i ssue inthe proposed
settlement. CIT would be treated equally, which it cites as its
moti vating factor, but the end result woul d be an equal | y di m ni shed
payout for CIT and t he ot her chapter 11 adm nistrative cl ai mants as
wel | .

It iswell-established that bankruptcy courts may, inthe exercise
of sound di scretion, approve a settl enment between acreditor and a

trustee. Inre ASI Reactivation, Inc., 934 F. 2d 1315, 1323 (4th Cir.

1991); St. Paul Fire & Marinelns. Co. v. Vaughn, 779 F. 2d 1003, 1010

(4th Gr. 1985); see alsolnre Thonpson, 965 F. 2d 1136, 1141 (1st Gr.

1992) ("Although a creditor has theright to object to a proposed
conprom se, objection will not preclude court approval."). The
settl enent nust be fair, equitabl e, reasonabl e under the circunstances,

and inthe best interests of the estate as awhole. 10Collier on
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Bankruptcy 7 9019. 02 (15th ed. rev. 2005). The court nmust forman

"educat ed estimate" of the costs and ot her circunstances of any |ikely
litigation, and generally assess "all other factors rel evant to a full
and fair assessnent of the wi sdom of the proposed conpron se."

Protecti ve Comm for | ndep. Stockhol ders of TMI Trail er Ferry, Inc. v.

Anderson, 390 U. S. 414, 424, 88 S. Ct. 1157, 1164 (1968); see al so 10
Col lier  9019.02 (discussi ng Anderson and ot her deci si ons generating
t he basi c standards of reasonabl eness).

Inthis case, it appears that the trustee has a strong |i kel i hood
of success onthe nmerits if F&Wcontinues to oppose the trustee’s
conpl ai nt seeki ng di sgorgenent. However, F&WNappears willingto commt
nore of its own time and | egal resources to an energetic effort to
retainthe fees, if thealternativeis full disgorgenent. 1t woul d not
bedifficult tocollect fromF&Wif thetrusteeultinmately did prevail,
but the expense i n reaching that poi nt woul d far out pace t he $15, 000 at
st ake here, to say not hing of the attendant del ays i n the progress of
t he case. Thus, the trustee’ s |ikelihood of success i s countered by
the virtual certainty of the estateincurringlitigationcosts that
exceed any savings realizedby limting F&W's payout to the currently
estimated pro rata anount. Based onthe court’s famliaritywththe
issues inthis case and the |likely path the case will take if the
settl enment i s not approved, it is abundantly clear that the proposed
conprom se and settl enent arein the best interests of the estate.
Further, though CIT cites the i nportance of equal treatnent of all
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chapter 11 adm ni strative clai mants, the court observes t hat no ot her
creditor objectedtothe proposed conprom se and settl enment al t hough
all were givennotice. This suggests that other creditorssimlarly
situatedto CI T probably consi der the settl enent terns reasonabl e and
fair under the circunmstances, or at |east consider its terns
sufficiently satisfactory to forego any objection.

The court gives no weight tothe fact that other, conparable
settl ements have previ ously been approvedinthis case. The trustee
nmust det ermi ne whet her to seek approval of a conprom se and settl enent
with a creditor based onthe terns of each individual agreenent andits
value to the estate. The court |ikew se assesses any proposed
conprom se and settlenment on its own terms, and in light of the
exi sting circunstances of the case.

The court concl udes that t he proposed conpromn se and settl enment
with F&W which will enabl e F&Wt o ret ai n approxi mat el y $15, 000 nore
thanit otherwise mght if the currently projected payout actually
occurs as projected, is extrenely reasonable. The Settl| ement
Agreenent, whichis attachedtothe trustee’ s notion for approval of
t he conproni se and settl enent, appears to befair, equitable, andto
serve the best interests of the estate. It is thereforeORDEREDt hat
thetrusteeis authorizedto conprom se the clai magai nst F&Was set

forth in the trustee’s Mdtion to Approve
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Trustee’s Conprom se and Settl ement with Fl ei schman & Wal sh, LLP and
the Settl ement Agreenent attached thereto.

SO ORDERED.

DATED: Decenber 2, 2005

A. Thomas Small
United States Bankruptcy Judge
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