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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

W. STEPHEN MARITZ,

WILLIAM E. MARITZ FAMILY VOTING
TRUST, W. STEPHEN MARITZ REVOCABLE
TRUST, W. STEPHEN MARITZ EUM
APPOINTIVE TRUST, WILLIAM E. MARITZ
APPOINTIVE TRUST, and

WILLIAM E. MARITZ TRUST,

Cause No. 4:05CV 2093 JCH
Plaintiffs,

VS.
ALICE MARITZ STAREK,
ALICE MARITZ STAREK EUM
APPOINTIVE TRUST, and ALICE
MARITZ STAREK NON-EUM LIFE TRUST,

Defendants.

N N N N N N N N N N N N N N N N N N N

MEMORANDUM AND ORDER

This matter is before the Court on Defendants Motion to Dismiss, or in the Alternative,
Motion to Stay. (Doc. No. 13). Defendants seek to have this Court dismiss or stay this action
pending resolution of a related proceeding in the Circuit Court of St. Louis County. The case
involvesan ongoing disputeamong siblings concerning thefamily business. For thereasonsdiscussed

below, the Court grants Defendants motion to dismiss.

BACKGROUND

Maritz Inc. isaone of the largest privately held businessesin the United States. (Complaint,
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Doc. No. 1 119). Bill Maritz was Chairman of the Board for 48 years until his death in February,
2001. (Id.). He had four children, W. Stephen, also known as Steve; Alice (Starek); Peter; and
Philip, also known asFlip. (1d. 120). Most sharesof Maritz Inc. are held through asystem of trusts.
Each trust has as its beneficiary one or more of the four siblings, sometimes through other trusts.
Through these trusts, all of Bill Maritz's children have an interest in Maritz Inc., but Steve Maritz,
who has been President of the Board and Chief Executive Officer since his father’s death, was the
only child given voting power. (Id. 11 19, 20). Steve Maritz isaso the only sibling on the Maritz
Inc. Board of Directors. (Id. 1 8).

Maritz Inc. has two classes of stock. Class A common stock provides holders with
preferential dividends and voting rights. Class B non-voting common stock does not provide
preferential dividends, and has only limited voting rights. (1d. 118). Steve Maritz istrustee of the
Voting Trust, and has the power to vote any shares owned by the Voting Trust. (1d. 114, 35). The
Voting Trust issuesVoting Trust Certificates(“VTCs’), which represent beneficial interestsin Class
A shares. Holdersof VTCshavetheright to receive dividends paid with respect to the corresponding
Class A shares, but they do not have the right to vote those shares, and they are not a shareholders
of Maritz Inc. (Id. § 36). A number of other trusts, including Defendant Alice Maritz Starek
Appointive Trust (“AMS Appointive Trust”), of which Defendant Alice Maritz Starek is the sole
trustee and beneficiary, areholdersof VTCs. (Id. 138). Astrustee of theVoting Trust, Steve Maritz
has the ability to vote a mgjority of the Class A sharesin Maritz Inc. (Id. 1 28).

Asstated above, Steve Maritz isPresident of the Board and Chief Executive Officer of Maritz
Inc., aswell asthe only sibling with Class A share voting power. Thisisduein part to Bill Maritz's

wishes, as stated in the Bill Maritz Revocable Trust:
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Grantor’s disposition of Maritz Inc. stock has been motivated by the fact (among
others) that Maritz Inc. is a private company which is more than 100 years old, but
which has, on several occasions, been the subject of disputes between Maritz family
members. Grantor believes that those disputes have been harmful to Maritz family
relationships and disruptive to Maritz Inc. For these reasons, Grantor’ s dispositions
are designed, in the event of Grantor’s disability or death, to concentrate voting
power in the shares of Maritz Inc. in one of two places: first, in the hands of Steve
[Maritz] [who is on the Execution Date the President and Chief Executive Officer of
Maritz Inc.], including Steve's power to appoint those who will serve with and/or
succeed him in exercising that voting power, and second, but only if for whatever
reasons Steve fails or ceases to exercise that voting power and fails to appoint his
successor, in the hands of a self-perpetuating group of three... Grantor requeststhat
his wishes stated in this Section be respected for every purpose.
(1d. 1 29).

In a1997 letter to his children, Bill Maritz wrote:

At age 69 (almost) and after nearly 45 years working at Maritz, | want to position

Maritz Inc. before | die or retire as CEO so that it is best able to continue for many

more years as an independent, privately-held company. Additionally, | want to do

what | can to help our family continue as a friendly, harmonious, intact unit.... The

terms of the [EUM Trust] give me authority to distribute both the shares of the A

Stock inthe Trust and the voting rights of those A Shares as | choose. | plan to do

that in a manner consistent with my strong desire to help ensure that Maritz Inc. will

remain independent and privately held.
(Id. 127).

The Voting Trust provides that Steve Maritz, as Voting Trust trustee, “in his sole and
absolutediscretion: (i) shall havethe power to votefor or against any matter; (ii) shall havethe power
to votefor himself... asadirector and/or officer of [the Company], and (iii) shall have the power, but
not any legal or moral obligation, to vote for any other person (including a Related Party) as a
director and/or officer of [the Company].” (Id. 1 81).

At issueinthis caseisthe Result of Contest clause of the Bill Maritz Revocable Trust, which
states that:

If any beneficiary under thisDeclaration of Trust inany manner, directly, or indirectly,

contests or joins in (except as aparty defendant) any proceeding the intended effect

of which is to nullify this Declaration of Trust...[or] the Voting Trust Agreement...

3
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or any provisions in, or trusts or other arrangements under, such documents
(“contesting beneficiary”), regardless of the good faith or just cause of the contesting
beneficiary, each and every share or interest in each and every trust related in this
Declaration of Trust given to that contesting beneficiary is revoked and shall be
disposed of in the same manner provided in this Declaration of Trust as if that
contesting beneficiary and all of that contesting beneficiary’ s descendants had died
immediately after the execution of this Declaration of Trust.
(1d. 11 31).
On July 30, 2003, Peter Maritz and Flip Maritz filed a Petition in the Circuit Court for St.
Louis County against Steve Maritz, Maritz Inc., and other members of the Board of Directors. That
suit seeksdissolution of Maritz Inc. based on claimsthat include oppression of minority shareholders,
breach of fiduciary duty, and gross negligence. (Id. §57). In December 2004, Alice Maritz Starek
intervened in the state court suit. (I1d. 1160, 61). On November 8, 2005, the instant suit was filed
in this Court. On December 9, 2005, Alice Maritz Starek sought leave to amend her petition in
interventioninthe state court suit. (Memorandum in Oppositionto Motionto Dismiss, Doc. No. 20,

at 11). On December 23, 2005, Defendants brought the Motion to Dismissin the instant case. The

matter is fully briefed and ready for disposition.

DISCUSSION

In ruling on amotion to dismiss, the Court must view the allegationsin the Complaint in the

light most favorable to Plaintiff. Scheuer v. Rhodes, 416 U.S. 232, 236 (1974). A cause of action

should not be dismissed for failure to state a claim unless, from the face of the Complaint, it appears
beyond areasonable doubt that Plaintiff can prove no set of factsin support of hisclaimwhich would

entitle him to relief. Conley v. Gibson, 355 U.S. 41, 45-46 (1957); Jackson Sawmill Co., Inc. v.

United States, 580 F.2d 302, 306 (8th Cir. 1978). Thus, amotion to dismissis likely to be granted
“only in the unusual case in which a plaintiff includes allegations that show on the face of the

4
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complaint that thereissomeinsuperablebar to relief.” Fusco v. Xerox Corp., 676 F.2d 332, 334 (8th

Cir. 1982) (internal quotations and citation omitted).

Defendants main argument for dismissal is that this Court should either dismiss this action,
or stay it until disposition of the state court suit, because the two cases present the same or similar
issues. Inthealternative, Defendants argue that a number of the counts should be dismissed for lack

of subject matter jurisdiction and failure to state a claim upon which relief can be granted.

Abstention Doctrines

Ingeneral, federal courtshavea“virtually unflagging obligation ... to exercisethejurisdiction

given them.” Colorado River Water Conservation Dist. v. United States, 424 U.S. 800, 817-818

(1976). If, however, thereisaconcurrent parallel state action pending, district courtshave discretion
to abstain from exercising jurisdiction based upon “ considerations of * (w)ise judicial administration,
giving regard to conservation of judicial resources and comprehensive disposition of litigation.””

Colorado River, 424 U.S. at 817 (quoting Kerotest Mfg. Co. v. C-O-Two Fire Equipment Co., 342

U.S. 180, 183 (1952)). District courts are to consider a number of factors in the determination of

whether to exercise abstention in favor of a parallel state court proceeding. Federated Rural Elec.

Ins. Corp. v. Arkansas Elec. Coops., Inc., 48 F.3d 294, 297 (8th Cir. 1995). Courtshave stated that,

in most cases, “the balance [is] heavily weighted in favor of the exercise of jurisdiction.” Federated

Rural, 48 F.3d at 297 (quoting Moses H. Cone Mem'| Hosp. v. Mercury Constr., 460 U.S. 1, 19

(1983)). Whenthefederal district court caseinquestionisonefor adeclaratory judgment, however,

thedistrict court hasbroader discretionto abstain than under thetraditional analysis. Wiltonv. Seven

Falls Co., 515 U.S. 277, 286-88 (1995). Asathreshold issue, the Court must determine if the two
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actions are parallel proceedings.

A. Parallel Proceedings: Comparison of the Two Cases

Both cases involve a dispute among the Maritz siblings over the management of the family

business. The Court may only apply Wilton or Colorado River/Moses H. Cone abstentionif thetwo

suits are paralel. Wilton, 515 U.S. at 290.

1. Sate Court Case

As stated above, Peter and Flip Maritz filed the action in the Circuit Court for St. Louis
County on July 23, 2003. That suit seeksjudicial dissolution of Maritz Inc. Defendants in that case
areMaritz Inc., the Board of Directorsof Maritz Inc. and Steve Maritz, asCEO. In December, 2004,
Alice Maritz Starek intervened in the state court suit, with the consent of the state court defendants,
and filed her First Amended Petition in Intervention. (Complaint 1 60, 61; Defendants Consent to
Motionto Intervene, Doc. No. 14, attached exh. 1). In September, 2005, she sought leave to amend
to assert claims against Steve Maritz as Voting Trustee of the Voting Trust, and to join the AMS
Appointive Trust and the AMS Life Trust as parties to the state court suit. (Complaint, Doc. No.
1 164). Later that month, she withdrew that motion, and then told counsel for Steve Maritz that she
was seeking to arbitrate those claims. (Id. [ 65-66). Steve Maritz's counsel informed her on
October 31, 2005 that the arbitration provision was no longer in the Voting Trust Agreement. (Id.
71 67). On December 9, 2005, she filed her Second Amended Petition in Intervention in the state
court case. (Second Amended Petition in Intervention, Doc. No. 14, attached exh. 4).

Inher Second Amended PetitioninIntervention, Alice Maritz Starek asserts 19 countsagainst

the defendants in the state court case. The plaintiffsin intervention in the state court case are Alice
6
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Maritz Starek, individually and as the trustee and beneficiary of the AMS Appointive Trust and the
AMS Life Trust and derivatively on behalf of Maritz Inc. Peter and Flip Maritz individually and
derivatively on behalf of Maritz Inc. are Plaintiffs. The defendants are: Maritz Inc., Steve Maritz
individually, as Chief Executive Officer, as a member of the Board of Directors, as trustee of the
Voting Trugt, astrustee and beneficiary of the W. Stephen Maritz EUM Appointive Trust, astrustee
of the William E. Maritz Appointive Trust, as trustee of the William E. Maritz Trust, and the other
members of the Board of Directors of Maritz Inc.
All of the claims are against Steve Maritz, Alice Maritz Starek’s brother, in some capacity.
Alice Maritz Starek’s Second Amended Petition in Intervention asserts claims for:
[ Claim for judicial dissolution of Maritz Inc.;
1. Claim for oppression against Steve Maritz;
1. Claim for oppression against the Board of Directors;
IV.  Declaratory judgment that Steve Maritz breached his fiduciary duties in
amending the First Amended Voting Trust Agreement;
V. Declaratory judgment that Steve Maritz lacked authority to createthe Second
Amended Voting Trust Agreement;
V1.  Declaratory judgment that Steve Maritz wrongfully retained control of shares

to amend the First Amended Voting Trust Agreement;
VIl. Declaratoryjudgment to enforcetheFirst Amended V oting Trust Agreement;

VIII. Declaratory judgment that Steve Maritz is a contesting beneficiary;
IX. Restitution by Steve Maritz of al dividends because he is a contesting
beneficiary;

X. Specific performance by Steve Maritz to return all interests and distributions
received because he is a contesting beneficiary;

XI. Direct claim against Steve Maritz for fraudulent concealment of changesto
the Voting Trust Agreement;

XII. Direct claim for breach of fiduciary duties against Steve Maritz;

XIIl.  Direct claim for appointment of a special trustee;

X1V.  Claim for accounting;
XV. Claim to compel final distribution of assets held by WEM Revocable Trust
and WEM Appointive Trust;
XVI. Derivative claim for breach of fiduciary duty against all individual
defendants;
[XVII]. Derivative claim for gross negligence against all individual defendants;
[XVIII]. Derivative claimto void the self interested Delve transaction,
[XI1X].  Specific performance under stock agreement.
7
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2. Federal Court Case
Inthe meantime, Steve Maritz filed his Complaint in this Court on November 7, 2005. (Doc.
No. 1). The Plaintiffs named in the Complaint are Steve Maritz, the Voting Trust, Steve Maritz
Revocable Trust, Steve Maritz EUM Appointive Trust, the William E. Maritz Appointive Trust,and
the William E. Maritz Trust. Defendants are Alice Maritz Starek, Alice Maritz Starek EUM
Appointive Trust, and the Alice Maritz Starek Non-EUM Life Trust. The Complaint contains seven
counts:
l. Declaratory judgment that the claims are not arbitrable, and injunction
prohibiting arbitration;
. Declaratory judgment regarding Steve Maritz's powers and exercise of
discretion as VVoting Trustee;

1. Declaratory judgment that Defendants are contesting beneficiaries;
IV.  Redtitution of al interests in the VTCs and all dividends received by AMS

Appointive Trust;

V. Quantummeruit, returnof all interestsinthe VTCsand all dividendsreceived
by AMS Appointive Trust;

VI Unjust enrichment and imposition of constructive trust;

VII.  Specific performance, return of al interests in the VTCs and distributions
received by Alice Maritz Starek and the AMS Appointive Trust.

3. Parallel Proceedings

For either Wilton or Colorado River/MosesH. Coneto apply, thestate court proceeding must

beparallel to thefederal case. “Suitsare parallel if ‘ substantially the same partieslitigate substantialy

the same issues in different forums.”” Scottsdale Ins. Co. v. Detco Indus., 426 F.3d 994, 997 (8th

Cir. 2005). See also Wilton, 515 U.S. at 290 (parallel proceedings provide an opportunity for

ventilation of the same state law issues). Plaintiffs argue that the two suits are not parallel because
the partiesare not identical and becausethere areissuesin the state court casethe resolution of which

will not affect the outcome of this case. Plaintiffs further assert that the parties are not identical
8
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because the trusts themselves are parties to this case, while they are not parties in the state court
action.

Although it istrue that the trusts are partiesin this case and are not parties in the state court
case, they should not be parties at al, and may not be considered inthisanalysis. The capacity of the
truststo sue or be sued is determined by Missouri law. Fed. R. Civ. P. 17(b). In Missouri, a*“trust

isnot alegal entity.” Farrisv. Boyke, 936 SW.2d 197, 200 (Mo. Ct. App. 1996). Plaintiffs cite no

law to support their assertion that the trusts are proper parties. In fact, their only argument to that
end isthat Defendants sought to jointhetrusts as partiesto the state court suit, so Defendants cannot
now arguethat thetrustsare not proper parties. Because thetrustsare not proper partiesto thissuit,
the only partiesthe Court will consider are Alice Maritz Starek and Steve Maritz, in their individual
and representative capacities.’ It is also of little importance that there are parties in the state court
suit who are not partiesto this suit. Here, where every party to this suit isalso a party to the state
court suit, the parties are substantially the same.

Thethreeissuesinthiscase are presented inthethree countsfor adeclaratory judgment. The
four other counts seek remedies for Alice Maritz Starek’s alleged breach of the Result of Contest

clause. All three of theissuesraised in the declaratory judgment counts will also be addressed inthe

! In the Complaint, Alice Maritz Starek and Steve Maritz are only named in their individual
capacities. (Complaint, Doc. No. 1 913, 9). They should be named as trustees and beneficiaries of
the trusts. “[I]n suits involving trust property, both the trustees and beneficiaries are necessary
parties.” Farris, 936 S.W.2d at 200. Plaintiffs cannot avoid abstention by naming improper parties,
so the Court will read the Complaint, for abstention purposes, asif Alice Maritz Starek and Steve
Maritz had been named as trustees and beneficiaries.

Moreover, Plaintiffs seemto believe that Alice Maritz Starek and Steve Maritz are partiesto
this suit in their representative capacities. See PlaintiffS Memorandum in Opposition, Doc. No. 20,
at 18 (“Steve Maritz (and Alice Starek) in their capacities as trustees here are not the same parties
as the individuals in the Dissolution Lawsuit, where they are not suing or being sued in their
representative capacities.”) (emphasis added).

9
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statecourt case. Count | of thissuit asksfor adeclaratory judgment that Alice Maritz Starek’ sclaims
are not arbitrable. Counts IV through V11 of Alice Maritz Starek’s Second Amended Petition in
Intervention in the state court case seek declaratory judgments regarding amendment of the Voting
Trust Agreement, which includes the removal of the arbitration provison. (Second Amended
Petition, 11 132-157). Alice Maritz Starek specifically alleges that Steve Maritz's amendments
deprived her of the right to arbitration (I1d. 1 136) and requests that the court reinstate the First
Amended Voting Trust (1d. at 60), which contained an arbitration provision. Count |, requesting a
declaratory judgment that Alice Maritz Starek’s claims are not arbitrable, will thus be addressed in
the state court suit.

Count 11 of thissuit requestsadeclaratory judgment regarding Steve Maritz' spowersand the
exercise of discretion as Voting Trustee. This claim is the heart of Alice Maritz Starek’s Second
Amended Petition in Interventionin the state court case. Counts|V through XV inthat case address
Steve Maritz's powers and exercise of discretion as Voting Trustee. Assuch, Count |1 of this suit
will also be addressed in the state court suit.

Count I11 of this suit is the only one that is not addressed in Alice Maritz Starek’s Second
Amended Petition in the state court suit, but the underlying issue is before the state court. Count I11
asks for a declaratory judgment that Alice Maritz Starek is a contesting beneficiary. In the state
court suit, sherequestsadeclaratory judgment that Steve Maritzisacontesting beneficiary. (Second
Amended Petition 11 151-153). The construction of the Result of Contest clause will be anissuein
the state court suit, aswell asin this case. In addition, if this case is dismissed, Steve Maritz may
raise the Result of Contest clause as a defense in the state court suit.

Becausetheissuesinvolvedinall three declaratory judgment counts of thissuit are also issues

inthe state court suit, this Court finds that the issues in both cases are substantially the same. Since
10
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both the issues and the parties are substantially the same, the two cases are parallel, and either

Colorado River/Moses H. Cone or Wilton abstention may apply.

B. Which Abstention Doctrine Applies?

The Court must determine whether Colorado River/Moses H. Cone, or Wilton appliesto its

analysis. The parties dispute whether or not the case is one for a declaratory judgment, and thus,
which abstention doctrine applies. Counts |, 11, and 111 of the Complaint clearly seek declaratory
judgments. (Complaint, Doc. No. 1, at 18-26). Counts|V through VI, however, seek restitution,
guantummeruit, unjust enrichment, and specific performance, respectively. (1d., at 26-32). Plaintiffs
arguethat, because Counts|V through V11 do not seek adeclaratory judgment, the Court must apply

the narrower Colorado River/Moses H. Cone factors.

Counts IV through VI are equitable remedies for the allegations in Count 111, and are thus
completely dependent on the Court’s ruling on Count I11. These counts need not have been listed
separately; they could have been included in the prayer for relief for Count 11, or even raised after
the Court’sruling on Count I11. See 28 U.S.C. § 2202 (“Further necessary or proper relief based on
a declaratory judgment or decree may be granted, after reasonable notice and hearing, against any
adverse party whose rights have been determined by such judgment.”). The Court finds that

Plaintiff’ s Complaint is essentially one for a declaratory judgment, so Wilton applies.

[. Wilton Abstention

In Wilton, the Supreme Court ruled that, in suits for a declaratory judgment, district courts
have discretion to stay the case or abstain from exercising jurisdiction when there is a parallel state

court proceeding. Wilton, 515 U.S. at 290. The Court, revigiting its earlier decision in Brillhart v.
11
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ExcessIns. Co. of America, 316 U.S. 491 (1942), held that, despite Colorado River, Brillhart till

applied to declaratory judgment actions. Wilton, 515 U.S. at 289-90. In Brillhart, the Court stated
that “district courts possess discretion in determining whether and when to entertain an action under
the Declaratory Judgment Act, even when the suit otherwise satisfies subject matter jurisdictional
prerequisites.” Wilton, 515U.S. at 282. “Brillhart indicated that, at least whereanother suit involving
the same parties and presenting opportunity for ventilation of the same state law issuesis pending in
state court, adistrict court might beindulging in‘[g]ratuitousinterference,’ if it permitted the federal
declaratory action to proceed.” Wilton, 515 U.S. at 283 (internal citation omitted).

The Brillhart Court set out factors for the district court to consider in itsinquiry:

Where a district court is presented with a claim such as was made here, it should

ascertain whether the questionsin controversy between the partiesto the federal suit,

and which are not foreclosed under the applicable substantive law, can better be

settled in the proceeding pending in the state court. This may entail inquiry into the

scope of the pending state court proceeding and the nature of defenses open there.

Thefederal court may haveto consider whether the claimsof all partiesininterest can

satisfactorily be adjudicated in that proceeding, whether necessary parties have been

joined, whether such parties are amenable to process in that proceeding, etc.
Brillhart, 316 U.S. at 495.

All of these factors point towards abstention, because the issues in this case can be better
settled in the state court case. Most significantly, both cases involve the construction of the Result
of Contest clause of the trust, an issue that is contested under Missouri law. The Missouri state

courts are the preferred forum to decide thisissue, for the law of trustsis a matter of state law. See

Hornev. Fireman’ s Retirement Systemof St. Louis, 69 F.3d 233, 236 (8th Cir. 1995) (“No Missouri

court had had the opportunity to consider aconstitutional challengeto that statute; ... Missouri courts

should have the right to resolve a state law challenge when able to do s0.”). See also Amerson v.

lowa, 94 F.3d 510, 513 (8th Cir. 1996) (upholding abstention under Quackenbush v. Allstate Ins.

Co., 517 U.S. 706 (1996) when caseinvolved domestic relations policy, which belongsto the states).
12
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Other factorsalso support abstention. The state court proceeding hasabroader scopethanthiscase;

it encompasses all of the issues involved here, as well as others. All of the necessary parties are

involved in the state court case. As such, all of the issues here can be resolved in state court. In

addition, the state court case has been proceeding for over two years. Because the record thereis

more fully developed, it would be wasteful to duplicate that record in this Court. Thus, the Court

will abstain in favor of the state court proceeding and dismiss this case without prejudice.?
Because of the Court’ s decision on the abstention issue, it need not address the other issues

raised in the Motion to Dismiss.®

2 The Court notes that even if it were applying a Colorado River/Moses H. Cone analysis,
abstention would still be appropriate:

Determination of the existence of ‘exceptional circumstances requires evaluation of

severa factors ... asfollows:

(1) whether thereisaresover which one court hasestablished jurisdiction, (2) the
inconvenience of the federal forum, (3) whether maintaining separate actionsmay
result in piecemeal litigation, unless the relevant law would require piecemeal
litigation and the federal court issue is easily severed, (4) which case has
priority--not necessarily which case was filed first but a greater emphasis on the
relative progress made in the cases, (5) whether state or federal law controls,
especially favoring the exercise of jurisdiction where federal law controls, and (6)
the adequacy of the state forum to protect the federal plaintiff's rights.
Federated Rural, 48 F.3d at 297.

The first two factors are neutral, and the remaining four factors point towards abstention.
Becauseof the contested interpretation of the Result of Contest clauseunder Missouri law, significant
potential exists for piecemeal litigation; and, with the pleadings as they now stand, if both cases
continued, both Alice Maritz Starek and Steve Maritz could be found to be contesting beneficiaries.
The state court case has priority because it has been proceeding since 2003. Missouri law controls,
and, as stated before, the case turns on acontested issue under Missouri law. Finally, the state forum
is clearly adequate to protect the Plaintiffs’ rights.

3 Intheir arguments, Plaintiffsrely heavily onthefirst-filed rule. The Eighth Circuit hasstated
that, according to thisrule, “[i]n cases of concurrent jurisdiction, thefirst court in which jurisdiction
attacheshaspriority to consider the case asamatter of federal comity.” Keymer v. Mgmt. Recruiters
Intern., Inc., 169 F.3d 501, 503 (8th Cir. 1999). This reliance is unfounded, as the first-filed rule
applies only when both cases are in federal court. See Northwest Airlines, Inc. v. American Airlines,
Inc., 989 F.2d 1002, 1004 (8th Cir. 1993) (“discretionary power of the federal court in which the
first-filed action is pending to enjoin the parties from proceeding with alater-filed action in another

13
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CONCLUSION

Accordingly,

IT ISHEREBY ORDERED that Defendants Motion to Dismiss (Doc. No.13) is
GRANTED.

IT ISFURTHER ORDERED that Plaintiff’s Complaint isDISMISSED WITHOUT
PREJUDICE.

Dated this 18th day of April, 2006.

/s/ Jean C. Hamilton
UNITED STATESDISTRICT JUDGE

federal court isfirmly established”). It is, however, arelevant factor when one caseisin state court
and the other isinfederal court. Smart v. Sunshine Potato Flakes, L.L.C., 307 F.3d 684, 687 (8th Cir.
2002).

Even if the first-filed rule applied when one case was in federal court and the other case in
state court, under the facts here, the Court would decline to apply it to justify retaining jurisdiction
over thiscase. Firgt, thisaction wasnot the first-filed. The state court case was filed in 2003, and
Alice Maritz Starek intervened in 2004. Many of the facts underlying the Complaint in this case and
in the Second Amended Petition in Intervention in the state court case are the same as those
underlying the 2003 and 2004 petitions in the state court case. In addition, Plaintiff Steve Maritz
assumesthat the first-filed rule refersto which court first assertsjurisdiction over aclaim, and not
to which caseisfiled first. Allowing the first-filed rule to apply to claims and not to cases would
swallow the rule and result in piecemeal litigation.

Moreover, thefirst-filed rule isflexible. 1n Anheuser-Busch, Inc. v. Supreme Intern. Corp.,
167 F.3d 417 (8th Cir. 1999), the Eighth Circuit upheld thedistrict court’ sdismissal of thefirst-filed
action “under the compelling circumstances exception to the first-filed rule.” Anheuser-Busch, 167
F.3d at 419. The court noted two “red flags.” First, the plaintiff in the first-filed action knew that
the other suit wasabout to befiled. And second, thefirst-filed actionwasfor adeclaratory judgment.

Both of these red flags are present here as well. Plaintiff Steve Maritz had notice that
Defendant Alice Maritz Starek planned to take legal action with respect to these claims as early as
September, 2005, (Complaint, Doc.No. 1 f 64-68), and he till filed the instant declaratory
judgment actioninthisCourt. This wassufficient totrigger the compelling circumstances exception
to the first-filed rule. Anheuser-Busch, 167 F.3d at 419.
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