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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOURI
EASTERN DI VI SI ON

RUFUS J. ERVIN, SR, )
Petitioner, g

Vs. g Case No. 4:04-CVv-1296 (CEJ)
JI' M PURKETT, g
Respondent . g

VEMORANDUM AND ORDER

This matter is before the Court on petitioner’s objections to
the Report and Recommendation of United States Magistrate Judge
Lews M Blanton, to whomthe matter was referred pursuant to 28
US C 8636(b). On August 15, 2007, Judge Bl anton i ssued a Report
and Recommendation, recommending that the petition of Rufus J.
Ervin, Sr., for habeas corpus relief be denied. Petitioner has
filed objections to the Magistrate Judge’'s Report and
Recomendati on. Pursuant to 28 U.S.C. § 636(b)(1), the Court nakes
the following de novo determ nation of the portions of the report
and the specified findings or recormmendati ons to which objectionis
made.

l. Backgr ound

On March 21, 1997, a jury convicted petitioner of nurder in
the first degree for the nurder of Leland Wiite. Evidence at trial
reveal ed that petitioner visited M. Wite s property, greeted M.
Wiite, and entered M. Wite' s trailer. Petitioner’ s conpani ons
for the night, including state wtness Lucius House, renained

outside in the car. M. White was heard yelling for help from
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within the trailer. Soon thereafter, a kerosene |anp was knocked
over and the trailer imedi ately caught fire. Petitioner dragged
M. White out of the trailer by pulling on sonmething tied around
M. Wiite’'s neck. M. Wite was naked. After petitioner dragged
M. Wiite across the driveway, he propped himup next to a tree.
M. White then told petitioner, “Just go ahead and kill ne, Janes.
Just kill ne, Janes.”! Petitioner picked up a brick and hit M.
Wiite multiple tinmes on the head. Petitioner then attenpted to get
into the vehicle and |eave, but the car had gotten stuck on a
boul der. Wil e the vehicle was stuck, petitioner along with one of
hi s conpanions threw M. Wite forward about three feet into the
fire. About one hour later, petitioner was finally able to free
the car fromthe boul der, but the car was not operable. Petitioner
decided to call the police to report that the house had bl own up.
The police and coroner arrived and determned that M. Wite's
cause of death was an open skull fracture. M. Wite s throat had
al so been sl ashed. The fire investigator |abeled the cause of the
fire “undeterm ned”, but admtted at trial that the kerosene | anmp
coul d have caused the damage. After speaking wth individuals on
the scene, police placed petitioner and a couple of his conpani ons
under arrest.

Al t hough the jury unani nously found petitioner guilty of first
degree nurder, it was unable to make a verdict on puni shnent in the

penalty phase of petitioner’s trial. The court subsequently

Petitioner was referred to as “Janes” throughout the trial.
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i nposed a sentence of death. On Novenber 3, 1998, the M ssour
Suprene Court affirmed petitioner’s conviction. Petitioner then
filed a pro se notion for state post-conviction relief. Counse
was appointed to represent petitioner, and an evidentiary hearing
was held. The notion court denied petitioner’s notion for post-
conviction relief. The Mssouri Suprenme Court partially affirmed
t he judgnent, but remanded the case to the notion court in order to
consider the constitutionality of petitioner’s death sentence. On
remand, the notion court held that the death sentence viol ated the
Si xt h and Fourt eenth Anendnents because it was i nposed by the court
absent any finding by the jury beyond a reasonabl e doubt that an
aggravating circunstance existed. Petitioner was l|ater re-
sentenced to life without the possibility of parole. Petitioner
filed this federal habeas action on February 9, 2005.

Petitioner asserts the followng clains for habeas corpus
relief: (1) the trial court erred in sustaining the prosecution’s
chal l enge for cause during voir dire; (2) the trial court erred in
admtting references to statenments nade by co-def endant Henry Cook;
(3) the evidence was insufficient to support the deliberation
el ement of first degree nurder; (4) the trial court should have
suppressed petitioner’s statenents to |law enforcenent; (5) the
trial court should not have admtted photographs of the gruesone
crime scene and the autopsy; (6) the prosecutor namde statenents
that were inproper and prejudicial to the petitioner; (7) certain
guilt and penalty phase evidence was inproperly admtted; (8) the

penal ty phase instructions were inproper; (9) the jury instruction
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regardi ng “reasonabl e doubt” was inproper; (10) trial counsel was
ineffective in failing to investigate allegations that petitioner
assaulted his cellmate; (11) trial counsel was ineffective in
failing to present evidence of petitioner’s good conduct while in
jail; (12) trial counsel was ineffective in failing to present
evi dence that petitioner suffered fromhead injuries and a sei zure
di sorder; (13) trial counsel was ineffective for not presenting
evidence fromDr. Bruce Harry; (14) trial counsel was ineffective
for not objecting to petitioner being forcibly and inproperly
medicated in jail during trial; (15) trial counsel was ineffective
in failing to present evidence of petitioner’s alcohol use as
mtigating evidence; (16) trial counsel was ineffective in failing
to present evidence of petitioner’s learning disabilities as
mtigating evidence; (17) trial counsel was ineffective in failing
to investigate alleged nental problens of the victim (18A) trial
counsel suppressed a white shirt from the crime scene which
al l egedly woul d have proven petitioner’s actual innocence; (18B)
trial counsel did not effectively inpeach and discredit Lucius
House; and (18C) his attorneys failed to give petitioner enough
time to review their work and often did not listen to his
directions in their representation of him

Petitioner filed witten objections to the Report and
Recomendati on, specifically objecting to Judge Bl anton’s findings
and concl usions on each claim Additionally, petitioner generally
objects to the Report and Recommendation in its entirety in a

docunent titled “Facts of Qbjections”. Finally, petitioner argues
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that, by failing to tinmely respond to petitioner’s clains,
respondent shoul d be held in default wth judgnent granted in favor
of petitioner.

1. Discussion

Under the Antiterrorism and Effective Death Penalty Act of
1996 (“AEDPA’), a wit of habeas corpus cannot be granted unless:
(1) the state decision was either contrary to, or involved an
unr easonabl e application of, clearly established federal |aw, or
(2) the state decision was an unreasonable determ nation of the
facts in light of the evidence presented. 28 U.S.C. § 2254(d).
Petitioner’s objections seem to focus on whether there was an
unr easonabl e application of clearly established federal |aw

“[Aln unreasonable application of federal law is different

froman i ncorrect application of federal law.” WIIlians v. Tayl or,

529 U. S. 362, 410 (2000). “Congress specifically used the word
‘unreasonable’, and not a term like ‘erroneous’ or ‘incorrect’.
Id. at 411. “[A] federal habeas court may not issue the wit

sinply because that court concludes in its independent judgnent
that the rel evant state-court decision applied clearly established
federal |aw erroneously or incorrectly.” Id. Instead, “that
application nust be unreasonable.” 1d.

Caimil1l: Voir Dre

Petitioner first clains that the trial court erred in
sustaining the prosecution’ s challenge for cause to venireperson
Ross Melick. During voir dire, M. Melick indicated that he woul d

have sonme difficulty voting in favor of a sentence of death. Upon
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subsequent questioning by petitioner’s attorney, M. Mlick stated
that he would attenpt to obey the court’s instructions, but would
find it difficult to do so under circunstances involving the death
penal ty.

Excl uding a potential juror for cause does not require that
the potential juror’s bias be proven with “unm stakable clarity.”

Wai nwright v. Wtt, 469 U S. 412, 424 (1985). |Instead, “[a] trial

court appropriately excludes a potential juror in a death penalty
case when the juror’s views ‘prevent or substantially inpair the

performance of the juror’s duties.’”” Hall v. Luebbers, 341 F. 3d

706, 714 (8th Gr. 2003)(internal citations omtted).

The M ssouri Suprene Court found that the trial court could
have reasonably found that M. Melick’s views on the death penalty
substantially inpaired his ability to follow the |aw Thi s
deci sion appropriately applies federal |law and i s supported by the
record. Further, petitioner’s death sentence was | ater vacated, so
to the extent that petitioner believes M. Mlick’s presence on the
jury woul d have resulted in a sentence of life inprisonnent rather
t han death, such a claimis now noot. Petitioner’s first claimis
w thout nmerit and his objections are denied.

Claim?2: Statenents Made by Co- Def endant

Petitioner’s second ground for relief alleges that the trial
court erred in admtting testinony referring to statenents nmade by
petitioner’s co-defendant, Henry Cook. Petitioner believes the
statenents made by co-defendant Cook supported the testinony of

Lucius House, one of the prosecution’s wtnesses. Petitioner
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argues that these statenents led the jury to believe M. House’s
version of events instead of the story being offered by petitioner.
Petitioner contends that the court should have granted a m stri al
based on such testinony.

The M ssouri Suprene Court rejected this argunent on appeal,
finding that the prosecution did not rely on any statenents nmade by
co- def endant Cook. Judge Blanton noted that, while references to
M. Cook’s statenments were nmade in the record, the substance of
such statenents were not reveal ed.

“A state court’s evidentiary rulings can form the basis for
federal habeas relief under the due process clause only when they
were so conspicuously prejudicial or of such magnitude as to
fatally infect the trial and deprive the defendant of due process.”

Bounds v. Delo, 151 F.3d 1116, 1119 (8th G r. 1998). Judge Bl anton

found that petitioner failed to show a reasonabl e probability that
any references to M. Cook’s statenents affected the outconme of his
trial. Petitioner objects to this finding, arguing that Judge
Bl anton overlooked facts and msapplied the |aw. However,
petitioner does not specify which facts he believes Judge Bl anton
over| ooked. After exam ning the i ssue, the Court agrees w th Judge
Bl anton. Petitioner’s objections on this claimare denied.

Caim3: Sufficiency of the Evidence

In his third claim petitioner argues that the evidence
present ed agai nst himwas insufficient to satisfy the deliberation

el ement of a first degree nurder charge.
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“I'l]n review ng the sufficiency of the evidence to support a
guilty verdict, [the Court’s] task is to determ ne ‘whether, after
viewmng the evidence in the light nost favorable to the
prosecution, any rational trier of fact could have found the
essential elenents of the crine beyond a reasonable doubt.’”

Bounds, 151 F.3d at 1118 (citing Jackson v. Virginia, 443 U S. 307

(1979)).

Petitioner objects to Judge Blanton’s finding that the
evi dence was sufficient for arational jury to find that petitioner
acted with deliberation. Under M ssouri’s first degree mnurder
statute, ‘deliberation’ is defined as “cool reflection for any
length of time no matter how brief.” Section 565.002(3) RSM
(1998). The Court finds that the evidence presented was sufficient
for a rational juror to find that petitioner acted wth
‘deliberation’, as defined under Mssouri |aw. First, Lucius House
testified that he heard the victimyelling for help while arguing
with petitioner inside victimis trailer. Petitioner was also
observed dragging the victim out of the trailer by sonething
wr apped around the victims neck. M. House then testified that he
heard the victim tell petitioner, “Just go ahead and kill ne,
Janmes. Just kill nme, Janmes.” Then, according to the M. House’'s
testinony, petitioner picked up a brick and used it to hit the
victimin the head four or five tinmes. Petitioner subsequently hit
the victiman additional three to four tinmes in the head wth the
brick. The pathologist testified that the victimhad nine incised

wounds across his neck. The victims cause of death was bl unt
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trauma to the head. Li ke Judge Blanton, the Court views this
evi dence as sufficient for a rational jury to find that petitioner
murdered the victimw th deliberation. Thus, petitioner’s third
claimis al so deni ed.

Caim4: Petitioner's Statenents to Law Enf or cenent

Petitioner’s fourth claimalleges that statenents he nmade to
| aw enforcenment were not voluntarily nmade and that his confession
was coerced through the use of racial threats.

A hearing was held on petitioner’s notion to suppress
statenents on Cctober 13, 1995. A police officer testified that as
he responded to the scene of the trailer fire he observed M.
Wite's body laying face down on a burnt-out portion of the
bui | di ng. The building was alnost entirely burnt down by this
time. The officer testified that petitioner wal ked up to himand
told himthat a violent explosion had occurred and that the stove
had bl omn across the room The officer testified that he exam ned
the burnt down trailer and noticed that the stove was still hooked
up and had not been bl own across the room

Petitioner al so nade statenents after his arrest at the police
station. A second police officer testified that petitioner was
given his Mranda rights and that petitioner waived those rights
prior to making any statenents. During questioning, petitioner
yelled loudly that he had hit M. Wiite with a brick.

Petitioner clains that he had been drinking and was under
medi cat i on. He also clains that police officers told himthat

because he was a bl ack man, he would face a “lynch nob” if he did
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not confess. The M ssouri Suprenme Court denied petitioner’s
clainms, finding that the statenments were voluntary and intelligent.

There is no evidence in the record to support petitioner’s
contention that he was coerced into confessing through racia
t hreats. Further, there is no indication that petitioner was
suffering fromthe side effects of any nedication at the tine he
made his statenents. Wiile the record does support petitioner’s
claim that he had purchased al cohol that night for his group of
friends, there is no evidence that petitioner hinmself drank al cohol
such that it would inpair his judgnent when he nmade his statenents
to law enforcenent. As the M ssouri Suprenme Court noted,
petitioner told a police officer that he was sober. |Instead, the
record shows that petitioner nade a decision to know ngly and
voluntarily waive his Mranda rights. Petitioner’s fourth claimis
deni ed.

Claimb5: Prejudicial Photoqgraphs at Tri al

In his fifth claimfor relief, petitioner argues that he was
prejudi ced by the adm ssion of gruesonme crinme scene and autopsy
phot ographs into evidence at trial.

The M ssouri Suprene Court found that the photographs were
properly admtted, and relevant in, anong other things,
establishing the elenent of deliberation. The Court noted that
gruesone pictures often acconpany gruesone cri nes.

In order for petitioner to prevail on his argunent that the
phot ogr aphs vi ol ated his due process rights, he nust show “that the

asserted error was so conspicuously prejudicial or of such
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magni tude that it fatally infected the trial and deprived him of

fundanental fairness.” Manni ng-El v. Wrick, 738 F.2d 321, 323

(8th CGr. 1984). The M ssouri Supreme Court found that the
phot ogr aphs were probative i n establishing whether the hom ci de was
commtted with deliberation, an elenent of the crine in which
petitioner was charged. This decision is not contrary to clearly
established federal Iaw. The adm ssion of the photographs, while
prejudicial inthe sense that they were detrinmental to petitioner’s
case, were not unduly prejudicial in the sense that they deprived
petitioner of fundanental fairness in his trial. Petitioner’s
fifth claimis denied.

Claim6: Inproper Statenents by Prosecutor

In his sixth claim petitioner alleges that various statenents
made by the prosecutor were inproper. Specifically, petitioner
objects to the follow ng statenments during voir dire: (1) that the
evi dence woul d be gruesone; (2) that an aggravating circunstance
made this case worse than others; (3) that the death penalty was
like a “hallway with three doors”; and (4) shooting at a police
of ficer constitutes an aggravating circunstance. Petitioner also
objects to the follow ng statenents nade by the prosecutor in the
guilt stage of the trial: (1) petitioner was the sole beneficiary
of the victimis will and had witten a letter asking for control of
the victims bank account; (2) the victim could have possibly
drowned in his own bl ood; (3) the jury could imgi ne how pai nful it
woul d be to have their throats cut; (4) a characterization of the

doctor’s testinony that the victims |eg wounds were consistent
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with sonmeone being restrained; (5 the manner of death was
“victimzation”; and (6) the victimwas not afforded either a jury
or a judge. Finally, petitioner makes multiple clainms regarding
statenents made by the prosecutor in the penalty phase of the
trial. Because petitioner’s sentence has been reduced to life
i nprisonnment, his clainms relating to the penalty phase will not be
di scussed and are deni ed as noot .

“I'n determ ni ng whet her the prosecutor’s [statenents] viol ated
the defendant’s due process rights, the pertinent inquiry is
‘“whet her the prosecutors’ coments so infected the trial wth
unfairness as to make the resulting conviction a denial of due

process.’” Sublett v. Dormre, 217 F.3d 598, 600 (8th Gr.

2000) (quoting Darden v. Wainwight, 477 U S. 168, 181 (1986)).

Therefore, petitioner “nmust show that there is a reasonable
probability that the error conplained of affected the outcone of
the trial --i.e., that absent the alleged inpropriety, the verdict

probably would have been different.” Kellogg v. Skon, 176 F.3d

447, 451 (8th Cir. 1999). After reviewing the record, the Court
does not believe there is any reasonable probability that any of
the statenents made by the prosecutor affected the outcone of
petitioner’s trial. The M ssouri Suprenme Court’s denial of this
cl ai mon appeal based on a plain error analysis was not contrary to
clearly applicable federal |aw Petitioner’s sixth claim is

deni ed.
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Caim?7: Inmproperly Admtted Evidence

For his seventh claim petitioner argues that certain guilt
and penalty phase evidence was i nproper. The Court will again
focus only on allegations of error during the guilt phase. First,
petitioner objects to the police officer’s testinony that the
victims neck wounds were “quite significant”. Second, petitioner
objects to the testinony of the fire investigator, M ke Johnson,
that it was first reported that a bonb had expl oded at the trailer.
Petitioner next objects to the conparison nmade by Dr. Zarracore
that the victims injuries resenbled those of a sexual assault
victim

The M ssouri Suprenme Court rejected this claimon appeal. In
regard to the police officer’s testinony, the Court held that the
statenent that the wounds were “quite significant” was not
prejudicial because simlar evidence was elicited from the
testinony of the pathologist, Dr. Zarracore. Second, the Court
found that M. Johnson’s statenent was not inadm ssible hearsay
because he was expl ai ni ng conduct he observed as he arrived at the
scene of the fire. Finally, the Court found that Dr. Zarracore did
not inply that petitioner sexually assaulted victim but was
conparing the victims wounds with t he defensi ve wounds of a sexual
assault victim

These findings by the M ssouri Suprene Court are not contrary
to clearly applicable federal |aw. There has been no show ng that
any of these pieces of evidence were so prejudicial as to fatally

infect petitioner’s trial. Petitioner’s seventh claimis denied.
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Cl ai m 8: Penal ty Phase I nstructions

Petitioner’s eighth claimrelates tothe instructions givento
the jury during the penalty phase of petitioner’s trial. Thi s
claimis denied as noot.

Caim9: “Reasonabl e Doubt” Instructions

In his next claim petitioner argues that the instruction
given to the jury regarding “reasonable doubt” was inproper and
viol ated his due process rights because it essentially allowed the
jury to convict himupon a | esser standard of proof.

The “reasonabl e doubt” instructions at issue here were each
patterned after Mssouri’s nodel jury instructions. See MAl-CR3d
302.04; MAI-CR3d 313.30A. The M ssouri Suprene Court has upheld
the validity of these nodel instructions. Further, as noted by
Judge Bl anton, the Court of Appeals for the Eighth Crcuit has
f ound M ssouri’s reasonabl e doubt i nstruction to be
constitutionally sound. Petitioner’s ninth claimfor relief is
deni ed.

Clains 10-18: Ineffective Assistance of Counsel

Clainms 10-18 of the petition for habeas relief are each based
on an ineffective assistance of counsel claim To prevail on an
i neffective assi stance of counsel claim petitioner nust show both

error and prejudice. See Strickland v. Washington, 466 U. S. 668,

687 (1984). To establish error, petitioner nmust showthat “counsel
made errors so serious that counsel was not functioning as the
‘counsel’ guaranteed the defendant by the Sixth Amendnent.” |d.

In other words, “counsel’s representation [nmust fall] below an
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obj ecti ve standard of reasonableness.” 1d. at 688. Because it is
very easy to judge trial decisions differently in hindsight,
“[jludicial scrutiny of counsel’s performance nust be highly
deferential.” 1d. at 689. Indeed, petitioner has the burden to
“overcone the presunption that, wunder the circunstances, the
chal | enged action m ght be considered sound trial strategy.” 1d.
at 689 (internal citations omtted). Even if petitioner is
successful in establishing counsel error, he nust al so show “t hat
because of counsel’s error, there is a reasonable probability that
the result of the proceedi ngs woul d have been different.” [d. at
690.

Petitioner’s tenth claim alleges that trial counsel was
ineffective by not fully investigating allegations that petitioner
has assaulted his cell-mate while confined in the county jail
Petitioner’s eleventh claim alleges that trial counsel was
ineffective by failing to present evidence of petitioner’s good
conduct while in jail. As noted by Judge Bl anton, both of these
clainms relate to the penalty phase of petitioner’s trial. Because
petitioner’s sentence of death was vacated, these clains are now
noot and wi Il be deni ed.

In his twelfth claim petitioner argues that trial counsel was
ineffective for failing to present the testinony and records of Dr.
J. David Auner and counsel or Dougl as Pope concerning petitioner’s
sei zure disorder. Petitioner’s trial counsel testified at the
hearing held on petitioner’s post-conviction relief notion, where

he raised this claim Counsel testified that he did not admt the
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medi cal reports of Dr. Auner or M. Pope because he believed the
information in the reports was contained in the testinony of two of
his expert wtnesses, Dr. Leonberger and Dr. Arnmour. The notion
court rejected petitioner’s claim

The Court finds no error in trial counsel’s decision to not
of fer the specified nmedical records into evidence. Dr. Leonberger
testified that, had petitioner been experiencing a seizure on the
night of the nurder, he would have been physically unable to
conpl ete the hom cide. Thus, the nedical reports would not have
establ i shed that petitioner | acked the deliberation el enent when he
commtted the nurder. This evidence sinply would not have
supported petitioner’s defense and it was not erroneous for trial
counsel to wthhold it fromthe record.

For his thirteenth claim petitioner argues that trial counsel
was ineffective for failing to present the testinony of Dr. Bruce
Harry to testify regarding petitioner’s head injuries, seizure
di sorder, cognitive disorder, and alcohol problens. In his
obj ections, petitioner explains that a nedical doctor is perceived
differently by the jury than a psychiatrist,? and therefore he was
prejudiced by his attorney’ s decision to present the testinony of
two psychol ogi sts instead of a psychiatrist.

The notions court denied this claim finding it “particularly

preposterous” in light of petitioner’s previous claimthat counsel

2A psychiatrist has a medical |icense. The Court assunes that
petitioner nmeans that a nedi cal doctor may be perceived differently
t han a psychol ogi st.
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was ineffective for not presenting records from Douglas Pope, who
does not have a nedical license. The Court agrees that petitioner
has failed to establish ineffective assistance of counsel. It is
not convinced that it was erroneous trial strategy to elicit
testimony fromtwo psychol ogi sts rather than a psychiatrist. There
is no evidence that the psychologists who did testify were
i nconpetent or not respected by the jury sinply because they were
not psychiatrists. Petitioner’s thirteenth claimis denied.

Petitioner’s fourteenth claimasserts that trial counsel was
ineffective for failing to object to the forced over-nedi cation of
petitioner while he was in the county jail before and during trial.
Trial counsel testified that he had no reason to believe that
petitioner was being over-nedicated: petitioner did not conplain
about being over-nedicated; petitioner was able to converse with
counsel about the case; petitioner was responsive to counsel’s
gquestions; and petitioner appeared attentive throughout the trial.
The notion court found that petitioner had presented no evidence
that would have put either the court or trial counsel on notice
that petitioner was being over-nedicated or to doubt petitioner’s
conpetency to stand trial.

In his objections, petitioner alleges that “state officials
knew or should have known the effects of this nedication on
petitioner before and during trial.” Petitioner alleges that the
trial court had records in its possession which showed petitioner’s
lab results and bl ood chem cal make-up and had been notified by

jailers of petitioner’s use of nedicine.
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The decision of the notion court was not contrary to clearly
applicable federal law. Trial counsel’s testinony that petitioner
did not exhibit any signs of over-nedication and that he appeared
alert and attentive throughout the trial supports the notion
court’s finding that counsel did not err in failing to bring the
issue to the attention of the courts. Petitioner’s fourteenth
claim alleging ineffective assistance of counsel, is denied.

In his next claim petitioner argues that trial counsel was
ineffective for failing to present evidence of petitioner’s al cohol
use during the trial. The notion court denied this claim finding
that the record refutes petitioner’s claimthat he was i ntoxi cat ed.
The court also noted that the jury would not be able to consider
vol untary intoxication on the issue of defendant’s nental state.

Petitioner argues in his objections that alcohol further
contributed to his nental state under the totality of the
ci rcunstances, taking into account not only his alcohol use but
al so hi s seizure disorder and nedication use. The Court finds that
petitioner has failed to establish ineffective assistance of
counsel on this claim As Judge Blanton indicated, petitioner’s
own testinony at trial was that he had not consuned al cohol at the
time of the nurder. Any evidence presented by counsel that
petitioner had been drinking would have sinply wundercut
petitioner’s credibility. Petitioner’s fifteenth claimis denied.

In his sixteenth ground for relief, petitioner argues that
trial counsel was ineffective for failing to call an expert to

present evidence of petitioner’s learning disabilities as
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mtigating evidence. Petitioner appears to be arguing that this
evi dence shoul d have been presented at the penalty phase. Like the
ot her argunents directed towards the penalty phase, this one is
deni ed as noot. To the extent that petitioner argues that the
mtigating evidence should have been presented at the guilt phase
of the trial, the Court agrees with Judge Blanton that such an
argunent is procedurally barred.

Petitioner’s seventeenth claimalleges that trial counsel was
ineffective for failing to present evidence that the victim
exhi bited “bizarre behavior”. The notion court denied this claim
noting that evidence of the victims character is inadm ssible.

Counsel cannot be ineffective for failing to offer
i nadm ssi bl e evidence. Further, petitioner has not shown how such
evi dence, even if adm ssible, would have advanced his defense. In
his objections, petitioner states that such “bizarre behavior”
includes the victinms alleged passion for burning itenms and
starting fired. Even if evidence of such pyromania actually
existed, it would not explain to the jury how the victimsuffered
mul tiple cuts on his throat or why petitioner was observed beating
the victimnultiple times on the head with a brick, which was
ultimately identified as the cause of death. Petitioner’s
seventeenth claimis denied.

In his final ground for relief, petitioner argues that: (A
the white shirt used by petitioner to drag the victim from the
trailer was not offered into evidence; (B) trial counsel failed to

i npeach the testinony of prosecution w tness Lucius House; and (C)
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counsel failed to give petitioner adequate tinme to review their
wor k. Judge Blanton found that petitioner has procedurally
defaulted on the first and second of these clains. Petitioner
obj ects to Judge Bl anton’ s findi ng of procedural default, but still
has not shown cause to excuse his procedural default.

The Court agrees that petitioner has procedurally defaulted on
claims 18A and 18B. Petitioner did not raise either of these
clains in his appeal from the denial of post-conviction relief.
Further, even if these clains were not procedurally defaulted, the
Court finds that they are without nerit.

First, petitioner has not shown that he was prejudiced in any
way by the failure to admt into evidence the white shirt used to
drag the victimfromthe trailer. In his objections, petitioner
argues that the “bloodless white shirt” would discredit the
prosecution’s w tness Lucius House and would prove petitioner’s
actual innocence. This argunent is wthout nerit. Even if the
white shirt was indeed bloodless, it would not discredit M.
House’'s testinony that he observed petitioner beat the victimin
the head with a brick. M. House did not testify that the shirt
had been on the victim during the beating, when it could have
absorbed bl ood. |Indeed, M. House did not even identify the white
shirt in his testinony as the itemused to drag the victimfromthe
trailer. Instead, M. House testified that petitioner *“had
sonething tied around [the victim s] next, and he was draggi ng [t he
victim on the ground by this thing he had around [the victimn s]

neck. The adm ssion of the shirt would not have contradicted M.
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House’ s testinony. Further, it does nothing to denonstrate
petitioner’s actual innocence.

Li kew se, petitioner’s claim that trial counsel was
ineffective for failing to discredit the testinony of M. House is
also without nerit. Petitioner clains that counsel should have
i npeached M. House's testinony with the follow ng inconsistent
statenents: (1) at trial, M. House testified that petitioner threw
the victim over the hood of the car, while at the prelimnary
hearing he instead testified that the body was never on the car;
and (2) at trial, M. House testified that petitioner had turned
of f the headlights when he visited the victims trailer, while at
the prelimnary hearing he testified that petitioner left the
headl i ghts on.

Petitioner did raise this claimin his post-conviction relief
noti on, although he did not raise it in the appeal of the denial of
that notion. The nmotion court rejected petitioner’s claim of
i neffective assistance of counsel, finding that petitioner failed
to establish how he was prejudiced by his attorney’s failure to
i npeach M. House on those statenents. Judge Bl anton found that
this decision was not contrary to clearly applicable federal |aw,
and this Court agrees. The notion court properly applied
Strickland and determned that petitioner failed to neet its
bur den.

In his final argunent under cl ai mei ghteen, petitioner all eges
t hat appel | ate counsel, post-conviction relief counsel, and post-

conviction relief appellate counsel all failed to give petitioner
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sufficient tinme to reviewtheir work. Petitioner al so argues that
counsel did not follow his direction on which clains to present.

As Judge Bl anton noted, clains that post-conviction relief
counsel or post-conviction appellate counsel were ineffective are
not cogni zable under 28 U S.C § 2254. See 28 U . S. C 82254(1)
(“ineffectiveness or inconpetence of counsel during Federal or
State col | ateral post-conviction proceedings shall not be a ground
for relief in a proceeding arising under section 2254").
Petitioner’s clains as to post-conviction counsel are deni ed.

In regard to the ineffectiveness of petitioner’s direct
appel l ate counsel, Judge Blanton found that this too had been
procedurally defaulted. The Court agrees, and finds that it fails
on the nerits as well. Petitioner has sinply failed to establish

prejudi ce under Strickland for each of his ineffective assistance

of counsel cl ai ns.

Petitioner’'s M scell aneous bj ections

In addition to his specific objections to each claim
petitioner makes several concl usory objections, including: (1) that
the state, by failingto tinely respond to petitioner’s clains, has
defaulted; (2) the Report and Recommendati on shoul d have appoi nted
petitioner |egal counsel; (3) petitioner was denied his right for
an evidentiary hearing; and (4) the Report and Recommendati on
shoul d have granted petitioner a certificate of appealability.
Each of these objections are nade w thout |egal support, and are
overrul ed.

[11. Concl usion
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Petitioner has not shown that the prior adjudication of his
clains in state court was contrary to, or involved an unreasonabl e
application of clearly established federal | aw. Nor has petitioner
shown that the state adjudication was based on an unreasonabl e
determ nation of the facts in light of the evidence presented.
Federal habeas relief is not warranted.

Accordi ngly,

| T IS HEREBY ORDERED that the Report and Recommendati on of
United States Magi strate Judge Lewis M Bl anton [#46] i s sustai ned,
adopt ed, and i ncorporated herein.

| T IS FURTHER ORDERED t hat the anended petition of Rufus J.
Ervin, Sr., for a wit of habeas corpus [#16] is deni ed.

| T IS FURTHER ORDERED that petitioner has failed to nake a
substantial show ng of the denial of a constitutional right and t he

Court will not issue a certificate of appealability. See Cox v.

Norris, 133 F.3d 565, 569 (8th Cr. 1997).

CAROL E. 'JACKSON
UNI TED STATES DI 8TRI CT JUDGE

Dated this 21st day of Septenber, 2007.
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