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Bradley J. Buscher,
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Cynthia Buscher, Chand Buscher, and
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Civ. No. 05-544 (RHK/JSM)
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Economy Premier Assurance Company,
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Michael L. Childress, Edward Eshoo, Jr., and Andrew M. Plunkett, Childress Duffy
Goldblatt, Ltd., Chicago, lllinois; and Lauren E. Lonergan, David B. Sand, and Elizabeth M.
Brama, Briggs and Morgan, PA, Minnegpolis, Minnesota, for Plaintiffs.

Timothy J. O’ Connor, Kimberly Heming, Ted E. Sullivan, and William L. Davidson, Lind,
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Defendant.

Introduction
Faintiffs Bradley J. Buscher, individudly and on behdf of the Revocable Trust of
Bradley J. Buscher, Cynthia Buscher, Chand Buscher, and Beaujona Buscher (collectively
“Haintiffs’), have sued Defendant Economy Premier Assurance Company (“ Economy™),

seeking a declaratory judgment that damage to their family home is covered under their
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insurance policy, which was issued by Economy. Before the Court are cross motions for
summary judgment on theissue of coverage. For the reasons set forth below, the Court
will grant Plaintiffs Motion for Partid Summary Judgment, and deny Economy’s Mation
for Summary Judgment.

Background

Paintiffs are the owners of asingle-family home located at 2350 Cherrywood Road
in Minnetonka, Minnesota (the “home’). Plaintiffs bought the home in July 1995 and, after
sgnificant remodeling work had been completed, occupied it in 1998. (B. Buscher Dep.
Tr. a 20.) Plaintiffs purchased the insurance policy a issue (the “ Policy”) from Economy*
in1996. (Compl. 11 12-13; Answer §11.) Haintiffs qualify as“insureds’ under the Policy.
(Compl. 1118-11; Answer 1 11.)

In May 2004, the interior of the home sustained physica damage caused by
ggnificant water leekage. (B. Buscher Dep. Tr. a 29-30, 32.) Plaintiffsfirst noticed the
water leakage and corresponding celling damage in the master bedroom closet and
submitted a clam for this damage to Economy soon after its discovery (the *May 2004
cdam’). (1d.) Economy adjuster Jami Hage was assigned to the May 2004 clam. (Hage
Dep. Tr. a 28-29.) Sheinspected the damaged area and found water damage to insulation,

sheetrock, ceiling, wall paint, baseboard and carpet. (Hage Dep. Tr. at 37.)

'Economy is an “&ffiliate company” of MetLife Auto & Home. (Compl. 1 11-13;
Answer T11.) Thus, at times, Economy isreferred to as“MetLife’ or “MetLife Auto &
Home" in the record.
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Hage determined that the flashing at the chimney was defective, and this defect had
caused the water leakage. (B. Buscher Dep. Tr. at 30; Hage Dep. Tr. at 37.) Sheadso
concluded that the lack of flashing at the chimney was due to defective ingdlation, a
defective product, or a“maintenanceissue.”? (1d. at 56; see aso id. at 66 (Q: “But it was
your belief that it was defective ingdlation or a defective product that caused the water
damage; correct?’ A: “Correct.”).) Economy covered the May 2004 loss to the extent that
there was water damage in the interior of thehome. (1d.) It did not, however, cover the
cost to repair the chimney because “repair for the flashing” was a maintenance issue, and
thus not “covered under the policy.” (1d. at 54, 66; see dso infrapp. 5-6.) Hage testified
that the water damage resulting from the lack of flashing was a covered loss under the
policy. (Id. a 56 (Q: “Though there was a congtruction defect [Economy] il paid for the
interior water damage?’ A: “Interior water damage is covered, correct, for that.”).)

Hage s handling of the May 2004 clam is condggtent with her testimony that water
damage resulting from congtruction defects or maintenance issuesis generdly covered
under the Policy. (Hage Dep. Tr. a 68 (“ Does [Economy] pay for resulting water damage?’
“Yes”).) Smilaly, Hage s supervisor, Dean Belefeuille, who was dso involved in
Raintiffs damsto Economy, testified that water damage resulting from a construction

defect is covered under the Policy, asfollows:

?Bradley Buscher testified that he thought the flashing on the chimney may have
blown off inawind storm. (B. Buscher Dep. Tr. at 30, 42.) However, he also testified that
he was “theorizing why dl of a sudden the flashing [would] open up a thet time” (Id. at 31.)

3
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Q: [If water] [I]eaks through a construction defect and causes damage,
that’s covered, isn't it?

A: If it'snot mold or rot, yes.

Q: So the mere fact that there' s a construction defect does not exclude it from
coverage, does not exclude water damage?

A: Correct.

Q: Isthat commonly referred to as ensuing loss or resulting 10ss?

A: Resulting damage.

(Bellefeuille Dep. Tr. a 50.)

Dueto the amount of water damage sustained in May 2004, Plaintiffs were
concerned that there may have been other water damage to the home. (B. Buscher Dep. Tr.
a 40, 49.) Accordingly, they had moisture testing conducted on the walls of the home,
which reveded extensve water damage to the exterior building envelope. (B. Buscher Dep.
Tr. at 55-57.) Paintiffs persondly observed water in the interior of the home swadlls, in
the form of wet wood, wet insulation, and other wet materias. (Id. at 74-75.) They also
observed a dark black material growing ingde the wal, which subsequent investigation
determined to be mold. (I1d.) In July 2004, based on the investigation results and persona
observations, Plaintiffs concluded that, because of the presence of water and mold, the
home was uninhabitable. (1d. at 102-03.) At that point, aclaim for this additiona water
damage was submitted to Economy (the “ July 2004 clam”); Hage was again assgned to

handle the July 2004 claim. (Hage Dep. Tr. at 32.)
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Economy’ s expert witness, Howard Noziska®, determined the cause of the damage
that was the subject of the July 2004 clam was water from wind-driven rain, melting ice, or
snow, penetrating the exterior building envelope of the home. (Noziska Dep. Tr. at 94-99,
114-15.) This penetration caused actud physica damage to the interior wall assembly
components. (Id.) Noziskafound that wall cavitiesin the home contained high levels of
moisture, which caused soft or questionable sheathing and damaged other components of
theinterior wall assembly. (Id.; seeid. at 88-94.) He aso opined that the water which had
penetrated the exterior building envelope was the cause of mold growth in the interior wall
asembly. (Id. at 122.)

In aletter dated January 7, 2005, Economy denied coverage for the July 2004 claim.
Economy first explained that “[i]t appears that construction and design defects may have
caused the mold and water damage. The. . . policy excludes from coverage loss caused by
congtruction and design defects.” (Plunkett Aff. Ex. 1.) It dso stated that “the policy
excludes from coverage damage caused by or resulting from mold. Thus, dl mold damage
isexcluded from coverage.” (Id.) Theletter then referenced the following reevant
portions of the policy:

(1) The coverage portion of the Policy at issue here provides:

Under the property insurance section of this policy, we insure against actual

accidental physical |0ss or damage to property that you or your family own or
use anywherein theworld. *Actua accidentd physical loss or damage

3The record reflects that Noziskais “aduly Licensed Professonal Engineer under
the laws of the state of Minnesota” (O’ Connor Aff. EX. 6.)

5
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means physica damage to tangible property, its theft, or destruction, whether
because of the intended or accidental act of someone else or because of an
accidentd act by you or anyone ese covered by this policy.

(Policy at 11 of 31 (emphasis added).)

(2) The exdusion pertaining to congtruction work (the “construction defect”

exclusion) provides.

[The Policy] doesn’t cover loss to property insured by [the Policy] caused by
one or more of the following:

b. Defect, weakness, inadequacy, fault or unsoundnessin:
1) planning, zoning, Sting or development surveying;
2) design, specifications, workmanship, construction, grading,
compaction;
3) materias used in congdruction or repair;
4) maintenance;

(Policy at 21 of 31.)

(3) The exduson pertaining to mald (the “mold excluson”) provides:

[The Policy], doesn't cover physica damage caused by wear and tear, latent
defect, mechanical breakdown, rust, mold, wet or dry rot, contamination,
corroson, industrid or agriculturd smoke, vermin, rodents, termites,

insects, or domestic animals, or dectrolyss.

(Policy at 15 of 31 (emphasis added).)

Economy implemented aMold Claim Handling Protocol (the “Mold Protocol”)
which provided direction to adjusters regarding how to handle mold claims. (Plunkett Aff.
Ex. N.) According to the Economy adjusters, the Mold Protocol gpplied to Flaintiffs
Clams under the Policy. (See Bellefeville Dep. Tr. at 41-42, 45.) The Mold Protocol

providesthat “Mold as aresult of acovered water damage lossis cover ed under dl
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policies presently written by MetLife Auto & Home.” (Plunkett Aff. Ex. N (emphasisin
origind).)

Faintiffs filed the ingtant four-count Complaint for a declaratory judgment seeking
acongtruction of the Policy consstent with a determination of coverage for the July 2004
clam. Plantiffs assert that the home was damaged by water intrusion and resulting mold.
(See Plantiffs Mem. inOpp'nat 6.) Count | seeks a determination that the home sustained
an “actud accidentd physicd loss or damage,” congstent with the coverage provision of
the Policy. (Compl. 120-24.) Counts|l through IV seeks a determination that the mold
(Count I1), construction defect (Count 111), and surface water (Count 1V)* exdusionsin the
Policy do not preclude coverage of the July 2004 clam. (1d. 111 25-39.)

Standard of Decision

Summary judgment is proper if, drawing dl reasonable inferences favorable to the

nonmoving party, there is no genuine issue as to any materid fact and the moving party is

entitled to judgment as amatter of law. Fed. R. Civ. P. 56(c); Celotex Corp. v. Catrett, 477

U.S. 317, 322-23 (1986); Anderson v. Liberty Lobby. Inc., 477 U.S. 242, 249-50 (1986).

The moving party bears the burden of showing that the materia factsin the case are

undisputed. See Celotex, 477 U.S. at 322; Memsv. City of St. Paul, Dep't of Fire & Safety

Servs., 224 F.3d 735, 738 (8th Cir. 2000). The court must view the evidence, and the

inferences that may be reasonably drawn from it, in the light most favorable to the

“Economy does not argue that the surface water exclusion applies to Plaintiffs
cam. Thus, the Court will grant Plaintiffs Mation asto Count IV of the Complaint.

7
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nonmoving party. See Gravesv. Arkansas Dep't of Fin. & Admin., 229 F.3d 721, 723 (8th

Cir. 2000); Cavit v. Minnegpalis Pub. Schs,, 122 F.3d 1112, 1116 (8th Cir. 1997). The

nonmoving party may not rest on mere dlegations or denids, but must show through the
presentation of admissible evidence that specific facts exist cregting a genuine issue for

trid. See Anderson, 477 U.S. at 256; Krenik v. County of Le Sueur, 47 F.3d 953, 957 (8th

Cir. 1995).
Analysis
Under Minnesota law, which is gpplicable in this diverdty action, it is settled that

the interpretation of an insurance contract is a question of law. Watson v. United Servs.

Auto. Ass n, 566 N.W.2d 683, 688 (Minn. 1997). In interpreting an insurance contract, the
contract isto be construed as awhole, seeid. a 692, and when the language of the
insurance policy is dear and unambiguous, the language employed must be given its usud

and accepted meaning, see Lobeck v. State Farm Mut. Auto. Ins. Co., 582 N.W.2d 246, 249

(Minn. 1998).
“In an action to determine coverage, the initid burden of proof is on the insured to

establish aprimafacie case of coverage” SCSC Corp. v. Allied Mut. Ins. Co., 536 N.W.2d

305, 311 (Minn. 1995) (citation omitted). “What congtitutes a prima facie showing of
coverage depends on the language of the particular policy. The policy must beread asa
whole, and unambiguous language must be accorded its plain and ordinary meaning.” 1d.

(citation omitted). Thereis no dispute in the ingtant case that the damage suffered by the
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home was “actua accidentd physica loss or damage to property,” (Policy at 11 of 31);
therefore, Plaintiffs have established a prima facie case of coverage.

“[O]nce the insured has established a prima facie case of coverage. . . the burden
then shifts to the insurer to prove the gpplicability of [an] excluson.” SCSC Corp., 536
N.W.2d at 313 (internd quotations and citations omitted). “Exclusions are to be narrowly
interpreted againg theinsurer.” 1d. Economy argues for the gpplication of two separate
exclusons—the congruction defect excluson and the mold excluson. According to
Economy, the Policy excludes coverage for al damage caused by construction or design
defects, or from use of defective materials. (Economy’s Mem. in Supp. a 14-22.) Further,
Economy argues that physical damage caused by mold is excluded under the Policy and, to
the extent it is covered, Economy’ sliability is limited to $5,000.> The Court will address

each argument in turn.

A. The Construction Defect Exclusion
The Policy providesthat it does not “cover loss to property insured by [the Policy]
caused by one or more of the following: . . . b. Defect, weakness, inadequacy, fault or

unsoundnessin: . . . 2) design, specifications, workmanship, construction, grading,

°Economy bases its argument, that any coverage for mold resulting from a covered
water lossis limited to $5,000, on a Minnesota Amendatory Endorsement to the Policy.
(Seeinfrapp. 15-17.)
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compaction; [or] 3) materiads used in congtruction or repair.” (Policy at 21 of 31.)
Economy interprets the congtruction defect excluson to exclude any loss remotely
connected to a construction defect, whether or not otherwise covered under the policy.®
(Economy Mem. in Supp. 14-22.) According to Plaintiffs, however, the excluson applies
to “only that portion of the claim attributable to the defective congruction i.e., the cost of
making good faulty or defective workmanship, congtruction, etc. Therefore, the excluson
doesnot . . . serve asabagsfor the denid of the interior water damage sustained by
[Plaintiffg], even if that covered damage resulted or ensued from water penetrating the
exterior building envelope due to defective condruction.” (Plaintiffs Reply Mem. at 3-4.)
In support of their podition, Plaintiffs point out that the construction defect
excluson gates that it only excludes “lossto property . . . caused by” construction defects,

whereas other exclusonsin the Policy apply to “loss caused directly or indirectly” or to

“loss or damage caused by” variousrisks. (Policy at 21-22 of 31.) Furthermore, the
coverage provison in the policy gppliesto “actud accidentd physica |oss or damage” to
property. (Policy at 11, 21 of 31.) According to Plantiffs, this difference in language
gppearing in the various exclusons within the Policy, and between the construction defect
excluson and the coverage provision, requires that the construction defect excluson
exclude only damage caused directly by a congtruction defect (for example, the cost to

repair the actuad defective congtruction) and not any damage resulting from such defect.

®As discussed in more detail below, Economy’ s position regarding the construction
defect excluson isdirectly contrary to the testimony of adjusters Hage and Bdllefeuiille,

10
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Faintiffs reading of the construction defect excluson is bolstered by the
testimony of Economy’s clams adjusters, Hage and Bellefedille, that the Policy covers
resulting water damage from congtruction defects, both Hage and Bellefeuille (Hage' s
supervisor) testified that Economy does cover “resulting water damage.” (Hage Dep. Tr. a
68 (“ Does [Economy] pay for resulting water damage?’ “Yes”); Bdlefeuille Dep. Tr. a 50
(Q: “[If water] [I]eaks through a construction defect and causes damage, that’s covered, isn't
it?” A: “If it snot mold or rot, yes” Q: “So the mere fact that there' s a congiruction defect
does not exclude it from coverage, does not exclude water damage?” A: “Correct”; Q: “Is
that commonly referred to as ensuing loss or resulting loss?” A “Resulting damage.”).)

Findly, Plantiffs point to Economy’s coverage of their May 2004 water damage
clam as evidence that Economy provides coverage for resulting water damage eveniif it is
in some way caused by congtruction defects or maintenance issues. (Plaintiffs Mem. in
Supp. a 15.) In May 2004, the home suffered significant water damage. Plaintiffs made a
clam under the Policy for that damage. Hage adjusted the claim and determined that the
water damage was due to water lesking into the home “[t]hrough the flashing of the
chimney.” (Hage Dep. Tr. a 37.) She aso determined that the cost to repair the flashing of
the chimney was excluded under the construction defect exclusion as “maintenance,”” (id.

a 54), but the “[r]esulting water damage” was covered under the Palicy (id.).

"The construction defect exclusion applies to “ Defect, weakness, inadeguacy, fault
or unsoundnessin . . . maintenance.” (Policy at 21 of 31.)

11
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The Court determines that the construction defect exclusion does not exclude water
damage resulting from a congtruction defect. Nothing in the language of the congtruction
defect excluson indicates that it extends to any loss resulting, however remotdy, from
congruction defects. The wording of the excluson islimited to “loss to property . . .
caused by” congtruction defects. (Policy a 21 of 31.) Thisisin contrast to some of the
other exclusonsin the Policy which exclude, for example, “loss caused directly or
indirectly . . . ,” and to the coverage provision of the policy which gppliesto “loss or
damage” (Id. a 11, 21 of 31.) The Court’s conclusion that thisis areasonable reading of
the plain language of the congtruction defect excluson is bolstered by (but not dependent
on): 1) the adjusters testimony that water damage resulting from a construction defect is,
as agenerd matter, covered under the policy; and 2) Economy’s handling of the May 2004
clam conggtent with such an interpretation of the Policy.

Economy atempts to disown the testimony of its own adjusters, and its handling of
the May 2004 claim, by arguing that it is not bound by statements of coverage made by its
agents or adjusters. (See, e.q., Economy’s Reply a 4-7.) It isclear that, under Minnesota
law, “the doctrine of estoppel may not be used to enlarge the coverage of an insurance
policy . . . [ag] it would be wholly improper to impose coverage liability upon an insurer for
arisk not pecifically undertaken and for which no consideration has been paid.” Shannon

V. Great American Ins. Co., 276 N.W.2d 77, 78 (Minn. 1979) (citations omitted); see also

Northwest Airlines, Inc. v. Federa Ins. Co., 32 F.3d 349, 356-57 (8th Cir. 1994) (dating

that “[i]n generd, waiver cannot be used to bring within the coverage of an insurance policy

12
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risks not covered by itsterms,” and citing Shannon). While the Court agrees that an

insurer’ s duty under apolicy “is governed by the terms of the insurance contract,” not

“coverage representations’ made by its agents, Walker v. State Farm Fire & Cas. Co., 569

N.W.2d 542, 545 (Minn. Ct. App. 1997) (citation omitted), it notes that Plaintiffs are not

arguing for coverage by estoppd in the ingdant case. Rather, the Court’s conclusion hereis

that the plain language of the construction defect exclusion does not explicitly extend to

any lossindirectly caused by congtruction defects. Therefore, the Court determinesthat it

is not prevented from condderation of the reasonableness of the Economy adjusters

interpretation of the construction defect exclusion.

It is aso worth noting that areading of the construction defect exclusion that

extends that excluson only to damage directly rdated to an actud defect is consstent with

the requirement that exclusions in insurance contracts be read narrowly againg the insurer.

It iswdll settled under Minnesota law that “in insurance contracts, coverage provisons are

construed according to the expectations of the insured and exclusions are construed

narrowly.” American Family Ins. Co. v. Walser, 628 N.W.2d 605, 609 (Minn. 2001).

There is no dispute that water damage is covered under the Policy. And the plain language

of the congtruction defect exclusion gppliesto loss caused by the construction defect

itsdlf, not to other causes of loss otherwise covered under the Policy. See dso SCSC

Corp., 536 N.W.2d at 314. Accordingly, the Court determines that the construction defect

excluson does not exclude coverage for otherwise covered water loss that may have some

13
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indirect relation to congruction defects and Plaintiffs are entitled to summary judgment as
to Count I11 of their Complaint.
B. TheMold Exclusion

Economy adso argues that the Policy “bars coverage for physica damage caused by .
.. mold,” and that “[€]ven if there were a covered water 10ss, such coverage would be
limited to $5,000 totd for any mold remediation treatment, testing, and living expenses.”
(Economy Mem. in Supp. a 23.) Haintiffs counter that the mold exclusion appliesto
damage caused by mold independent of a covered water |oss, but does not exclude mold
that results directly from a covered water loss. (Plaintiffs Mem. inOpp'nat 18.) The
Policy contains a generd excluson for mold, which states:

[The Policy], doesn't cover physica damage caused by wear and tear, latent

defect, mechanical breakdown, rust, mold, wet or dry rot, contamination,

corrosion, industrid or agriculturd smoke, vermin, rodents, termites,

insects, or domestic animals, or dectrolyss.

(Policy at 15 of 31 (emphasis added).)

The Court determines that the mold exclusion does not gpply to mold resulting from
acovered water loss. The language of the exclusion indicates that the excluded damage is
that occurring over along period of time, independent of a covered water loss. For
example, the excluson gpplies to damage due to wear and tear, rust, wet or dry rot, and
corroson. (Policy a 15 of 31.) Theseare dl conditions that occur gradualy over a

period of time. Thisreading is aso supported by the fact that the exclusion gppliesto

physica damage caused by mold, rather than to the occurrence of mold due to a separate

14
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covered water loss. Thus, with respect to mold resulting from a covered water loss, the
Court concludes that the mold exclusion does not operate to bar coverage®

Economy aso argues thet, to the extent the mold resulted from a covered water loss,
Economy’ s ligbility islimited by a Minnesota Amendatory Endorsement (the
“Endorsement”), which Economy aleges amended the Policy a some point.® The
Endorsement providesin rlevant part:

The following definition is added to the Y our Property Coverage section of
your policy. This change defines coverage.

“Mold” means fungi, mushrooms, bacteria,
mildew, wet rot, or dry rot . . . .

The following is added to the Y our Property Coverage section of your policy.
This change provides limited coverage.

Mold Remediation. We'll pay up to alimit of
$5,000 for remediation treatment and
remediation testing necessary to complete the
repair or replacement of the property damaged
by a covered water loss. . . .

This coverage appliesto your covered home. . ..
However, this coverage applies only: when
property is damaged by a covered water |0ss.

8The Court notes that this conclusion is consistent with the Mold Handling Protocol
implemented by Economy, which provides that “[m]old as aresult of a covered water
damagelossis cover ed under dl policies presently written by Met Life Auto & Home”
(Plunkett Aff. Ex. N (emphasisin origind).) Economy adjuster Bdllefeuiille testified that
the Mold Handling Protocol was applicable to the July 2004 clam. (Bellefeuille Dep. Tr.
at 41-42, 45.)

%It is not entirely clear from the record when the Endorsement would have been sent
to Plaintiffs, however, the Endorsement itsdlf is dated February 2003. (Endorsement at 1
of 6.)

15
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(Endorsement at 2-3 of 6.) According to Economy, if the mold at issue here did result
from a covered water loss, Plaintiffs coverage islimited to $5,000 for “remediation
trestment and remediation testing.” (1d.)

Paintiffs argue that the Endorsement is not a part of the Policy because they were
not properly notified of its contents or gpplicability under Minnesotalaw. (Paintiffs
Mem. in Opp'nat 10-12.) Economy did not assert the applicability of the Endorsement in
itsdenid of coverage letter to Plantiffs, or a any time during the ingtant litigation prior to
itsinitid summary judgment brief. (See Plunkett Aff. Ex. 1.) Nor does the record indicate
when or under what circumstances Plaintiffs received the Endorsement.

“It isthe rule in Minnesota that when an insurer, by renewd of apolicy or by an
endorsement to an exigting policy, substantialy reduces the prior coverage provided the
insured, the insurer has an afirmative duty to notify the insured by written explanation of
the change in coverage. Failure to do so will render void the purported reduction in

coverage.” Cambdl v. Ins. Serv. Agency, 424 N.W.2d 785, 790 (Minn. Ct. App. 1988)

(citation omitted). Aninsurer mugt, therefore, “inform the insured by cover letter or a
congpicuous heading to the amendatory endorsement” of any basic insurance coverage
changes. 1d. (citation omitted). Actud receipt of the amendment, without such notice of
changes, isinsufficient. Seeid.

The record hereis devoid of any indication that Plaintiffs were put on notice by a

cover letter explaining the reduction of coverage for mold resulting from a covered water

16
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loss to a maximum of $5,000.1° Economy does not claim such notice was given, and
Maintiffs assart none was recaived. Economy’s argument on this point isthat it “did
include a complete certified copy of the [Policy, which included the Endorsement] in
Timothy J. O Connor’s Affidavit in support of Economy’s maotion for summeary judgment.”
(Economy’s Reply at 10.) Thisis not sufficient notice under Minnesota law. See Cambell,
424 N.W.2d at 790. Accordingly, the Court determines mold resulting from a covered
water lossis covered under the Policy and that coverage is not limited by the Endorsement.
Conclusion

Based on the foregoing, and dl of thefiles, records, and proceedings herein, IT IS
ORDERED that:

1. Defendant’ s Motion for Summary Judgment (Doc. No. 58) isDENIED; and

2. Plaintiffs Motion for Partid Summary Judgment (Doc. No. 54) is GRANTED.*

Dated: February _1 , 2006 SRichard H. Kyle
RICHARD H. KYLE
United States Digtrict Judge

19The Court a'so determines that the Endorsement does not contain a “ conspicuous
heading” which would aert an insured to the changes in coverage for mold remediation at
issue here.

1By agreement of the parties and the Court, this case has been bifurcated into a
ligbility phase and a damages phase. Although the Complaint seeks only a determination of
coverage for Flaintiffs underlying insurance dlam, Plaintiffs have indicated thet they “will
amend the complaint to incorporate the damages aspect of the case should [their motion for
partid summary judgment] be granted.” (Doc. No. 54, a 2, n.1.) Therefore, their Motion
was only for partial summary judgmen.
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