CASE 0:01-cr-00255-RHK-ESS Document 74 Filed 07/27/05 Page 1 of 3

UNITED STATESDISTRICT COURT
DISTRICT OF MINNESOTA

United States of America, Crimina No. 01-255 (RHK/ESS)
Civil No. 04-4973 (RHK)
Plaintff,
V.
Bobby Marvin Collins, ORDER
Defendant.

Before the Court is Petitioner’s Motion pursuant to 28 U.S.C. § 2255
dleging ineffective assstance of counsdl. By way of background, Petitioner was convicted
in 2001 by ajury of being afelon in possesson of ammunition in violation of 18 U.S.C.
88 922(g)(1) and 924(e). He was sentenced to 235 months in prison, which was the low
end of the gpplicable Guidedinesrange. On apped, the Eighth Circuit affirmed the
conviction and sentence.

Petitioner asserts severd dleged instances of ineffective assistance of counsd!:

1. hisattorney did not present a defense based on the Second Amendment;

2. hisattorney failed to argue that the ammunition involved could have been
“antique’ and therefore exempt from the firearm possession law;

3. hisatorney faled to raise a satute of limitations defense; and

4. hisatorney falled to assert hisright to ajury determination of al facts
pertaining to his*“armed career crimind” status.

AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO



CASE 0:01-cr-00255-RHK-ESS Document 74 Filed 07/27/05 Page 2 of 3

His Second Amendment argument, that he had a condtitutiona right to possess the
gun and ammunition because he supposedly was a member of amilitia, isfrivolous on its
face. There are no facts or case law to support it.

His argument that his attorney should have argued that the subject ammunition could
have been antique failsfor at least two reasons. Firg, he presents no reason to believe the
ammunition actudly was antique, and second, the exemption which he seeksis not
available. Asthe Government accurately points out, “(t)he definition of ‘firearm’ expresdy
excludes ‘antique firearms . . . [but] [t]he term ammunition is defined in 18 U.S.C.

8 921(8)(17)(A), a separate provison which makes no reference to the concept of antique
firearm or manufacturing date.” Petitioner offers no meaningful response to this.

The gatute of limitations argument likewise lacks merit. 1t isbased solely on

United States v. Wolf, 405 F. Supp. 731 (E.D. Mo. 1975). In Wdlf, the Defendant was

charged under a different statute, with possessing—ot recaiving-afirearm. The Statute of
limitations defense upheld in Walf isinapplicable to Petitioner and his counsel cannot be
faulted for falure to raise that defense.

Hndly, his Booker clams are digoosed of by the Eighth Circuit’s recent decison in

Never MissesaShot v. United States,  F.3d |, 2005 WL 1569403 (8th Cir. 2005),

holding that the “new rule’ announced in Booker does not apply to crimina convictions that
became find before the rule was announced and thus does not benefit movant in collaterd

proceedings.
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For the foregoing reasons, and upon al the files, records and proceedings herein,

the Petition (CR-01-255, Doc. No. 66; CV-04-4973, Doc. No. 1) isDENIED.

Dated: July 27, 2005

gRichad H. Kyle
RICHARD H. KYLE
United States Digtrict Judge
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