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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

UNITED STATES OF AMERICA
Plaintiff,
Case No. 98-cv-73252

V. Hon. Paul D. Borman

BAY-HOUSTON TOWING CO.,

Defendant.

ORDER REGARDING MODIFICATION OF CONSENT DECREE

Whereas, on August 11, 2006, a certain Consent Decree (“Consent Decree”)
was issued as an order of the U.S. District Court for the Eastern District of Michigan
in Case No. 98-CV-73252, “United States of America v. Bay-Houston Towing Co.”,
by Judge Avern Cohn (the “Litigation”). A copy of the Consent Decree is attached
hereto as Exhibit A and incorporated herein by reference.

Whereas, Defendant Bay-Houston Towing Co., a Texas corporation, (“Bay-
Houston”) is the sole owner of all assets of its division known as the Michigan Peat
division, which division and assets are subject to the Consent Decree.

Whereas, Bay-Houston has proposed to carry out a merger and corporate
reorganization under Texas law, whereby the assets of Bay-Houston’s Michigan

Peat division will, by complying with the Texas merger statute, be deemed owned
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by a wholly related limited liability company, Michigan Peat, LLC, a Texas limited
liability company, (the “Transaction”).
Whereas, in advance of the proposed Transaction,

(a) Bay-Houston has changed its name to Bay-Houston Holdings
Co., (accordingly Defendant Bay-Houston shall be referred to herein as
“BH Holdings”). BH Holdings ownership (i.e., its shareholders)
remains unaltered after its name change;

(b) BH Holdings formed a wholly owned subsidiary Texas
limited liability company named Bay-Houston Management, LLC
(“BH Management”). One hundred percent (100%) of BH
Management is owned by BH Holdings;

(c) BH Management formed two wholly owned subsidiaries
named Michigan Peat, LLC (“Michigan Peat, LLC”), a Texas limited
liability company and Bay-Houston Towing, LLC, a Texas limited
liability company. One hundred percent (100%) of Michigan Peat,
LLC is owned by BH Management, and one hundred percent (100%)
of Bay-Houston Towing, LLC is also owned by BH Management.

Whereas, following the Transaction, the Michigan Peat division assets and

liabilities owned by BH Holdings f/k/a Bay-Houston subject to the Consent Decree
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will be owned by Michigan Peat, LLC. A graphic depiction of the Transaction

follows here:

Prior to Restructure

Shareholders Tﬂ

I

Bay-Houston Towing Co.

Michigan Peat Maritime &
Assets Other Assets

Existing entities

New entities

After Restructure

Shareholders “\

Bay-Houston Holdings Co.

(renaming of Bay-Houston Towing Co.)

Bay-Houston Management, LLC

Michigan Peat, LLC i Bay-Houston Towing, LLC

Michigan Peat Maritime
Assets Assets

Whereas, in connection with the Transaction, BH Holdings has obtained a

modification of the U.S. Department of the Army Permit Number LRE-1992-

2760023, authorizing the transfer of such permit from BH Holdings, f/k/a Bay

Houston Towing, to Michigan Peat, LLC, and executed permit transfer verification.

Whereas, as set forth in the Unopposed Motion To Modify Consent Decree

Regarding Bay-Houston Towing Co. Dated August 11, 2006, (“Motion”) filed with

this Court, (a) proper notice has been given to Michigan Peat LLC of the Consent

Decree; (b) proper notice has been given to the United States of the Transaction, (c)

a provision in the Transaction Documents provides that the Project Site is subject to

the Consent Decree, (d) Michigan Peat, LLC has consented to become a party to the
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Consent Decree, (¢) Michigan Peat is the new permittee under the Army Permit
Number LRE-1992-2760023, authorizing the transfer of such permit from BH
Holdings, f/k/a Bay Houston Towing, to Michigan Peat, LLC, and executed permit
transfer verification, and (f) the parties have consented to the Modification of the
Consent Decree in the manner provided in this Order, as indicated by the signatures
of the parties and counsel below.
Now therefore, in accordance with the forgoing, the Motion is hereby
Granted, and the Consent Decree, a copy of which is attached hereto as Exhibit A
and incorporated herein by reference, is hereby modified as follows:
1. All references in the Consent Decree (Exhibit A) to Bay-Houston Towing
Co. and Bay-Houston shall be read to include Michigan Peat, LLC, and
Michigan Peat, LLC shall be deemed a party to the Consent Decree in all
respects with the same obligations, responsibilities, and rights as Bay-
Houston Towing Co.

2. The Army Permit Number LRE-1992-2760023, authorizing the transfer of
such permit from BH Holdings, f’k/a Bay Houston Towing, to Michigan
Peat, LLC, and executed permit transfer verification, a copy of which is
attached hereto as Exhibit B and incorporated herein by reference, shall

become an integral part of the Consent Decree upon entry of this Order.
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This is a final order that closes the case.

Dated: May 6, 2024 s/ Paul D. Borman
Paul D. Borman
United States District Judge

It is hereby stipulated and agreed that the foregoing Order Regarding Modification
of Consent Decree may be entered by the Court.

TODD KIM Butzel Long, a professional corporation
Assistant Attorney General

I F

By:

Andrew J. Doyle :

U.S. Department of Justice Attorneys for Defendant
Environment and Natural Resources Frederick A. Berg (P38002)
Division 150 W. Jefterson Suite 100
San Francisco Field Office Detroit, MI 48226

450 Golden Gate Avenue, Suite 07- 313-225-7000

6714 berg@butzel.com

San Francisco, CA 94102

(415) 744-6469 Dated: March 11, 2024

andrew.dovle@usdoj.gov

Dated: April 23, 2024

Michigan Peat, LLLC, a Texas limited Bay-Houston Towing Co., a Texas

liability company corporation

Mflon L~ Mo L2,
By: By:
Its: Authorized representative Its: Authorized representative
Print Name: Matthew Lemiecux Print Name: Matthew Lemieux
Dated: March 11, 2024 Dated: March 11, 2024
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EXHIBIT A

CONSENT DECREE
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EXHIBIT B

Modification of the U.S. Department of
the Army Permit Number
LRE-1992-2760023, authorizing the
transfer of such permit from BH Holdings,
f/k/a Bay-Houston Towing, to Michigan
Peat, LLC, and executed permit transfer
verification
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DEPARTMENT OF THE ARMY
U.S. ARMY CORPS OF ENGINEERS, DETROIT DISTRICT
477 MICHIGAN AVENUE
DETROIT MI 48226-2550

February 7, 2024

Regulatory Branch
File No. LRE-1992-2760023

David Newman
PO Box 980129
Houston, Texas 77098-0129

Dear Mr. Newman:

Please refer to the January 19, 2024 permit transfer request, submitted on your
behalf by Susan L. Johnson of Butzel Long, for the transfer of Department of the Army
(DA) Permit Number LRE-1992-2760023 from Bay Houston Towing (primary contact:
David Newman) to Michigan Peat, LLC (primary contact: David Newman).

This letter serves to reflect that Michigan Peat, LLC (primary contact: David
Newman) is the new permittee of Federal Permit No. LRE-1992-2760023 (copy
enclosed). Itis suggested that a copy of this transfer letter be kept for the records of all
parties involved. In our records, Michigan Peat, LLC (primary contact: David Newman),
has been recorded as the permittee and has assumed the obligation of complying with
all terms and conditions of the permit.

Should you have any questions on this matter, please contact Laura Garrett at the
above address, by E-Mail at Laura.A.Garrett@usace.army.mil, or by telephone at (313)
226-1327. In all communications, please refer to File Number LRE-1992-2760023.

Sincerely,

U Pk

Donald T. Reinke
Chief, Compliance & Enforcement Section
Regulatory Branch

Enclosures

Copy Furnished:

Susan L. Johnson/Butzel Long
Andrew Doyle/lUSDOJ

Erik Olsen/USEPA

Dan Bock/MI AG

Jacob Brand/EGLE

Brian Rudolph/EGLE
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DEPARTMENT OF THE ARMY PERMIT

Permittee: Bay-Houston Towing Co./Michigan Peat Division
Permit Ne. 92-276-002-3
Issuing Office: U.S. Army Engineer District. Detroit

N@TE: The term "you" and its derivatives, as used in this permit, means the permittee or any future transferee. The term
"this office” refers to the appropriate district or division office of the Corps of Engineers having jurisdiction over the
permitted activity or the appropriate official of that office acting under the authority of the commanding officer.

Your after the-fact work as described below is authorized and you are authorized to perform continuing
and new work in accordance with the terms and conditions specified below.

Project Description:

After-the-Fact: Minden North

The discharge of an unknown quantity of fill material on approximately six (6) acres (10,450 linear feet

with a base width of 25 feet) for the construction of access roadways in wetlands between 1977 and
1999.

The discharge of an unknown quantity of fill material into approximately 121 acres of wetlands for the
construction and operation of a processing plant area.

The discharge of an unknown quantity of peat wetland materials dredged from the peat wetlands to
create drainage ditches, and dredged from the wetlands in the course of mining operations, and
temporarily re-deposited onto peat bog wetlands between 1977 and 2005 on approximately 111.9 acres
of peat bog wetlands identified as cells 1A, 2A, 3A, 19A1, 19A2, and 21A (depleted area).

The discharge of an unknown quantity of peat wetland materials dredged from the peat wetlands to
create drainage ditches, and dredged from the wetlands in the course of mining operations, and
temporarily re-deposited onto peat bog wetlands between 1977 and 2005 on approximately 712 acres
(951 total acres after-the-fact minus 121-acre plant area, 111.9-acre depleted area and 6-acre road area)
associated with the mining/harvesting of sphagnum and reed sedge peat products from 951 acres of bog.

New Work: Minden North

Continue the discharge of dredged and fill material in conjunction with the mining/harvesting peat from
712 acres of this 951-acre area and operation of the 121-acre plant site.

Discharge approximately 191,000 cubic yards of clay obtained from on-site sources (including cells 22A
and Clay 2) into approximately 47 acres of peat bog wetlands throughout the site to create approximately
9.0 miles of new access/haul roads as shown on the attached plans (refer to Drawing Nos. 5 and 6).

Discharge approximately 227,165 cubic yards of peat bog material associated with the construction of
the drainage ditches necessary to conduct mining/harvesting activities as shown on the attached plans
(refer to Drawing Nos. 17 and 18). New or existing main ditches to be constructed or modified are

designated as E/WD?2, E/'WDS, E/'WD6, E/'WD7, BED1, and BED2. The E/WD7 ditch will be a new

ENG FORM 1721, Nov 86 EDITION OF SEP 82 IS OBSOLETE. (33 CFR 320-330)
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‘east-west main ditch in the southerly project area. Its southerly edge will be located approximately 300
feet north of the northerly edge of the existing southern ditch, which is identified as E/'WD4. New
harvest field ditches to be constructed are designated as 10D1, 10D2, 10D3, 10D4, 11D1, 11D2, 11D3,
11D4, 12D2, 12D3, 12D4, and 12D5. Organic material from the newly constructed ditches may be
processed as product, discharged for road construction, and/or discharged for ditch-blocking elsewhere
on-site where drainage is no longer needed or discharged to augment the remaining substrate in depleted
areas.

After completion of the construction of ditch E/'WD7, discharge dredged material to facilitate the
construction of a ditch plug in ditches 9D1, 8D1, 7D1, 6D1, 5D1, 4D1, and 3D2 to restore surface
hydrological conditions to the Minden Bog south of the existing ditch E/WD4. These plugs shall be
installed at the southern terminus of the ditches as close as possible to ditch E/WD4 but avoiding direct
adverse impact to unmined bog. A second ditch plug shall be placed in these ditches approximately 100
feet north of the first plug to restore/maintain surface hydrology in the Buffer Zone. Ditch plugs shall
consist of sufficient quantities of sapric peat or other suitable native organic material of with similar or
lesser hydraulic conductivity and permeability. Any of ditches 9D1, 8D1, 7D1, 6D1, 5D1, 4D1, and
3D2 that cannot be plugged at their southern terminus shall be plugged at the northern edge of the Buffer
Zone. Final as-built details, plans and appropriate cross sections will be provided to this office in the
first annual report after construction is complete.

Discharge dredged material to conduct routine maintenance of existing drainage ditches, roads, and the
plant site as necessary to facilitate existing mining operations. Details of these activities shall be
provided to this office in the appropriate annual report (refer to Special Condition No. 8).

Discharge dredged materials associated with the continuation of the harvest of reed-sedge peat in
production cells 4A, 4A1, 4A2, 5A, 6A, 6Al, 22A, 2B, 4B, 5B, 6B, 4C, 5C, and 6C. A minimum of
four (4) feet of reed-sedge peat shall remain throughout these cells at the anticipated completion of
mining activities. The requirement of leaving a minimum of four (4) feet of reed-sedge peat is
dependent on the initial presence of at least four (4) feet of reed-sedge peat in cells 4A, 4A1,4A2, S5A,
6A, 6Al1, 22A, 2B, 4B, 5B, 6B, 4C, 5C, and 6C. Special Condition No. 10 defines the methodology for
establishing a baseline measurement of peat thickness for each cell.

In the area immediately south of the 100-foot buffer zone, harvest reed sedge peat on a slope gradient not

to exceed one (1) foot vertical drop through ten (10) feet of horizontal distance in cells 4A, 4A1, 5A, and
6Al.

Discharge dredged materials associated with the harvest of sphagnum peat from cells 9A, 9B, 9C, 10B,
10C, 11B. 11C, 12B, and 12C to a point where at least one (1) foot of sphagnum peat remains
throughout the cells. The discharge of dredged material associated with the harvest of sphagnum peat
within these cells 1s subject to the 100-foot wide perimeter buffer zone described in Special Condition
No. 6 and documented in Drawing No. 7. In addition, the following gradients and slopes are required for
harvesting sphagnum peat from cells 9A, 9C, 10B, 10C, 11B, 12B, and 12C: I) Starting at the westerly
edges of the harvest areas and progressing eastward in cells 9A, 12B, and 12C (i.e., east of the 100-foot
wide buffer area), discharge dredged materials associated with the harvest of sphagnum peat on a west-
to-east slope gradient not to exceed one (1) foot of vertical drop through ten (10) feet of horizontal
distance; and II) Starting at the northerly edges of the harvest area and progressing southward in cells
9A, 10B, 11B, and 12B, discharge dredged materials associated with the harvest of sphagnum peat on a

north-to-south slope gradient not to exceed one (1) foot of vertical drop through ten (10) feet of
horizontal distance.

In the transition area identified as cells 7A, 7B, 7C, 8A, 8B, and 8C, discharge dredged materials
associated with the harvest of sphagnum or reed sedge peat. Starting on the westerly borders of cells 8A,
8B, and 8C where at least one (1) foot of sphagnum peat remains and progressing eastward, discharge

ENG FORM 1721, Nov 86 EDITION OF SEP 82 1S OBSOLETE. (33 CFR 320-330)
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dredged materials associated with the harvest of peat on a slope gradient not to exceed one foot (1) of
vertical drop through ten (10) feet of horizontal distance. A minimum depth of four (4) feet of reed
sedge peat must remain at the easterly end of the slope gradient.

East of the transition zone (cells 7A, 7B 7C, 8A, 8B, and 8C) and north of the southern project
boundary, discharge dredged materials associated with the harvest of peat from immediately north of the
southern 100-foot wide buffer zone along the southern project boundary on a slope gradient not to
exceed one (1) foot of vertical drop through ten (10) feet of horizontal distance in peat harvest cells 6C,
5C, 4C, C-East 3, C-East 2, C-East 1, and 1. North of the new E/WD7 ditch, discharge dredged
material associated with the harvest of peat products to a point where a minimum of four (4) feet of reed
sedge peat remains throughout harvest cells 6C, SC, 4C, C-East 3, C-East 2, C-East 1, L1, B East, 6B,
5B, 4B, and 2B. No harvest of peat products will occur where less than four (4) feet of reed sedge peat
currently exists in these cells.

In cell 20A, discharge dredged materials associated with the harvest of peat from immediately south of
the northern 100-foot wide buffer zone along the northern project boundary on a slope gradient not to
exceed one (1) foot of vertical drop through ten (10) feet of horizontal distance. Otherwise, throughout
cell 20A, discharge dredged material associated with the harvest of peat products to a point where a
minimum of four (4) feet of reed sedge peat remains throughout the harvest cell.

The permittee anticipates and the Corps acknowledges that peat harvesting on the acreage and to the
depths described herein could take twenty-five (25) to thirty (30) years and thus could encompass
multiple extensions pursuant and subject to paragraph 6 of the section entitled “Further Information” and
compliance with the special conditions.

Project Location: in wetlands adjacent to the Black River (Sanilac Co.), on wetland property in Sections 20, 21, 28, AND
29, Township 14N, Range 14E, 7385 Polk Road Minden City, MI Minden City, Michigan, located on Polk Road
approximately 2 miles south of Bay City Forestville Road.

Permit Conditions:

General Conditions:

1. The time limit for completing the work authorized ends on December 31, 201S. If you find that you need more time to complete the

authorized activity, submit your request for a time extension to this office for consideration at least one month before the above date is
reached.

2. You must maintain the activity authorized by this permit in good condition and in conformance with the terms and conditions of this
permit. You are not relieved of this requirement if you abandon the permitted activity, although you may make a good faith transfer to a
third party in compliance with General Condition 4 below. Should you wish to cease to maintain the authorized activity or should you

desire to abandon it without a good faith transfer, you must obtain a modification of this permit from this office, which may require
restoration of the area.

3. If you discover any previously unlknown historic or archeological remains while accomplishing the acsivity authorized by this permit,
you must-immediately notify this office of what you have found. We will initiate the Federal and state coordination required to
determine if the remains warrant a recovery effort orif the site is eligible for listing in the National Register of Historic Places.

4. If you sell the property associated with this permit, you must obtain the signature of the new owner in the space provided and
forward a copy of the permit to this office to validate the transfer of this authorization.

ENG FORM 1721, Nov 86 EDITION OF SEP 82 IS OBSOLETE. {33 CFR 320-330)
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5. If a conditioned water quality certification has been issued for your project, you must comply with the conditions specified in the
certification as special condidons to this permit. For your convenience, a copy of the certification is attached if it contains such
conditions.

6. You must allow representatives from this office to inspect the authorized activity at any ime deemed necessary to ensure that it is
being or has been accomplished in accordance with the terms and conditions of your permit.

Special Conditions:

1. Your signature, as permittee, indicates that, as consideration for the issuance of this permit, you
voluntarily accept and agree to comply with all of the terms and conditions of this permut.

2. The permittee acknowledges that this permit allows reasonable use of the property, and in consideration
for this, a subunit of the property recognized as Minden North (370.1 acres) designated as cells 10A, 11A,
12A, 13A., 14A, 15A, 16A, 17A, 17A1, 18A, 19A, and 19A3 (denoted as the “Conservation Easement/
Donation Area” on attached drawings) and the entirety of the property known to as Minden South (819.1
acres) will remain in its natural condition in perpetuity and not be subject to any alteration of vegetation,
soils, or hydrology by the permittee and any heirs or assigns. These parcels will be transferred by deed to
the State of Michigan Department of Natural Resources. The permittee shall provide proof of recording of
this deed to this office within 60 days of the issuance of this permit. This donation constitutes part of the
mitigation for the work authorized in wetlands by this permit. Work shall not take place until this office
has reviewed the proof and provided a written notice to proceed. Additionally and as further mitigation for
the work authorized, the acreage for authorized peat harvesting under this permit shall, upon completion of
all peat harvesting, be transferred by deed to the State of Michigan Department of Natural Resources.

3. The harvest/mining of sphagnum peat products shall be by the process known as milling, which
involves ditching to carry away excess water, clearing the surface of living vegetation and woody debris,
disking of the sphagnum and utilizing vacuum harvesters to collect the dried peat. Open cast methods
(stockpiling) using bulldozers, front-end loaders and dump trucks are authorized for the harvest/mining
for reed-sedge peat materials. This is the methodology already in use on the site. Any changes in the
methodology shall first be reviewed and approved by this office.

4. The permittee shall establish a capped fund of $1,320,100.00 for the purpose of creating and executing a
restoration/reclamation plan and mitigation activities undertaken in connection with peat mining operations
on Minden North conducted under this pernit, including renewals and extensions of this permit. This fund
shall be established within 60 days of the issuance and acceptance of this permit. The funds shall be placed
in an account with an FDIC insured bank that is approved by this office. Any interest that accumulates
from these funds will accrue to the account in which the funds are deposited. Any tax on the interest that
accumulates in the capped fund shall be paid from the fund.

5. The permittee is responsible for minimizing and compensating for long-term unavoidable wetland
impacts associated with the extraction of horticultural grade peat from the Minden Bog. To ensure
competent restoration of the mined areas and to make the most efficient use of the capped fund, we have no
objection to your proposal to establish a ‘“Restoration/Reclamation Committee” (committee) when creating,
implementing, and monitoring a proposed restoration/mitigation plan. Any proposals prepared by the
permittee and/or the committee must be reviewed and accepted by this office prior to the initiation of any
onsite restoration/mitigation activities. We will review the plans/proposal to replace wetlands lost or offset
impacts of the project, the success criteria, and the threshold values for success. If we accept the proposal,
we may still require modifications during the monitoring periods as described in Special Condition No. 11.
The permittee is solely responsible for ensuring the development and implementation of the approved
restoration/mitigation proposal up to the limit defined by the capped fund.
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Subject to the limit of the capped fund, the responsibilities of the permittee are as follows:

a. Oversee monies from the capped fund including the following allocations:

1. $180,000.00 for data gathering, pilot study, and development of a site-wide
restoration/reclamation plan.

2. $11,000.00 for implementation of restoration on 110 acres of the Minden North site
already depleted of peat reserves.

b. Review available research to determine the best method for successfully restoring/creating the
affected peatland areas.

c. Develop and implement a comprehensive pilot study of current site conditions to create a specific
restoration/reclamation strategy tailored to the needs of the mined areas after the cessation of
mining. An outline for the pilot study must be provided to this office within six (6) months from
the issuance of this permit.

d. Implement the appropriate restoration/reclamation strategies upon completion of mining in the

various cells.

Implement demonstration peatland mitigation projects.

Monitor and oversee all on-site mitigation activities.

Complete and submiit the required monitoring reports as stated in Special Condition No. 11.

ge o

6. There shall be a one hundred (100) foot wide buffer zone within which no peat harvesting shall occur
along the southerly boundaries of cells L1, C East 1, C East 2, C East 3, 4C, 5C, 6C, 7C, 8C, 9C, 10C, 11C,
and 12C. This buffer zone will continue northerly along the western boundary of cells 12C and 12B and
then easterly across the northerly boundaries of cells 12B, 11B, and 10B then northerly along the westerly
boundary of cell 9A. The 100-foot wide buffer zone will continue easterly across the northerly edge of
cells 9A, 8A, 7A, 6A1, 5A, 4A1, 4A, and 22A. A 100-foot wide buffer zone will also be established along
the northerly boundary of cell 20A. The permittee is encouraged but not required to establish a south to
north slope gradient north of the buffer zone along the southerly edge of sphagnum harvest fields 12C, 11C,
10C, and 9C. The required slope gradient through these cells is from west to east.

7. Ttis the responsibility of the permittee to ensure that no additional impacts occur to jurisdictional waters
on the project site except those authorized by this permit. Prior to any land disturbance on the property, the
wetland areas that are not to be impacted are to be clearly marked in the field so that the boundaries are
clearly visible to equipment operators. For example, orange construction fencing, silt fencing, and/or
continuous strands of flagging can be used to mark buffer zone boundaries.

8. The permittee shall submit an annual report to this office by December 31 each year detailing the work
accomplished during that year and any work scheduled or anticipated during the coming year. The reports
shall include an update of the site development plan; details on areas that were cleared, ditched and/or
drained; areas that were actively mined, the amount of material removed from each area, and the estimated
depth of peat removed; areas where mining was completed; inforination on any reclamation that has been
initiated; the proposed operating plan for the upcoming year; hydrologic monitoring data (as required in
Special Condition 9), and any other pertinent information. Legible maps, drawings, photographs and/or
charts shall be included, as appropriate.

9. The permittee shall prepare and submit a Hydrologic Monitoring Plan (HMP) prior to any excavation
for the perimeter ditches on the eastern, western, and/or southern boundaries of the site. The purpose of the
plan is to outline the-permittee’s approach to monitoring potential changes in wetland hydrology in areas
adjacent to or outside of the harvest areas and project boundaries. Special emphasis shall be placed on
monitoring hydrologic impacts along the southem perimeter ditch to assess any adverse effects on the
ribbed fen south of the site. The HMP shall include: a discussion of existing hydrologic conditions in the
area, locations of wells and depths, monitoring frequency, and the format for the monitoring reports. No
excavation of perimeter ditches shall occur until the permittee has received written approval of the HMP
from this office.
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10. A baseline measurement of peat thickness as applicable to each cell shall be determined in cells
12B, 12C, 11B, 11C, 10B, 10C, 94, 9B, 9C, 8A, 8B, 8C, 7A, 7B, 7C, 6A, 6A-1, 6B, 6C, SA, 5B, 5C,
4A, 4A-1,4A2,4B,4C, 2B, B East, C East 1, C East 2, C East 3, L1, 20A, and 22A prior to the first year
of harvest under this permit. A sufficient number of measurements shall be made in each cell so that the
results are representative of the entire cell. Measurements shall be recorded and plotted on a scaled cell
map with references to the locations where sample measurements were taken. The results of that
baseline measurement shall be provided to this office within 60 days of the completion of the
measurements. Additional peat thickness measurements shall be taken by the permittee as needed to
ensure that remaining peat thickness limitations are not exceeded. Sampling shall be conducted by
personnel qualified to identify and distinguish between different peat types and soils using equipment
commonly utilized in soil boring and sampling. Sphagnum peat thickness shall be defined as peat
meeting the H-1 through H-6 criteria on the von Post scale. Reed sedge peat thickness shall be defined
as peat meeting the H-7 through H 10 criteria on the von Post scale.

11. a) Annual mitigation monitoring reports on the status of the restoration for each area reclaimed shall
be submitted to this office for a minimum of 10 years after the commencement of restoration in that area.
Reporis shall be submitted by December 31 each year following the first growing season. This office is
responsible for evaluating these reports and monitoring the progress of the restoration/mitigation areas for
each year. The 10-year monitoring requirement is based on an area reaching restoration goals within that
timeframe. Subject to the limit defined by the capped fund, additional monitoring will be required if the
mitigation is deemed unsuccessful within the 10-year monitoring period. Subject to the limit defined by
the capped fund, the permittee is responsible for correcting any deficiencies within the mitigation
monitoring reports and/or within the restored/mitigated areas. The reports shall, at a minimum, include the
following information:

1) All plant species, along with their percent cover, shall be identified using standard transects
and plots. At least one representative plot shall be in each reclaimed area. In addition, the
presence and potential method for removal of any non-native/exotic species shall be
documented in the report.

i) Photographs showing all representative areas of the reclamation site taken at least once
during each growing season during the period July 1 to September 30. Photos must be taken
from the same reference point and direction of view each reporting year.

iii) Groundwater elevations in the restored areas recorded once each month during April
through September (frost-free period) of each reported growing season. The location of each
monitoring site shall be shown on a plan view of the site.

b) Subject to the limit defined by the capped fund, the restoration on the site shall have the following
goals:

1) Hydrology: Within five (5) years of initiating restoration, each restored area should meet the
hydrology criterion for a wetland as defined in the 1987 Corps of Engineers Wetland
Delineation Manual. The restored areas should have soils saturated within 12 inches from the
surface; however, open water non-vegetated areas (e.g., ponds, pools, pits, efc.) are not
authorized in this permit. This hydrological requirement does not apply to depleted cells 1A,
2A,3A, 19A1, 19A2, and 21A.

i1) Vegetation: Within 5 years of initiating restoration, each restored area should be 100%
covered with vegetation. At least 75% of this vegetative cover must contain live, self
sustaining vegetation typical of bog and fen species including, but not limited to: Sphagnium
and other mosses, ericaceous shrubs, and sedges. In addition, no greater than 5% of the
vegetated cover in the restored areas may consist of invasive/exotic plant species. Specific
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examples of unacceptable invasive/exotic plant species include Phragmites australis,
Lythrum salicaria, and cattails (Typha spp.). This 100% vegetative requirement does not
apply to depleted cells 1A, 2A, 3A, 19A1, 19A2, and 21A.
12. Ditch plugs must be installed at the times and locations noted in the project description.
13. All storage pads, equipment, facilities, trash, and debris must be removed from the plant site building
demolition area. Peat may be used to augment soil conditions at the site; however, all other excess
stockpiled materials must be removed from the area.

14. This permit will not become effective until any ongoing federal Clean Water Act enforcement
litigation that applies to the acreage subject to this permit is resolved.

Further Information:
1. Congressional Authorities: You have been so authorized to undertake the activity described above pursuant to:
() Section 10 of the Rivers and Harbors Act of 1899 (33 U.S.C. 403).
(X) Section 404 of the Clean Water Act (33 U.S.C. 1344).
() Section 103 of the Marine Protection, Research and Sanctuaries Act of 1972 (33 U.S.C. 1413).
2. Limits of this authorization.
a. This permit does not obviate the need to obtain Federal, state, or local authorizations required by law.
b. This permit does not grant any property rights or exclusive privileges.
c. This permit does not authorize any injury to the property or rights of others.
d. This permit does not authorize interference with any existing or proposed Federal project.
3. Limits of Federal Liability. In issuing this permit, the Federal Government does not assume any liabifity for the following:
a. Damages to the permitted project or uses thereof as a result of other permitted or unpermitted activities or from natural causes.

b. Damages to the permitted project or uses thereof as a result of current or future activities undertaken by or on behalf of the
United States in the public interest.

c. Damages to persons, property, or to other permitted or unpermitted activities or structures caused by the activity authorized by
this permit.

d. Design or construction deficiencies associated with the permitted work.
e. Damage claims associated with any future modifications, suspension, or revocation of this permit.

4. Reliance on Applicant's Data: The determination of this office that issuance of this permit is not contrary to the public interest
was made in reliance of the information you provided.

S. Reevaluation of Permit Decision. This office may reevaluate its decision on this permit at any time the circumstances warrant.
Circumstances that could require a reevaluation include, but are not limited to, the following:
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a. You fail to comply with the terms and conditions of this permit.

b. The information provided by you in support of your permit application proves to have been false, incomplete, or inaccurate
(See 4 above).

c. Significant new information swrfaces which this office did not consider in reaching the original public interest decision.

Such a reevaluation may result in a determination that it is appropriate to use the suspension, modification, and revocation
procedures contained in 33 CFR 325.7 or enforcement procedures such as those contained in 33 CYR 326.4 and 326.5. The
referenced enforcement procedures provide for the issuance of an administrative order requiring you to comply with the terms and
conditions of your permit and for the initiation of legal action where appropriate. You will be required to pay for any corrective
measures ordered by this office, and if you fail to comply with such directive, this office may in certain situations (such as those
specified in 33 CFR 209.170) accomplish the corrective measures by contract or otherwise and bill you for the cost.

6. Extensions. General condition 1 establishes a time limit for the completion of the activity authorized by this permit. Unless

there are circumstances requiring either a prompt completion of the authorized activity or a reevajuation of the public interest
decision, the Corps will normally give favorable consideration to a request for an extension of this time limit.
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Yous signature below. as permittee, indicates that you accept and agree 10 comply with the terms and conditions of this permit.

G /e fosr—
(L RMITT Ny (DATE)

This permit becomes effective when the Federal official. designated 1o act tor the Secretary of the Army, has signed below.

A DA _Méﬁ/ a6

JohbKanik tor:

(DISTRICT ENGINEER)
Donald P. Lauzon

Licuzenan: Colonel. U.S. Anny

(DATE)

When the structures or work authorized by this penmit are sull m existence at the time the property is transferred, the terms and
conditions of this permut will continue w be binding on the new ownerts) of the property. To validate the transfer of this permut
and the asseciated Habilities associated with compliance with its terms and conditions, have the transferee sign and date below.

[-1F~ 2o2d
ITRANSFEREE Mi(;higan Pe-at, LLC (DATL
David Newman, President
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Black River, Minden City

SANILAC County, MICHIGAN

SHEET ¢ OF 2 4

MICHIGAN. PEAT MINDEN NORTH NOSTH

REGIONAL SITE LOCATION MAP: SANILAC COUNTY ( }’
NO SCALE e,
[BWA £ 93-006]

1-27-05



Case 2:98-cv-73252-PDB-EAS ECF No. 210, PagelD.<pagelD> Filed 05/06/24 Page 60 of 84

EN NORTH & MINDEN SOUTH PARCELS NORTH

ES: USGS TOPOGRAPHIC MAP

MIND

MICHIGAN PEAT
AT PROP

MICHIGAN P
SCALE 1'=4000"

ERTI

&

L

276-002-3/94-8-342

NUMBER: 92-

=
[

7-0

[BWA # 93-006]

EXPANSION

1 A/PROPOSED 682.6 A

ouston Towin

y-H
en City
V. MICHIGAN

Ml PEAT-EXISTING 95
BY: M! Peat Co./Bay-
Black River Mind
SANILAC Coun
SHz=T

i-2

9

1,
13



- Case 2:98-cv-73252-PDB-EAS ECF No. 210, PagelD.<pagelD> Filed 05/06/24 Page 61 of 84

RGAC € (MR4)~ ! ’ ' - = |

MICHIGAN PEAT: MINDEN NORTH
ACTIVITY CATEGORIES

SCALE 1"=2000' 6-20-05 S — o
[BWA # 99-006}

NUMBER: 92-276-002-3/94-8-342

Mi PEAT-EXISTING 951 A/PROPOSED £82.6 A EXPANSION
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MI PEAT-EXISTING 851 A/PROPOSED 682.6 A EXPANSION
BY: Ml Peat Co./Bay-Houston Towing
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NUMBER: 92-276-002-3/94-8-342

MI PEAT-EXISTING 951 A/PROPOSED 682.6 A EXPANSION
BY: Ml Peat Co./Bay-Houston Towing

Black River, Minden City .

SANILAC County, MICHIGAN

SHEET,SOF 3\6

(DITCHWIDTH EXAGGERATED
FOR CLARITY - NOT TO SCALE)

EXISTING DITCHES

SCALE 1"=2000"' 6-20-05
[BWA # 99-806]

P r e Rt CHLH|

£ E D)
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===EXISTING DITCHES
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Michigan Peat Minden North

~ Existing Ditch Dimensions
1-27-05

(All dimensions approximate)

Ditch Dimensions
ID - L (FY)
1D1 2,800
1D2 2,800
2D1 2,720
2D2 2,960
3D1 2,720
3D2 5,120
4D1 8,000
501 8,000
6D1
7D1 8,000
8D1 7,920
9D1 . 7,920
12D1 7.920
19D1 2,240
19D2 2,240
22D1 320
CD1 400
E/MWD1 (MD1) 10,960
E/WD2  (Total Length Existing) 6,960
E/MD3 5,360
E/WD4 10,560
BED1 2,400
BED2 2,320 °

~_ Total Length Existing Ditches

NUMBER: 92-276-002-3/94 -8-342

Mi PEAT-EXISTING 951 A/PROPOSED 682.6 A EXPANSION
BY: Ml Peat Co./Bay-Houston Towing

Black River, Minden City

SANILAC County, MICHIGAN

SHEET jé OF 4 4

Page 74 of 84
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NUMBER: 92 276 002-3/94-8-342

MI PEAT-EXISTING 951 A/PROPOSED 682.6 A EXPANSION
BY: MI Peat Co./Bay-Houston Towing

Black River, Minden City

SANILAC County, MICHIGAN

SHEET,, OF A€

LEGEND

. PROPOSED NEW OR
UPGRADED EXISTING
DITCHES

P pap—
-

-

¥
II

o
'

E/WD2 IS AN EXISTING 3 X 3 DITCH TO BE UPGRADED TO &6 X 20
DIMENSIONS. ALL OTHERS ARE PROFPOSED NEW DITCHES.

(DITCH WIDTH EXAGGERATED NORTH

- MICHIGAN PEAT MINDEN NORTH FOR CLARITY - NOT TO SCALE)

PROPOSED NEW & UPGRADED EXISTING DITCHES

SCALE 1"=2000" 6-20-05
[BWA # 99-005]
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Michigan Peat Minden North
Proposed New/Upgraded Ditch Dimensions
1-27-05
(All dimensions approximate)

Ditch ' , Dimensions h Dredge
1D ' o, DxWxL(Ft) . Volume
' D w L Cubic Ft Cubic Yds
10D1 8 3 4,720 28,320 1,049
10D2 8 3 4,720 28,320 1,049
1003 3 8 4,720 128,320 1,049
10D4 3 ) 4,720 28,320 1,049
11D1 3 8 4,720 28,320 1,049
11D2 3 &) 4,720 28,320 ) 1,049
11D3 3 3 4,720 28,320 1,049
11D4 3 3 4720 28,320 1,049
1202 3 3 - 4720 28,320 1,049 '
1203 S 3 4,720 | 28320 1,049
12D4 ) 8 4,720 28,320 . 1,049
12D5 3 3 4,720 | 28,320 - 1,049
E/WD2 Proposed Upgrade 6 20 - 2000 160,000 5,926
Less existing ditch profile 8 3 2,000 12,000 444
Additional dredge requirted | 148,000 ’ 5,481
E/WDS 6 20 4,800 384,000 14,222
| "E/WD6 ‘ 6 20 4,800 384,000 14,222
E/WD7 ' S 45 10,000 4,500,000 166,667
BED1 S 20 2,400 182,000 7,41
BED2 : 6 20 2,320 185,600 6,874
Total Length of Proposed New Ditches 80,960
Total Dredge Required for Proposed New/Upgraded Ditches 6,133,440 227,164

NUMBER: 92 276-002-3/94-8-342

MI PEAT-EXISTING 851 A/PROPOSED 682.6 A EXPANSION
BY: Mi Peat Co./Bay-Houston Towing

Black River, Minden City

SANILAC County, MICHIGAN

SHEET ]}2 OF a é

1-27-05
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EXIST. GRADE ¥
—\ - 7.0.B. ELEVATION RANGE:
787'-790" EXISTING CONDITIONS
786" 790" 20 YEAR POINT
784'-790" FINAL HARVEST POINT

\—-- DITCH BOTTOM ELEVATION RANGE:
774'- 787

3D X 3'W DITCH

SCALE: HORIZ= {"=6"
VERT= 1"=6'

ALL DITCHES WILL BE CONSTRUCTED AS PROPOSED AS S00N AS FEASIBLE AFTER PERMIT IS ISSUED. AS SURFACE ELEVATION OF
ADJACENT HARVEST FIELD DECREASES OVER LIFE OF PROJECT, THE TOP OF BANK OF DITCH WILL ALS0 DECREASE,

WHILE THE ELEVATION OF THE BOTTOM OF DITCH REMAINS THE SAME. THE INDICATED RANGE OF THE 7.0.B. ELEVATIONS FOR EXISTING
(CURRENT) CONDITIONS, 20 YEAR POINT, AND FINAL HARVEST POINT HAS BEEN ESTIMATED BASED ON SME TOPOGRAPHIC MAPS.

PROPOSED 3 x 3 DITCHES INCLUDE 10D1, 1002, 1003, 10D4, 1101, 11D2, 11D3, 11D4, 1202, 1203, 12D4, & 1205.

MICHIGAN PEAT MINDEN

TYPICAL CROSS-SECTION

PROPOSED 3'D X 3'W DITCH
SCALE: H&V 1'=6" "BWA FILE #99-006]  6-20-05

NUMBER: 92-276-002-3/94-8-342

PAN |ON

MI PEAT-EXISTING 951 A/PROPOSED 682 6 A
BY: M Peat Co./Bay-Houston Towing

Black River, Minden City

SANILAC County, MICHIGAN

SHEETHOF ao/
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EXIST. GRADE 20

--- TO.B. ELEVATIONRANGE:
762'-790" EXISTING CONDITIONS
780'- 769" 20 YEAR POINT
776'- 769" FINAL HARVEST POINT

--- DITCH BOTTOM ELEVATION RANGE:
776'- 784

6'D X 20'W DITCH

SCALE: HORIZ= 1"=6'
VERT= 1"=6"

PANSION

ALL DITCHES WILL BE CONSTRUCTED AS PROPOSED AS SOON AS FEASIBLE AFTER PERMIT IS ISSUED. AS SURFACE ELEVATION OF
ADJACENT HARVEST FIELD DECREASES OVER LIFE OF PROJECT, THE TOP OF BANK OF DITCHWILL ALSO DECREASE,

WHILE THE ELEVATION OF THE BOTTOM OF DITCH REMAINS THE SAME. THE INDICATED RANGE OF THE T.0.8. ELEVATIONS FOR EXISTING
(CURRENT) CONDIT ONS, 20 YEAR POINT, AND FINAL HARVEST POINT HAS BEEN ESTIMATED BASED ON SME TOPOGRAPHIC MAPS.

PROPOSED 6 X 20 DITCHES INCLUDE E/MWD5, E/WD6, BEDT & BED2. EMWD2 IS AN EXISTING 3 X 3 DITCH T0 BE UPGRADED TO 6 X 20 DIMENSIONS.

o

Mi PEAT-EXISTING 951 A/PROPOSED 882.6 A

BY: MI Peat Co./Bay-Houston Towng

NUMBER: 82-276-002-3/84-8-342
Black River, Minden City

SANILAC County, MICHIGAN
oF
26

SHEE

MICHIGAN PEAT MINDEN NORTH

TYPICAL CROSS-SECTION

PROPOSED 6D X 20'W DITCH
SCALE: H&Y 1'=6,, WA FILE #99-006]  6-20-05
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ANSION

a

42
ROPOSED 6826 A

-3

- 92-276-002-3/94-8
BY: Mi Peat Co./Bay —HpustOn Towin

Black River, Minden City
SANILAC County, MI CHIGAN

Ml PEAT-EXISTING 951 A/P
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PROPOSED

E

CROSS SECTION LOCATIONS
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o
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e
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I

4500
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EAST
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DISTANCE ACROSS PEAT BOG (FEET)

INITIAL OfTCH ELEVATION

INTERIM DITCH ELEVATION

FINAL DITCH ELEVATION

NORTH TO SCUTH

CROSS—SECTION LOCATICN

NUMBER: 92-276-002-3
M PEAT-EXISTING 951 AAPROPOSED 662.6 ACRE EXPANSION
BY: Michigan Peal Company/Bay-Houslon Towing
Black River, Minden City
- SANILAC Ceunly, MICHIGAN
SHEET 17 . OF 22

VERTICAL SCALE: 1
HORIZONTAL SCALE: 1°

CURRENT CONDITIONS AND PROPOSED E/WD7 DITCH ELEVATIONS
(INITIAL, INTERMEDIATE AND FINAL)

BAY_CITY
‘GRAND RAP 8S

sz |

Page 79 of 84

BOG

A
\T COMPAN

A
MINDEN CITY, MICH|GAN

F SOUTHERN DITCH
| ]

T
MINDEN NORTH
MICHIGAN

[ON Of
'D‘

0 CROSS—SEC
JAB

AS SHOWN

JOB

6493

2—-2-05
BY

N

DATE
DRAW
SCALE

TOLEDO

KALAMAZO®
‘LANSING
SHELBY
000\26423—~XdiichD/.awg

- PLYMOU™

& TON PIDS RO
WICHAN 48911
7) BET-3181

iy AR
= A

=, 28

AL s



Case 2:98-cv-73252-PDB-EAS ECF No. 210, PagelD.<pagelD> Filed 05/06/24 Page 80 of 84

6-24-08] )
[@_st-secnom ! ]

NORTH SOUTH

FINAL HARVEST
SURFACE

=S = FINAL GRADE 5= =r=—

782 ELEVATION — 1782, 7
E 780 g
z z
B o Pl e s AR i &
[ 776 5
R e e e e e et 774 5
mf7//////////////// Ve
770 770
768 _ 1768 :
766 1766
764 - 764
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I | | SOUTHERN
| | | PROPERTY
| m— BOUNDARY
HARVEST TO 1 FOOT
NO H T
| SPHAGNUM REMAINING | BSFFé‘;VES >|
| | |
LEGEND
SPHAGNUM
VERTICAL SCALE: 1% = 8¢
REED—-SEOGE PEAT HORIZONTAL SCALE: 1" = 80’
CLAY
NUMBER: 92-276-002-3/94-8-342
MI PEAT-EXISTING 851 A/PROPOSED 682.6 A EXPANSION
BY: MI Peat Co./Bay-Houston Towing
Black River, Minden City
SANILAC County, MICHIGAN
SHEETag\OF 2ag
FINAL CONDITIONS: 25 to 30 YEARS AND PROPOSED E/WD7 DITCH ELEVATIONS
THE ELEVATIONS AT CROSS SECTION TAKEN WITHIN CELL 11C
ELEVATIONS AT FINAL TIME PERIOD ARE APPROXIMATE ESTIMATES.
s f BAY CITY [DSE = e '
(@~ | oxb rmows | 8-23-05 SOUTHERN PART CROSS—SECTION | |
P | KALAMAZOO | 8 MINDEN NORTH PEAT BOG
. o PLYMOUTH |~ AS SHOWN MICHIGAN PEAT COMPANY
2663 EATON”RAPIOS ROAD™ SHELBY JOB
S s TOLEDO LE26493 MINDEN CH—Y’ MICHIGAN

FILE NAME R:\26000\26493—X1_ditch.dwg e ——

Figuré No. 1A
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NORTH SOUTH
790, 730
» INTERIM_HARVEST FINAL HARVEST EXISTING '
788 SURFACE SURFACE SOUTHERN DITCH—__
485 : E/WD7 DITCH :

780 :
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450 400 350 300 250 200 150 100 50 ¢}
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NUMBER: 92-276-002-3/94 8-342 POURCARY
Mt PEAT EXISTING 951 A/PROPOSED 682.6 A EXPANSION
8Y: Ml Peat Co./Bay-Houston Towing
Biack River, Minden City
SANILAC County, MICHIGAN
SHEETaS OF 3 ¢
LEGEND
S o3 SPHAGNUM
et = = , VERTICAL SCALE: 1°-= 8°
[=:=3 REED-SEDGE PEAT HORIZONTAL SCALE: 1" = 80"
CURRENT CONDITIONS AND PROPOSED E/WD7 DITCH ELEVATIONS
(EXISTING, INTERMEDIATE—~20 YEARS, AND FINAL—ZS to .30 YEARS)
THE ELEVATIONS AT THE INTERMEDIATE AND FINAL TIME PERIODS ARE APPROXIMATE ESTIMATES
R a ] BAT Gy FRANE e D e o= : '
28 | oranp RapiDs | 2=15-05 SOUTHERN PART CROSS—SECTION -1I
PR e I Il JAB MINDEN NORTH PEAT BOG
PMOUTH | "RE SHOWN MICHIGAN PEAT COMPANY
A iz SHELBY o8 MINDEN CITY, MICHIGAN
(517) B87-9181 TOLEDD | F284G3 - B L ¥ . i

FLI NAME R:\2S00C\26433—XZ_ditch.dwg =
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6—24——05] |
[CROSS—SECTION {i1 ]

NUMBER: 92-276-002-3/94 8 342
MI PEAT-EXISTING 851 A/PROPOSED 682.6 A EXPANSION
3 BY: Mi Peat Co./Bay Houston Towing SOUTH
Black River, Minden City |
SANILAC County, MICHIGAN

SHEET . OF
ay A4
790 790"
FINAL HARVEST

783 SURFACE 788

FINAL HARVEST EXISTING .
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z 780 E/WD7 DITCH b
e g
- - >
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[55533 REED—SEDGE PEAT
7 cLar VERTICAL SCALE: 1" = &
HORIZONTAL SCALE: 17 = 80 |

FINAL CONDITIONS: 25 TO 30 YEARS AND PROPOSED E/WD7 DITCH ELEVATIONS

THE ELEVATIONS AT THE FINAL TIME PERIOD ARE APPROXIMATE ESTIMATES
CROSS SECTION TAKEN -WITHIN CELL 5C

o ™) e ==y
| (& oo maros 6-29-05) SOUTHERN PART CROSS—SECTION I
SO oo 8 MINDEN NORTH PEAT BOG
S PLYMOUTH  “AE SHOWN MICHIGAN PEAT COMPANY
' 2663 EATON RAPUS ROAD ! SHELBY
| “moE A 'MINDEN CITY, MICHIGAN

FILE NAME R:\26000\26493—X3_ditch.dwg

F-_igure No. 3A
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CURRENT CONDITIONS AND PROPOSED E/WD7 DITCH ELEVATIONS
(EXISTING, INTERMEDIATE-20 YEARS, AND FINAL—25 o 30 YEARS)
THE ELEVATIONS AT THE INTERMEDIATE AND FINAL TIME PERIODS ARE APPRQXIMATE ESTIMATES

FILE" NAME R:\ 26000\ 26 457X Z_ditch dwq

(23 =1] oranp maps | 2-15-05 SOUTHERN PART CROSS—SECTION IV
SQNEES) |z 8 MINDEN NORTH PEAT BOG
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mgma SHELBY  um MINDEN CITY, MICHIGAN
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