
1 A motion for injunctive relief, including a request for a TRO, is a dispositive
motion.  E.D. Mich. Local Rule 7.1(d)(1)(A).

-1-

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

DONNELL ALPHONSO LUCKETT,
No. 08-14285

Plaintiff, District Judge Nancy G. Edmunds

v. Magistrate Judge R. Steven Whalen

US BANK NATIONAL ASSOCIATION,

Defendant.
                                                                            /

REPORT AND RECOMMENDATION

This case arises out of a state court mortgage foreclosure action.  On October 8,

2008, Plaintiff filed a pro se civil complaint challenging a judgment of possession entered

in the 36th District Court for the City of Detroit.  Before the Court at this time is Plaintiff’s

Motion for Emergency Ex Parte Temporary Restraining Order [Docket #3], filed on

October 24, 2008, which has been referred for a Report and Recommendation pursuant to

28 U.S.C. § 636(b)(1)(B).1  For the reasons set forth below, I recommend that the

Plaintiff’s motion be DENIED.

I.     FACTS

(The facts are culled from the Plaintiff’s pro se complaint along with an attached

state court “Complaint to Quiet Title,” the Defendant’s motion to dismiss (Docket #5),

and documents attached to the Defendant’s motion).

In June of 2006, the Plaintiff obtained a mortgage loan  regarding property at 1034

Shipherd Court, Detroit, Michigan. The lender was MILA, Inc., and the mortgagee was
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2 The Court recognizes that Plaintiff is unrepresented by counsel.  Therefore,  his
pleadings and arguments will not be held to the standard of a practicing attorney, but will
be given a liberal construction.  See Martin v. Overton, 391 F.3d 710, 712 (6th Cir. 2004),
citing Haines v. Kerner, 404 U.S. 519, 520-21, 92 S.Ct. 594, 30 L.Ed.2d 652 (1972);
Herron v. Harrison, 203 F.3d 410, 414 (6th Cir. 2000) (pro se pleadings are held to “an
especially liberal standard”); Fed.R.Civ.P. 8(f) (“All pleadings shall be so construed as to
do substantial justice”). Hence, the claims raised in the state court pleading attached the
complaint will be construed as part of the federal complaint.
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Mortgage Electronic Registration Systems, Inc. (“MERS”). In 2007, following Plaintiff’s

default on the loan, foreclosure proceedings were commenced.  MERS obtained a

Sheriff’s Deed on Mortgage Foreclosure, which was recorded on September 4, 2007. 

During the six-month redemption period, MERS conveyed the property to the present

Defendant, US Bank National Association.  The quitclaim deed to Defendant was

recorded on October 18, 2007.  After the redemption period expired, Defendant

commenced summary proceedings for possession in the 36th District Court for the City of

Detroit, and obtained a judgment of possession on or about March 19, 2008.  Plaintiff

filed a claim of appeal in the Wayne County Circuit Court, and on June 27, 2008, the

Circuit Court dismissed the claim of appeal with prejudice.

Plaintiff filed his complaint in this Court on October 8, 2008, raising a number of

claims.2  He complains that he was not informed that Defendant would have the ability to

obtain loans based on his promissory note, or that the note and/or mortgage could be sold

to third parties, and that funds he obtained from the mortgage, in the form of federal

reserve notes, do not constitute “lawful money” as set forth in the Constitution.  As a

result, Plaintiff claims (1) breach of the original mortgage and loan agreement ; (2)

violations of the Uniform Commercial Code, specifically M.C.L. § 440.2609 (sales

contracts) and § 440.3302 (holders in due course); (3) fraudulent concealment; (4) “fraud

in the factum”; (5) a due process violation based on the Defendant’s failure to produce a
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promissory note with an original signature.

II.     STANDARD OF REVIEW FOR INJUNCTIVE RELIEF

In determining whether to grant a preliminary injunction or temporary restraining

order, a court must examine and weigh four factors: (1) whether the moving party has

shown a strong likelihood of success on the merits; (2) whether the moving party will

suffer irreparable harm if the injunction is not issued; (3) whether the issuance of the

injunction would cause substantial harm to others; and (4) whether the public interest

would be served by issuing the injunction.  Overstreet v. Lexington-Fayette Urban

County Government, 305 F.3d 566, 573 (6th Cir. 2002);  McPherson v. Michigan High

School Athletic Ass’n, 119 F.3d 453, 459 (6th Cir. 1997) (en banc).  “These factors are not

prerequisites, but are factors that are to be balanced against each other.”  Overstreet, 305

F.3d at 573.  

Notwithstanding this balancing approach, however, the likelihood of success is the

predominant consideration.  Thus, “[a]lthough no one factor is controlling, a finding that

there is simply no likelihood of success on the merits is usually fatal.” Gonzales v.

National Bd. of Med. Exam’rs, 225 F.3d 620, 625 (6th Cir. 2000);   Michigan State AFL-

CIO v. Miller, 103 F.3d 1240, 1249 (6th Cir. 1997) (“While, as a general matter, none of

these four factors are given controlling weight, a preliminary injunction issued where

there is simply no likelihood of success on the merits must be reversed.”).

Plaintiffs bear the burden of demonstrating their entitlement to a preliminary

injunction, and their burden is a heavy one. A preliminary injunction or TRO is an

extraordinary remedy, “which should be granted only if the movant carries his or her

burden of proving that the circumstances clearly demand it.”  Id.; Leary v. Daeschner,

228 F.3d 729, 739 (6th Cir. 2000).  The level of proof required for the Plaintiff to obtain a
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3 The name derives from two Supreme Court cases, Rooker v. Fidelity Trust Co.,
263 U.S. 413, 44 S.Ct. 149, 68 L.Ed. 362 (1923), and District of Columbia Court of
Appeals v. Feldman, 460 U.S. 462, 103 S.Ct. 1303, 75 L.Ed.2d 206 (1983).
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preliminary injunction or TRO “is much more stringent than the proof required to survive

a summary judgment motion.”  Id.

III.     DISCUSSION

In this case, the first Overstreet factor–likelihood of success on the merits–is fatal

to the Plaintiff’s request for a TRO, without regard to the other factors. Michigan State

AFL-CIO v. Miller, supra.

A.     Rooker-Feldman

 Plaintiff’s present suit, premised on a state court foreclosure and possession

action, has virtually no likelihood of success in this Court, and is subject to dismissal. The

facts show that this case was litigated in state court as a mortgage default/foreclosure

action that culminated in a state court judgment of possession in favor of the Defendant. 

Plaintiff’s appeal of that judgment was dismissed with prejudice. Therefore, this Court

does not have subject matter jurisdiction, pursuant to the Rooker-Feldman doctrine.

In Exxon Mobil Corp. v. Saudi Basic Industries Corp., 544 U.S. 280, 125 S.Ct.

1517, 161 L.Ed.2d 454 (2005), the Supreme Court clarified, and to an extent narrowed

what has been known as the Rooker-Feldman doctrine.3  Rooker-Feldman is based on the

principle that a federal district court does not have appellate jurisdiction to review a state

court judgment; that power is reserved to the Supreme Court under 28 U.S.C. §1257. 

Exxon Mobil recognized, however, that a state court judgment does not necessarily

preclude federal district court jurisdiction based, for example, on federal question

jurisdiction under 28 U.S.C. §1331, and that there could be parallel state and federal

litigation:
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“When there is parallel state and federal litigation, Rooker-Feldman is not
triggered simply by the entry of judgment in state court.  This Court has
repeatedly held that ‘the pendency of an action in the state court is a bar to
proceedings concerning the same matter in the Federal court having
jurisdiction.’” Exxon Mobil, 544 U.S. at 292.

In addition, recognizing that Rooker-Feldman implicates a jurisdictional question

under Rule 12(b)(1), Exxon Mobil differentiated a claim- or issue-preclusion issue (which

is not jurisdictional) arising in parallel litigation from an issue of subject matter

jurisdiction:

“In parallel litigation, a federal court may be bound to recognize the claim-
and issue-preclusive effects of a state-court judgment, but federal
jurisdiction over an action does not terminate automatically on the entry of
judgment in the state court.” Id., 440 U.S. at 293.

Likewise, federal litigation that follows a state court judgment involving the same

transaction is not necessarily jurisdictionally barred under Rooker-Feldman, assuming

that there is an independent federal claim, although the plaintiff’s claims in such a case

might be barred by res judicata or collateral estoppel:

“ If a federal plaintiff ‘present[s] some independent claim, albeit one that
denies a legal conclusion that a state court has reached in a case to which he
was a party..., then there is jurisdiction and state law determines whether the
defendant prevails under principles of preclusion.’  GASH Assocs. V.
Village of Rosemont, 995 F.2d 726, 728 (C.A. 7 1993)....”  Exxon Mobil,
544 U.S. at 293.

See also Lance v. Dennis, 126 S.Ct. 1198, 1202 (2006) (“Rooker-Feldman is not

simply preclusion by another name.”).

Under what circumstances, then, does a Rooker-Feldman jurisdictional bar come

into play?  Exxon Mobil provides the following succinct answer:

“The Rooker-Feldman doctrine, we hold today, is confined to cases of the
kind from which the doctrine acquired its name: cases brought by state-
court losers complaining of injuries caused by state-court judgments
rendered before the district court proceedings commenced and inviting
district court review and rejection of those judgments.”  Id., 544 U.S. at
284.
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In the present case, the Plaintiff lost a state-court foreclosure and possession action

that culminated in a judgment against him.  It is apparent that Plaintiff is a classic “state

court loser” who now seeks, in effect, to have this Court review a state court judgment

that is not to his liking, and that this case is jurisdictionally barred under Rooker-

Feldman, as set forth in Exxon Mobil.

A number of other federal complaints arising from state foreclosure actions have

been similarly dismissed under Rooker-Feldman.  See Tropf v. Fidelity National Title

Insurance Company, 289 F.3d 929 (6th Cir. 2002)4; Kafele v. Lerner, Sampson &

Rothfuss, L.P.A., 161 Fed.Appx. 487 (6th Cir. 2005)(post-Exxon Mobil decision applying

Rooker-Feldman where “there is simply no way for this or any other court to grant relief

without disturbing the judgments of foreclosure entered by the state court,” and “[e]ach of

the myriad and vague claims set forth by the plaintiffs rests on the premise that the state

court entry of foreclosure was invalid.”); Givens v. Homecomings Financial, 278

Fed.Appx. 607, *2 (6th Cir. 2008) (applying Rooker-Feldman to a complaint to enjoin

enforcement of a state court judgment of possession, stating, “It is clear from his

complaint that the source of [plaintiff’s] injuries is the state possession order”);  Leach v.

Manning, 105 F.Supp.2d 707, 712 (E.D. Mich. 2000) (so-called federal “land patent”

claim that was rejected by state court was barred under Rooker-Feldman).   In Sinclair v.

Bankers Trust Co. of Cal. N.A., 2005 WL 3434827 (W.D. Mich. 2005), the court held:5

“Sinclair also requests damages as a result of the alleged unlawful
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foreclosure. In granting Bankers Trust possession of the disputed property,
the Michigan district court found that the foreclosure and the sheriff's deed
were valid. Because Sinclair's claim for damages is premised on the ground
that the foreclosure was invalid, for this Court to grant Sinclair damages,
the Court would need to conclude that the Michigan district court was
wrong in upholding the foreclosure. This the Court cannot do without
impermissibly acting as an appellate court in reviewing the Michigan
district court's decision.”

As in Sinclair, to sustain the Plaintiff’s complaint in this case would require the

Court to in effect act as an appellate tribunal and conclude that the Michigan court simply

made the wrong decision in the foreclosure and possession action.  Under the Rooker-

Feldman doctrine, as refined in Exxon Mobil, the complaint is clearly subject to dismissal

under Rule 12(b)(1).

B.       Res Judicata

Secondly, any claims Plaintiff now makes in this Court could have been raised in

the Michigan state court proceedings, such that even apart from the Rooker-Feldman

problem, they would be barred under the doctrine of res judicata.  As the Supreme Court

noted in Exxon Mobil, the “Full Faith and Credit Act...requires the federal court to give

the same preclusive effect to a state-court judgment as another court of that State would

give.’”  125 S.Ct. At 1527, quoting Parson Steel Inc. v. First Alabama Bank, 474 U.S.

518, 523, 106 S.Ct. 768, 88 L.Ed.2d 877 (1986); Sinclair v. Bankers Trust, supra. 

Michigan has adopted a broad application of the doctrine of res judicata which bars not

only claims actually litigated in the prior action, but all claims arising out of the same

transaction that the parties, exercising reasonable diligence, could have raised in the prior

action but did not.  Limbach v. Oakland County Bd of County Road Comm’r, 226 Mich.

App. 389, 396, 573 N.W.2d 336 (1997).

Application of the doctrine of res judicata in Michigan  requires that (1) the first

action be decided on its merits, (2) the matter being litigated in the second case was or
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could have been resolved in the first case, and (3) both actions involved the same parties

or their privies.  ABB Paint Finishing, Inc. v. National Union Fire Ins., 223 Mich. App.

559, 562, 567 N.W.2d 456 (1997) (1997).  “The test for determining whether two claims

are identical for res judicata purposes is whether the same facts or evidence are essential

to the maintenance of the two claims,” Huggett v. Dep’t of Natural Resources, 232 Mich.

App. 188, 197, 590 N.W.2d 747 (1998), not whether the grounds asserted for relief are

the same.  Jones v. State Farm Ins. Co., 202 Mich. App. 393, 401, 509 N.W.2d 829

(1993), mod’f on other grounds, Patterson v. Kleiman, 447 Mich. 429, 433 n.3 (1994).

Plaintiff’s case clearly falls within the Michigan test for res judicata, and is 

therefore subject to dismissal.

Accordingly, the Plaintiff’s motion for temporary restraining order, having no

chance of success on the merits, must be denied.

IV.     CONCLUSION

For these reasons, I recommend that Plaintiff’s Motion for Emergency Ex Parte

Temporary Restraining Order [Docket #3] be DENIED.

Any objections to this Report and Recommendation must be filed  within ten (10)

days of service of a copy hereof as provided for in 28 U.S.C. §636(b)(1) and E.D. Mich.

LR 72.1(d)(2).  Failure to file specific objections constitutes a waiver of any further right

of appeal.  Thomas v. Arn, 474 U.S. 140, 106 S.Ct. 466, 88 L.Ed.2d 435 (1985); Howard

v. Secretary of HHS, 932 F.2d 505 (6th Cir.  1991); United States v. Walters, 638 F.2d 947

(6th Cir.  1981).  Filing of objections which raise some issues but fail to raise others with

specificity will not preserve all the objections a party might have to this Report and

Recommendation.  Willis v. Sullivan, 931 F.2d 390, 401 (6th Cir.  1991); Smith v. Detroit

Fed’n of Teachers Local 231, 829 F.2d 1370, 1373 (6th Cir.  1987).  Pursuant to E.D.
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Mich. LR 72.1(d)(2), a copy of any objections is to be served upon this Magistrate Judge.

Within ten (10) days of service of any objecting party’s timely filed objections, the

opposing party may file a response.  The response shall be not more than twenty 

(20) pages in length unless by motion and order such page limit is extended by the 

court.  The response shall address specifically, and in the same order raised, each issue

contained within the objections.

s/R. Steven Whalen                                       
R. STEVEN WHALEN
UNITED STATES MAGISTRATE JUDGE

Dated:  November 4, 2008

CERTIFICATE OF SERVICE

The undersigned certifies that a copy of the foregoing order was served on the attorneys
and/or parties of record by electronic means or U.S. Mail on November 4, 2008.

s/Susan Jefferson                                           
Case Manager
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