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F/[
IN . THE UNITED STATES DISTRICT COQURT - Atlyy,, A
FOR THE NORTHERN DISTRICT OF GEORGIA 4/4)?
ATLANTA DIVISION 382
Jq Q0g
8y '
UNITED STATES OF AMERICA, ‘ DGESE'S’*
o Put,
CRIMINAL CASE NO. Clers
v. 1:07-CR-290-JEC-RGV

SANTCS PRICE,

Defendant.

ORDER & OPINION

Background

This case is.before the Court oﬁ defendant’s Cbjection to the
Magistrate Judge’s Report and Recommendation [29].  Defendant had
previously filed Motions to Suppress Statements and Physical Evidence
(8, 9]. The magistrate judge conducted a hearing, after which the
defendant filed two post-hearing briefs ([22 and 23]‘ and the
Governﬁent filed a response brief [27]. Thereafter, the magistrate
judge issued a Report and Recommendétidn [28] denying the defendant’s
motion to suppress and defendant filed an Objection [29]. Defengant
had made several arguments before the magistrate Jjudge in support of
his_motion te suppress. While preserving all of those grounds here,
the defendant has focused his present objection on a purported

inconsistency between the arresting officer’s testimony in the

present preceeding and his previous ftestimony at a prior state
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probation revocation hearing. Spécifically, the officer’s initial
basis for guestioning the defendant was the latter’s failure to wear
a seat belt: an omission that the officer says he noticed when the
defendant cut in front cof him to make a left hand turn. According to
the officer,' he followed the defendant into an aparﬁﬁent complex
parking lot and confronted him about this as the defendant was
exiting his car. During the course of that interaction, the officer
smelled a strong odor of marijuana; looked inte the car, whose
windows were down; saw marijuana in the ashtray of the console;
arrested the defendant; and then searched the car, finding six
baggies of marijuana and a pistcl in the glove compartment of the
car. That pistol ié the basis of the present indictment, in which
defendant is charged with being a felon in possession of a firearm.
Subseéuently, the defendant made an incriminating statement
acknowledging his purchase of the gun.

Defendant notes that the justification for the office;’s initial
guesticning of him was the defendant’s failure to have been wearing
a seatbelt while driving. Yet, defendant notes, failure to buckle
one’s seatbelt is a violation of the law only if done on a public
street; the law does not reguire one to buckle up while on private

property. Defendant notes that the apartment complex was on private

! All facts are drawn: from the magistraté judge’s Report and

Recommendation unless otherwise noted.
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property. Accordingly, defendant argues, if the officer only saw the
defendant driving on private property,_the cfficer would have had no
justification tc question the defendant.

The question then becomes whether the defendant was driving on
private party or public property. The officer’s testimeny at the
hearing was very detailed and very clear as to the fact that the
officer had just observed the defendant while the latter was on a
public street. He indicated that the defendant had cut in fronﬁ of
him, while making a left hand turn on a public street: At that

point, the officer noticed that the defendant was not wearing his

seatbelt. He was able to observe this because the defendant’s
windows were down and it was morning. (Transcript of November 5,
2007 (hereinafter “Transcript”) at 13.) The officer then turned and

followed the defendant, who had turned into an apartment complex and
was parking his car. The officer approached the car as the defendant
opened‘ his door and began exiting. The officer directed the
defendant to remain in the wvehicle. He then approached the vehicle
and the events noted above with regard to the officer’s ocbservation
cf the marijuana occurred.

Although the officer’s testimony was very clear about the fact
that défendant was driving on a public street when tﬁe officer first
saw him, defendant argués nbw, and argued in a post-hearing brief,

that the officer was contradicted by both his investigative report
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and by his prior testimonv at the state probation hearing. Although
defense counsel presumably had access to the investigative repcrt, he
had not had an opportunity to review a transcript of the state
hearing testimony prior to the federal suppression hearing.
Accordingly, the magistrate judge agreed to keep the hearing record
open for a week to enable counsel to review the state transcript.
(Transcript at 40, 65.) Cefense counsel did not request a new
hearing, but instead articulated his arguments concerning the state
testimony in his Amended Post-Hearing Brief.

Defense counsel likewise now relies on both the investigative

report and the prior state testimony in support of his argument that

| the officer actually saw the defendant only when the latter was

driving within the private property of the apartment complex, not on
a public street. UDefendant argues that if one concludes the former,
then the officer did not have reasonable suspicion or probable cause
to detain him and thereafter conduct a search that vyielded the
discovery of the firearm.

Discussion

The Court has reviewed all of the testimony, from both hearings,
and the investigative report. The Court does not conclude that the
state 'testimony or the investigative report 1s necessarily
inconsistent, in a material way, with the officer’s very. clear

testimony befcre the magistrate judge: testimony that the magistrate
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judge considered and credited.

As tc the investigative report, the Court has seen nothing in
that report that calls into question the officer’s suppression
hearing testimony. The Officer indicates that “while.patrolling Lhe
300 block of Scott Street in an unmarked city issued vehicle [,] T
observed Mr. Price driving a silver Pontiac Grand Prix without a seat
belt. I followed the vehicle until he parked, and approached the
.vehicle.” (Am. Post-Hr’'g Br. in Supp. of Def.’s Mot. to Suppress
Statements and Evidénce (23] at Attached Investigative Report,
paginated as page 20.)

" As defendant acknowledges, the above very brief.recitation is
not inconsistent witﬁ a conclusion that the officer first saw the
defendant while the defendant was driving on a public street.
Defendanﬁ argues, however, that the officer’s testimony at the state
revocation hearing does indicate.that the defendant was driving in
the parking lot of the apartment complex when the officer first
obéerved him. Tt is true that, when asked at the state hearing when
he had first seen the defendant, the officer answered, “Riding
through the parking lot, the 300 block ¢f Scott Street, I observed
that individual not wearing a seat belt.”  (Am. Post-Hr'’g Br. in
Supp. bf Def.’s Mot. to Suppress Statements and Evidence [23] at
Attached State Probation Revocation (Hr'g Tr. at 15, lines 19-25, and

le, lines'1—7). Yet, the officer’s subsequent response suggests that
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he had followed the defendant into the apartment complex, instead of

only observing the defendant driving within the complex:

Q: You saw him driving a car and -he was not wearing a seat
belt?

Ac: Yes.

Q: Approximately how far away were you from him?

A: We were almost entering the location at the same time.

Q: Once you saw him driving this car without a seat belt, what

did you see next?

A: Driving the car without a seat belt, he drove through the
parking lot. He drove all the way around. I followed him
until he came and he parked. Once he parked, exited the
vehicle,.

Id.

Presumably, the “location” in question was the apartment

complex. If the officer observed the absence of a seat belt as he

and the defendant were almost entering the complex, then they
ﬁecessarily were outside the complex, on a public street,lwhen this
occurred. Admittedly, the officer’s statement at the state hearing
does not contain the detail concerning the route taken into the
apartment complex that was providéd by the officer at the suppressioﬁ-
hearing, but, in i1ts totality, it is consistent with the officer’s
pestimény at the federal hearing that the defendant was seen.driving
éutside the complex by the officer.

Also, of inte:est, defense counsel at the probation revocation
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hearing was quite aggressive on many points, but he never cross-
examined the officer concerning whether the defendant was on a public
or private street, suggesting that defense counsel there perceived no
problems in the officer’s testimony.on this one point.

Further, albeit the defendant did not request the magistrate
judge to reopen the hearing, the latter did consider all of
defendant’s arguments on this contention and did review the prior
testimony. Having done So, the magistrate judge concluded that the
officer’s testimony was “worthy of full credit and belief and finds
Price’s attack upon Officer Chambliss’ credibility to be without
merit.” (Report and Recommendaticn [28] at 10; see full discussion
id. at 9-10). The mégistrate judge had an opportunity to assess the
officer’s credibility and the Court finds nothing in the pricr state
hearing testimony sufficient to undermine that assessment.

In.addition, although apparently not advanced by the Government, ?
and therefore not discussed by the magistrate judge, theﬂencounter
between the defendant and the officer would seem to be justified even
had the officer only seen the defendant driving without a seat belt

when the defendant was inside the apartment complex.® Specifically,

?  Again, there was no cross-—examination on this point at the
hearing, and the Government chose not tc reply to the contenticns
contained in defendant’s Amended Brief.

3 In order to conserve the Court’s resources, it has not taken
the time to provide legal citations to the following discussion of
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the officer would have needed reasonable suspicion or probable cause,
depending con the level of the detention (seizure or arrest), to stop
the defendant, wherever the defeﬁdant might have been located at the
time of the stop. Thus, had the officer actually stopped the
defendant at any point, the site of the officer’s cbservation of the
defendant would have mattered, because there would have been
suspicion of a state law violation only if the act (not wearing a
seatbelt) had occcurred on a public street.

Here, howgver, the c¢fficer pnever stopped the defendant.
Instead, the defendant had already parked his car and was exiting the
cér when the officer approached him. Admittedly, the cfficer
detained the defendént momentarily when the officer, ocut of safety
éoncerns, directed the defendant to stay in the car. Yet, this brietf
detention had no connection to the events that did create probable
cause for the officer to arrest the defendant: the officer’s
observation of marijuana in plain view in the car.

The officer discovered nothing on the person of the defendant,
nor did the defendant make any incriminating statement, during this
brief detention. Instead, the officer noticed a strong odor of
marijuana and, looking inside the car, observed marijuana in the

ashtréy. That defendant was sitting in the car when the ocfficer made

search and seizure law. The principles identified, however, are
straightforward and well-settled.
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this observation did not lead to the observation. Indeed, the car

windows were down and the officer would have been able to make the

~ same observation and smell the same odor whether defendant was

sitting in the car, or whether he had already walked away. 2As it was

~this observation of marijuana that provided the officer with probable

Cause to arrest the defendant and then to search the car, leading to
the aeizure of the pistol, defendant’s presence in the car had no
connection or effect on the officer’s abiliﬁy to make that
observation. Indeed, the defendant was not arrested for a seatbelt
violation; he was arrested for possession of a controlled substance.
Thus, whether or not the defendant was observed on a publlc street or
in a private complex without his seatbelt on had no effect on the
discovery by the officer of the contraband that gave rise to probable
cause to arrest the defendant and to search the vehicle,

In summary, the Ccourt finds the magistrate judge Report and
Recomﬁendation to be well-reasoned and persuasive on this ckjection
and on all other points raised by defendant below. Accordingly, the
Court ADOPTS the Report and Recommendation [28] as the Court’'s Qrder,

as supplemented by the discussion in this Order,
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30 ORDERED this 2ggday of March, 2008.

%//;/ Gt
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CARNES
ITED STATES DISTRICT JUDGE
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