
UM TED STATES DISTRICT COURT
SOUTIIERN DISTRICT OF FLORIDA

CASE NO. 20-80063-CR-M 1DDLEBRO0KS

UNITED STATES OF AX RICA,

Plaintiff,

BART GERARD GATZ,

Defendant.
/

ORDER ON M OTION TO DISV SS INDICTM ENT

Nearly three years after the statute of limitations expired for Defendant BM  Gerard Gatz's

alleged crimes, the Government indicted bim. Dr. Gatz had been tmder investigation for close to

5ve years when the COVlD-19 pandemic hit. As time wms about to nm out to bdng charges, no

Fandjuries were conveëng in this disGct. In a lmst-ditch effort to salvagt its cmse, the Govemment

decided to carry out something of a ploy- it bypassed the grandjury, and the Defendant's dght to

an indic% ent, and instead filed what wms labeled an tilnformation'' three days before the deadline,

on a Friday everling. And then it msked me to dismiss that same Information a few days later,

without prejudice.
'Fhe Govemment's goal in these maneuverings was effedively to avail itself of a six-month

extension of the statute of limitations pursllnnt to an exception contnined within 18 U.S.C. j 3288.

But when it filed the Klrlformation,'' the Govemment wms fully aware that Dr. Gatz did not consent

to waiving his Fifth Amendment right to indic% ent by a grand jury, which is required to be an

eFective charging insm lment. I did not agree with these tactics. 1 viewed it as an improper end-

nm m'otmd the stamte of limitations, and I entered a disnlissal with prejudice.
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The matter ls back before me now because the Govemment appealed my prior ruling, and

the Eleventh Circuit reversed. 'Fhe panel held that my dismissal *111 prejudice wms improper and

remanded for further proceedings. n ereafter, Dr. Gatz could argue that the Govemment violated

the statute of limitations. But that determination could not be made, the panel said, while the case

was in the posture of a Rule 48 dismissal. So, after the mandate issued, the Govemment indicted

Dr. Gatz. And now he has filed a M otion to Dismiss on stamte of limitations grotmds.

 
I will pant Dr. Gatz's motion and dismiss the Superseding Indic% ent. This of course will

$

 come as no surpdse, as my prior order foretold tllis very result. However, in that order, the stamte

: of bmlutions analysis wms included ms a means of explainlng why dismissal with prejudice, I

 thought, was warranted tmder Rule 48. Now, Defendant's statute of limitations defense is sqlmrely

 before me. The Parties have fully bdefed it, and I held oral argument onNovember 29, 2023. Aher
C'

7
t full consideration of their positions, and upon careful exnmination of applicable sumtes and
h t(-.
 f'
': governing law, I will reaFlrm and adopt my prior reasoning, and 5nd that the Government's
.)E.t
i j
t Superseding lndic% ent was tmtimely.
; .':

i' BACKGROUND

'

))
E 
' On Friday, August 28, 2020, the Government filed an Information charging Defendant w1t.11
).1

)..t r(.i two felony offenses arising out of his alleged participation in a conspiracy to receive illegal
..)-
è ()' dtckbacks'' (1 the fo=  of fees for spenking engagements) gom a prescription drug disibutor in
y(
f hange for Defendant's allegedly improper writing of prescdptions for a particular dnlg. n e)
. exc

)'.bt lnformation wms docketed with the Clerk of Court on Fdday, August 28, 2020. (DE 3 at 4-11).
.
.)
t .'):; n e lnformation states that Defendant commltted the alleged offenses from August 2012 to August

7è 
-') 31 2015. (za at 4, 14). Three days later, on the date that the statute of limitations expired, the
( '
/) Government served the Defendant with the Information at 6:33 PM in the evening. (DE 37 at 2).
.( ,'' )

 .,.
.

jyjt
.j.,

,(
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Defendant had at no time consented to prosecution by information or waived his right to indice ent

by a Fand jury. (f: at 18). Moreover, Defendant's intentions in tilis regard were made known to

the Government before it chose to proceed by way of information. 1
@

Two days later, the Government sought dismissal without prejudice, tmder Federal Rule of

 
Criminal Procedure 48(a). (DE 8). n e Govemment's position was that its lmilateral filing of the

Information served to ûtinstitute'' the prosecution against Defendant before the five years wms up

tmder 18 U.S.C. j 3282(a), and its subsequent dismissal would Mgger the tolling of the statute of
$

, 
limiutions by six months under 18 U.S.C. j 3282.

.

A11 of this had been done agnlnst the backdrop of the COVID-19 pandemic. At the time,

.

 grand juries in the Southem District of Flodda had been suspended.l In moving to dismiss the

 .r lnformation, the Govemment asserted that it intended to obtnln a grandjury Indic% ent upon such
è
è im it was able when grand juries reconvened.'. t e as ,
.;iE ,.
E
rt75 I had some misgivings about the Government's methods, so 1 ordered supplemental

k
:r N) briefmg, held oral argllment, and ultimately denied the Govemment s request that the dismissal be

t
.
.
.)'t without prejudice. Instead, I dismissed with prejudice upon finding that the Govemment's tactical
''y(
. ).t. use of Rule 48, for the specitk pupose of evading the statute of limiutions, was an impermissible

 (
) frort to cirolmvent the law. And allowing the Government to obtain a dismissal by these mennsi e
).r
)
.(, would have invited lmlawful action, I believed, because the statute had expired, and therefore no
 '
.)
.
' 

k.u) further prosecution cotlld be had.
. . 
'

)t't OnNovember 22, 2022, a divided panel of the Eleventh Circlzit vacated my dismissal order

)y'
êr, 

and remanded. United States v. W.G. G., 53 F.4th 1353, 1370 (1 1t11 Cir. 2022). n e court held that
. t:
 ..qkj rjin dismissing *111 prejudice, I failed to make a fmding that the Government s reasons for the
.t 7) . (
. '. ) y
 :.:)@E
. .):)
'è 1 Grandjuries were suspended 9om March 26, 2020, to November 17, 2020.
. t'
)(y'
f 

3
!)

lt
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dismissal amotmted to bad faith, which is required to overcome the presllmption of good faith to

which the Govem ment is entitled tmder Rule 42. M  at 1369-70. n erefore, the Eleventh Circuit

 vacated my order of dismissal, which left the lzlformation in effect, and the court remanded for

' further proceedings against Defendant. The mandate issued on January 31, 2023. (DE 27).

 ,, .
. 

On July 13, 2023, the Government filed a sealed ttsuperseding Indice ent agmnst

j' Defendant. (DE 30). The Govtrnment thereafter moved to dismiss the lnformation without
r

' prejudice. (DE 32). My Order on Remand denies the Motion to Dismiss the Information for lack

 of subject matterjurisdiction (DE 52).
)

, 
Before me is the Defendant's Motion to Dismiss Indic% ent, tsled August 4, 2023, (DE

 j 37), to wllich the Govemment responded and the Defendant replied (DE 42, DE 47). For a11 the

!
'

,)?; reasons below, I fmd that the lndice ent wms tmtimely and will grant the Defendant's M otion to
:
lt
( 2 oismiss.i2

tl
, 

DISCUSSION
: ''(()
.
i'

' A. The Governm ent's Stratea
.
'). 
pèl' B fore answering the question of whether the Govemment's Superseding Indice ent was
 e
. ' k
t
E6 timely, here are the mechanics of how the Government proposes to use the Rules and statutes to
 q )
E.)'

:i claim that it timely Eled the Indic% ent.
' . v
 1.
.
' 
t
''
( 

n e Fifth Amendment to the Urlited Sltes Constitution provides: ûtNo person shall be held
. ))' 
tt to answer for a capital, or otherwise infsmous crime, lmless on a presen% ent or indice ent of a

E y
' Grand Jury.'' U.S. Const. amend. V. FedeY  Rule of Criminal Procedure 7(a) tGgives effect to'' this
t)

constitutional provision by requiring that felonies, defmed ms offenses pmishable by death or
t
L,

'' imprisonment of more than one year, ûtbe prosecuted by an indic% ent'' Fed. R. Cn'm. P. 7(a)

)1 (quoting 1944 advisory committee's note to subdivision (a)). As an exception to tllis Rule,
j

 .2 !.

j''
f
.) t)
.) 4

è
(
.y
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subdivision 7(b) allows the govemment to charge noncapital felony offenses by way of an

information if the defendant waives indic% ent. Fed. R. Crim. P. 7(b). Title 18, Urlited States Code, !

Section 3282 provides: çtgNlo person shall be prosecuted, tried, or plmished for any offense, not

capiul, llnless the indice ent is found or the information is instituted within 5ve years nex't after

such offense shall have been committed.'' 18 U.S.C. j 32824$ (emphasis added).

 There is no dispute that the statute of limitations to bdng a case agninst Dr. Gatz exp/ed
 
'

 
on August 31, 2020. And there is no dispute that the Govem ment did not indict Defendant tmtil

i ; ,

y nerly eight years after that date. But the Government argues that this case can proceed because it
.

k filed an (çlnfb= ation'' on August 28, 2020- three days before the five-year deadline expired.

$ However, for the Government to proceed by information under subdivision 7(b), the charged
i?l
). .
, Defendant must waive his right to a g'randjury indicu ent. See Fed. R. Cdm. P. 7(b) (ûçAn olense
((!
'E.
).(. Ilnishable by imprisonment for more th%  one year may be prosecuted by information if the
 P
. L
.L;
)t defendant- in open court and after being advised of the nature of the charge and of the defendant's
. k.
$j rights-waives prosecution by indic% ent.n). Here, the Govemment purported to charge
y.)
;)it. Defendant by Information without having received such a waiver, and moreover, while knowing
. . . (.
t-j.) that it would not later receive a waiver.
' 

t. 
.)
'
, 

n e legal signifcance, if any, of the unconsented Information agninst the Defendant is at

tt. the heart of this M otion to Dismiss. That is because the validity of the Information that the

:)lJ Government filed bears directly upon the applicability of an exception to the suttzte of limitations,
. èôl. '.L.L'
'
$ wbich is contained in Title 18, United States Code, Section 3288. That stattzte enables the

 !à.
) Government to toll the limitations period in the following scenado:
.. ((,.. ,,C' ' f- tion charging a felony is) W henever an indica ent or ln onna
1

,
t dismissed for any remson after the period prescribed by the
' . 

. .t applicable suttzte of llmltations hms expired, a new indic% ent may
7'l b turned in the appropriate judsdiction within six caiendary e re
t. (

. y.)t
: j

( ;.

$
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months of the date of dismissal of the indictment or info= ation, 0r,
in the event of an appeal, within 60 days of the date of the dismissal
of the indic% ent or information becomes Enal, or, if no regular
grand jury is in session in the appropriate jurisdiction when the
indice ent or information is dismissed, within six calendar months

of the date when the next regular grandj-  is convened, which new
indictment shall not be barred by any statute of limiutions. This
section does not permit the filing of a new indic% ent or information
where the recon for the dislnissal was the failure to file the

7 
indictment or information witltin the period prescribed by the

, 
applicable statute of limitations, or some other remson that would bar
a new prosecution.

 18 U.S.c. j 3288.

q 
W ith these statutory provisions in mind, the Government filed the unconsented Information

' Gto tinstittzte' it within the meaning of 18 U.S.C. j 3282(a).'' (DE 8 at 1-2). With the prosecution
).
, , ,t tmderway, at lemst inthe Govemment s view, it could then avail itself of j 3288 s tolling provisions

).; by obtnining a Rule 48 dismissal of the defective Infbrmation, without prejudice.
ë' '

 êp)
. a yr
1 B. The M eaninz of Instituted.
.
.
.t
' 

W hether the Government's Indic% ent is timely turns upon the mesning of tçinstituted'' ms
9)i
. , 15 ;'# it appears in U.S.C. j 3282, for if the Information wms never tv stituted,'' there would be no
); ?.

) .) charging document to voltmtnnly disxniss under j 3288 so ms to buy the Govemment six more
..I
k

@' th to seek a pandjury indice ent. mon s
f
.' 

kt At the outset, it also bears emphmsizing the well-settled rule that criminal statutes of
r4'' ' .
y? ' ' tç to be liberally intepreted in favor of repose.'' Toussie v. United States, 397 U.S.(
. llmltations are

 ))
t).7 1 12 1 15 (1970) (internal citation omitted)

. 
This principle alir s with the fundamental purpose of

. (.('è !,,
'(j
ï tatutes of limitations, nsmely 1%o protect individllsls âom having to defend themselves against
, s

,2
(;b charges when the basic facts may have become obscured by the p%sage of time and to mlnlmlze
. t

. .y.( j.): ,j ,rj ,rj
. 

the dnmage of oflkial pmlsbment because of acts in the far-dislnnt past. Id. at 114-15. I am also
/

(t. guided by the general principle that Rlwlhen doubt exists about the statute of limitations in a
%
7yj.'
j
? 6
' y
;
5
:'
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criminal cmse, the limitations period should be construed in favor of the defendnnt'' United States

v. Gilbert, 126 F.3d 1451, 1454 (111 Cir. 1998) (quoting United States v Habig, 390 U.S. 222,

22*27 (1968$.

l now hold, ms I did in the flrst dismissal order, that the unconsented Information did not

( toll the statute of limiutions. The fling of an information is not the snme as instituting it. The

ë common defmition of Slinstimte'' is $%o originate and get established'' or to içto set going.'' Institute,
'

(. M errinm-W ebster's Online Dictionary 2023, https://wwm merrinm-

webster.coe dictiono /instimte. Black's Law Dictionary defnes ttinstitute'' as t%o begin or start;
 '.

 commence.'' Institute, Black's Law Dictionary (101 ed. 2009). In keeping *4t11 these common-
 .

sense ideas, I fmd that ttinstitute'' means that the charging instm ment must be acnlnlly capable of
)

1 ' ' f tion charging a felony offense, if tmaccompaniedcommencing a federal crimlnal case
. Arl ln orm a

;
 ' ' al case. As Defendant points out, such anby a waiver of indic% ent

, csnnot com m ence a cnm ln
 tj

) . N, . u tjujnwujj, wjjau jj was uoj jssued yy at fhnfbrmation is qkln to labeling a piece Of paper an n
yj.
è) djury. (oE sy at 9).t 5.a11
'

.,)) 1. The Supreme Cbvr/'.ç Interpretation of G7àJW/zz:e#'' in a Similar xçzwzzz/r.), Conta t
yy
( : ..)'ty In United States v. Jaben, 381 U.S. 214, 217-220 (1965), the Supreme Court analyzed the

)(q'ii menning of ttis instimted,'' language identical to that at issue here. None of the Justices agreed with
;; 'b

E ,))
? the arplment now made by the Government.
r !.:
.t: f
) Jaben involved the six-year suttzte of limiutions on the felony of willfully attempting to
. .j,
ls

) evade federal income taxes. The suttzte contalned a proviso extending the llmltations pedod fo<
t nine months tçlwjhere a complnint is instimted before a commissioner within the pedod above
(

(k:
'j . . ,, . .t bmlted. I.R.C. j 6531 (1954). On the day before the six-year llmltations pedod expired, the
(

. . :
'
!C . .rt govemment filed a complnlnt before the commlssioner. Jaben, 381 U.S. 214 at 216. The
..
'

yyl
.)'

, :r
 . . . j-y;.
.t 7
)

.)
)'
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commissioner fotmd the complaint showed probable cause and issued a sllmmons ordering Jaben

to appear for a preliminary henring. Ià n e preliminary henring wms never held because an

indice ent wms retllrned, including a cotmt covedng the 1956 attempted evasion the complaint had !

charged. 1d The indic% ent wms not rehlrned within the normal six-year limitations period, but if

the complaint tiled with the commissioner wms valid for the purpose of bdnging the extension into

play, then the indic% ent was timely. Id Jaben moved to dismiss the count of the indice ent

perbmnlng to 1956 arguing the complaint was insuo cient because it did not show probable cause
i
'

for believing he committed the offense. Ià

 As it does here, the government argued that tlregardless of the complaint's adequacy for

'
. any other puposes, it wms valid for the purpose of triggeling the nine-month extension of the
.
.

r 

.. .

'j limitationgs) period whether or not it showed probable cause.'' 1d. at 217. The Court squarely

).--
i' ted the government's intemretation:) rejec
.é
r(q
.
' n e better view of section 6531 is that the complaint, to M tiate the
7 . .$ tlme extension. must be adecuate to beqin effectively the cnminal
 ) . ' * h-'.t process prescribed by the Federal Cnminal Rules. It must be
' 

y suflkient tojtkstify the next steps in the process- those of notifying
ll the defendant and bdnging him before the Commissioner for a
.
' 

y . NLL' preliminary hennng.'

t
, :,1 :, -'
. 

I6L at 220. The Court s majority- turnlng to the question of whether the complaint before the
)
. 1.f;.
'
. . (: .Ey commlssioner showed probable cause--concluded that it did.
.. gC i Goldberg, joined by the Chief Justice W arren and Justice Douglas, concurred int
t Just ce
 $( .
t part. They agreed the Court was ççquite correct in rejecting the Govemment's argument thst the

)' tlling of any complaint wlzich meets the formal reqe ements of Rule 3 of the Federal Rules of

:, . . . . NNCrlmlnal Procedme is sum cient to toll the stamte of bmltations. Jaben, 281 U.S. 214, 22* 227
' (

(Goldberg, J., conclzmng in part and dissenting in partl.
..y
t
(,'Lq

. r('
/1
èt 8
):
r
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The Govemment's argllment would, in effect, allow it an additional
nine months irl every case. Rather, the view that I would accept as
correct is that the only complaint that tolls the statute is one that

 begins eflkctively the criminal process prescribed by the Federal
) Rules.
:

è 1é at 227. 'rhe Justicesjoined the Court's opinion ttinsofar ms it hgeldq that only those complnints

 
toll the statute of limitations wilich also start the eriminal machinery in motion by leading to a

 preliminary hearing in compliance with Rtlles 3, 4, and 5.5'2 I6L
:

' ,,'Fhe Government's effort at distinguishlng Jaben falls far short. Essentially, it simply

 argues that Jaben dealt with a different statute. It is tnze the two stamtes are different, but the use
)
i

 of the same word in both sututes Cinstittzte''), the close factllnl similarity between Dr. Gatz's case
)
y and Jaben, and the Govemment's identical motivations in maneuvedng arotmd the limitations
j
!; pedod mean it wotlld be irresponsible to ignore the holding of Jaben. Every Justice areed that to

i)y toll the statute of limitations, the operative complnint must be sum cient to eflkctively begin the
/
. ).
.) .E't criminnl prosecution. The context here is the same, and the analysis inlaben is directly applicable.
)
( ' 6'.
f.:
 : 2. The Government's Reliance on Burdix-Danm
 '
.'?
,q
'@ The Govemment relies upon an opinion of the United Sttes Court of Appeals for the
'(y
.'i'
' -) .r Seventh Circuit, United States v. Burdàm ana, 149 F.3d 741 (7th Cir. 1998). There, the
 (:.

t'q. government sled an unconsented lnformation approximately four days before the statute of
ji

f ' ' i ns expired
, 
and then about two weeks later, after the limitations period had nm, the

, llmltat o
@:

r'r .,t government sought and obt-mned an indic% ent for the same offense charged in the previously fled
.è
' '.)'!
,j'' 

tj
r

)
.
' 2 n e Justices dissented, however, from that portion of the Court's opinion that found probable
'
, 

cause existed. 'Ihese Justices fotmd the complaint did not toll the suttzte of lhnitations. Justice

,
i Wlzite and Justice Black concurred w1t17 the judgment, agreeing with the Court that the complnint
7St supplied an adequate foundation that probable cause existed. Jabens 281 U.S. 214, 225-226 (1965)
' Wllite J concllrring in the judgment).! ( . .,
(.f
,1
)
' p
.(
i .

i.
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information. Id. at 742. The defendant moved to dismiss that indicu ent as violative of the stamte

 of limitations, alld the Seventh Circuit afsrmed the district court's denial of that motion. n e panel

 .( held that the mere fling of the lnformation was suftkient to ttinstitute'' it under 18 U.S.C. j 3282.

 
Id at 743. M d after the Burdixm ana decision, many other district courts followed suit.3

Burdixm ana is not binding upon me, and moreover, I do not believe that it wms correctly
 '

 decided. To nrrive at its holding, the court declined to equate ttinstitute'' with ttthe ability to proceed

t w1t11 a prosecution.'' 16l at 742. But the court did not devote any menningful eflbrt to explsining

j, the remsonlng for its holding, even while acknowledging that Rule 7('b) does not permit a defendant
'

 to be prosecuted for a felony offense bmsed upon an unconsented lnformation. Rather, the court
).''
-

E q( ,, (j qijyuo ar: synonymous. I decline to equate > 0held
, in conclusory fmshion, that instimte an

f . .

 diflkrent words, with two diflkrent plmn mennlngs.
)
7
'q .' I remain persuaded by the re%onlng of the disi ct court in Unitedstates v. Machado, No.
t

y CRIM.A.04-10232-RWZ, 2005 W L 2886213 (D. Mmss. Nov. 3, 2005). There, Judge Zobel held
 ('
;) Ev stitute'' does not me=  ttfley'' and she dismissed charges as time-barred where the govemment
(b)
.(.' had filed an tmconsented information within the limiutions period but did not obtain a waiver of
')(i . .'..
(' ).(t

( .)'
' ).,() (:j1;ln the twenty-five years since Burdàm ana, a nlzmber of federal distdct courts have applied its
r')'L' holding in the same, or substnntially similar circllmstnnces. See, e.g. , United States v. Holmes, No.
) 18-cr-00258, 2020 W L 6047232, at *8 (N.D. Cal. Oct. 13, 2020); United States v. Briscoe, No.
1. CR RDB-20-0139, 2020 WL 5076053, at 12 (D. Md. Aug. 26, 2020); United States v. Marfat,
C WBS-17-0189, 2018 WL 1806690, at * 1-2 (E.D. Cal. Apr. 17, 2018); United States v. Sharma,
y. 1
. No. 4:14-CR-61, 2016 WL 2926365, at *2-3 (S.D. Tex. May 19, 2016). One distrid court decision

' ),' that predated Burdix-Dana, United States v. Watson, 94 1 F. Supp. 601, 603-04 (N.D. W . Va.
î çç ' f tion is tinqtituted' when it is fled with the clerk of
k 1996), similarly concluded that an ln orma
) court'' It reœsoned that çtthe filing of the information, and not the Rule 7(b) waiver of indice ent,
'
. 

is the event critical to tolling the applicable limitations period; otherwise, there could be no valid
- ((
, 

basis for prosecution on an information tmtil a Rule 7(b) waiver had occurred.'' Id at 603 (relying
7 on the implicit reasoning in a Tenth Circuit case, Unitedstates v. Coopen 956 F.2d 960 (101 Cir.
t
,. 1992:.
);
.(
'

j.
'

ry 10
q,

)
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indic% ent until O er the stamte had nm. 1d at *2. Judge Zobel expressly disapeed w1t11 Burdix-

Dana, concluding that ltlilt deses logic and reason that the court may accept an information

è without waiver for the purpose of applying the statute of limitations, when that same docllment is
)

@ $ ' f f subject matter jurisdiction and prosecution.'' f:; see also (J5' v.meaningless or puposes o

 + Sharma, No. 4:14-CR-61, 2016 W L 2926365, at 4 (S.D. Tex. May 19, 2016) (tmconsented

' information wms not suo cient to toll the stamte of limitations, snding dtno case was çinitiated' that
(

the govemment wœs Gable to prosecute'''). Like Judge Zobel, I fmd j 3282 presupposes that an

E . . instimted ieormation can initiate a cnmlnal prosecution. After all, an information is a charging
q ;.

li instrument whose primary practical purpose, mside 9om apprising a defendant of the chrges

r against him, is to commence a prosecution. It would be inconsistent w1t11 the Fifth Amendment
tr(.
) d Federal Rule of Criminal Procedm e 7 to recognize an invalid charging docllment as a mere' allt.
qj.) mechanism for extending a statute of limitations pedod, though the snme legal instrument could
(.

t'.
1 not serve to initiate criminal proceedings on the charges contnined therein or confer subject matter
. ()3
)t jurisdiction on the court irl which those proceedings are to take place.
è
 );) M oreover, the ordinary practice of prosecutors supports the notion that a felony

:.
't .( information filed without a waiver means little to nothlng. n at is why, as the Government
' '(r
il ' ' ' f ation

, 
the prosecutor and defense cotmsel discussè;. concedes, prior to sling a cnmlnal ln orm

 t

,
) whether a defendant consents to proceed by way of information; if a defendant does not, then the
t
. .
,)( .:y) prosecutor will not tqle an lnformation absent a contemporaneous waiver of indic% ent. (DE 22 at
ff
) -:'$ 27-28). The Government in this case has acknowledged that prosecutors follow this procedure
)
' precisely because a waiverless intbrmation cannot be used to prosecute a defendnrt. (fJ).
#
IX
) 'I'he aberrant nature of the Govemment's tiling is further demonskated by both the

).1
t Depsrtment of Justice's (ç<DOJ'') Criminal Resomce Manual and the Criminal Data Progam

' 

)'
'$
:7 11
.) ,

L.
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Statistical Reporting Guide of the United States Courts. 'I'he DOJ Criminal Resource Guide states:

 '' b d when the defendant h.s waived an indica ent'' and rurther advises:A
n intbrmation may e use

 ç''lhe prosecuting attorney files the ieormation with the presidingjudge or magiskate but the filing

 
d

 does not occm until the defendant waives prosecution by indic% ent pursllnnt to Fed. R. Crim. P.

 )'

 47(b).,,

' 
The Criminal Data Program Statistical Reporting Guide mnintained by the Adminiskative

 '
@ Oflke of the United States Courts, Judiciary Da< and M alysis Offke provides: $tA felony
 .
( proceeding initiated by information, whether sealed or not, becomes reportable when the de#ndant

 wlfvd.ç the right to be prosecuted by indice ent in accordance with Rule 7(b) Federal Rules of
)

 criminal procedure.''s
)
'()
'
C J. The L egiNllffve Hïtor.y @# J2#2.
l
y 

Historical context surrounding both the use of informations and pand jury indice ents
( t
:' ),t (: NN . j. tjon must be Vizble; it Cfmnot SH ply bel bUX CSSCS my CO1KIUSiOn that Zstittlte meo s all ln Ol'ma
'

tt
. (;
: ' .,y a piece of paper that is fled w1t11 the clerk of court. The institution of the gand jury is as o1d as
;)' the common 1aw itself 6 In the colonies, the first reglzlar grand jury wms established in 1635.7 Atl
.)t
E (( '
 'y
' ''

t.
 .F')
'j 4 j 206.. F/lcn An Information Mtzy Be Used, DEP'T OF JUST. (updated Jan. 22, 2020),
) he s://- .justice.gov/rcMves/je cn'ml'ni-resomce-mrllal-zo6-when-ieo= ation-may-be-
. t) used.
'j
# 5 Criminal Statistical Reporting Guides W orking Group and Judiciary Data and Analysis Oo ce,
.j
q 

Criminal Data Program Statistical Reporting Guide, V.2.2 JNET at 7 (2020),

;. 
he s://jnet.ao.dciresocces/statistics/repohlg-guides/cdminz-sutisticz-repodhg-guide.

t
.(t 6 See 1 Jx<s FITZJAMES STEPHEN, A HISTORY OF Tl'lE CRIMINAL LAW OF ENGLAND 253
' L don MacMillan & Co. 1883) (tt'l'he system of accusation which 1ed up to, and to use a) ( on 

,
i modem legal expression çsounded' in ordeal, was the odgin of the grandjury of later times, and
.)' of otlr own days.'').

. i.) 7 RJCHARD D. YOUNGER, TI'IE PEOPLE'S PANEL: THE GRAND JLTRY IN THE UM TED STATES, 1634-

èq 1941 6 (j96g).
.)r

. (' 12

t
)
.1
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information, as a charging instrument, dates back to at least the seventeenth century. But notably

the use of informations was consned to ltmere misdemeanors only: for, whenever any capital

oFence Ewas) chrged, the ssme 1aw requiregd) that the accusation be warranted by the oath of
!

twelve men, before the party (was) put to answer it.''8 In fact, ttgbqy the 1aw of England,

informations by the Attomey-General, without the intervention of a grand jury, were not allowed

 
for capital crimes, nor for any felony.'' Ex Parte Wilson, 1 14 U.S. 417, 423 (1885) (emphœsis

 . . ::In this mnnner, the first Conp ess enacted the statute of bmltations for Offenses not
.

capitar'- what we know today as 18 U.S.C. j 3282- 0 0u1  the Cnmes Ad of 1790, the srst

 statute detailing a comprehensive list of federal crimes and thei.r pmishments.g n e language of
)
 the sutute hms lrgely remained tmchanged over the past 230 years, but the oliginal 1790 version
t.
E) (; dk --î provided: No person shall be prosecuted, tried, or plnlshed, for any offense not capital, except as

)è
tl't provided in section one thousand and forty-six rlcrimes tmder the revenue laws''), Imless the
t.; )

rt indicu ent is fotmd, or the information is instituted withm two years next after such offense is
' 

y'l1 ' ,'10 d h tended the limitations pedod 9om two to three and
, 

commltted. subsequent smen ments ave ex
è ;
.)1
. 

fmally 5ve years. n e statute predates Rule 7 of the Federal Rules of Criminal Procedure by 154
)
(()('.$ years. When Congress first drafted the pllrase ttirzformation is instituted,'' it could not possibly
j '
1
 . 'ty). have intended that an instimted information be one that is merely filed because Rule 7 of the
E
: )-
t?(
, 

Federal Rules of Cdrninal Procedure subsequently outlines the conditions that must additionally

,t
. . 
r.).:
1ê

j g .4 William Blackstone, Commentanes on the Laws of England in Four Books 310 tplliladelphiw
t. J

.B. Lippincott Co., 1893).

i 9 See Crimes Act, FEo. JUD. CTR., ho s://- .jc.govY stog/tM elhe/cn'mes-act.
( .r
.;. :
.k jg) Act of Apdl 30, 1790, ch. 9, j32; 1 Stat. 1 19 (emphasis added).
. r

. ()
f
) 13
è.

7*

 ('
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t
t

 be met to initiate prosecution, as the Government is now arguing. In 1790, Rule 7 did not yet exist.

 Instead, an tlinstituted intbrmation'' needed to be one that suffkiently initiated a prosecution.

l' The Crimes Act of 1790 ckonologically predates the Fifth Amendment, wllich was ratified

8'
@( one year later in 1791. However, lmlike its lack of fnmiliarity with the nonexistsnt Rule 7 of the

) Federal Rules of Civil Procedme, the First Congress was very aware of the ongoing practice of
( .

j felony indictments by a grand jury and the limited use of irlformations solely for misdemeanors.

 Both before 1790 and in the years following, intbrmations ûûwere principally, if not exclusively,

L used for the recovery of fmes and forfeitures, such as those imposed by the revenue and embargo

 jt
' '' Ex Parte Wilson, 1 14 U.S. at 424-25. And although the Hght to a grand jury was not yet laws.
ï
 hri d in the Constimtion

, 
the drafters of the stamte of limitations in the Cn'mes Act of 1790

qr ens ne
! 
,.

l contemplated and % ew that felony charges were only brought by indice ent, and only lesser
y
j.'

offenses could be brought by way of information. This is no inference but contsrmed by historical
t
)j.
.
. Qq ; :,t accounts and the Supreme Court. Justice Story, writing in 1833 of the practice of cnminal
è#)
qèh O ormations, said, ttlTll1is process is rarely recurred to in America; and it hms never yet been
)')

y ')'; formally put into operation by any positive authority of Congress, under the national Govemment,

' é.j. )l in mere cmses of rnisdemeanor; though common enough in civil prosecutions for penalties and
ï (' )
j' 
,
' ''
, 

.

t forfeitures.'' Id at 425 (emphasis added). Despite the fact that it codifed the Cnmes Act of 1790

t(t before the Fifth Amendment, the First Conpess likely intended that the two comport w1t11 one

t
. it
Et another, as at the time the statute pased, the Bill of Rights had already been drafted, edited, and
.)l
jt sent to the states for ratifkation-ll

()
-f
.;'
)

'
.;()
?. l 1 ,
; 

See e.g., AKHIL AMA1:, Tl4E W ORDS THAT M ADE US: AMERICA S CONSTITUTIONAL
. f
t CONVERSATION, 1760 - 1840, 314 (2021).
l

. !

. t.(( 14

è
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Ultimately, the Fifth Amendment's ratifcation in 1791 cnnnot be intepreted as correcting

' the ostensible practice of charging felonies by information that wms supposedly enshrined in the

)
' Crimes Act of 1790. No such practice wms occurring ox had ever occurred, and the snme Congress

t dro ed both the statute and the Fifth Amendment. W hen drafting the Act, Congress knew that
.

i .
 informations were limited in practice to misdemeanors and that soon, due to constimtional rights,

. 
felony charges would only be brought by indictment.

r 
W ith this context in mind, the legal concept of a defendant accused of a felony waiving his

l itutional right to prosecution by grand jury indic% ent did not emerge until the twentiethconst
)
')
j century. Sc:, e.g., Unitedstates v. Gill, 55 F.2d 399, 401 (D. N.M. 1931). Initially, in the flrst half
, L'

;., of the twentieth century, some states nmended their constitutions and statutes to allow for

j
F 12
'
ë prosecution of noncapital feloies by information. Conpess thereafter followed suit with Rules

( '1; . . al procedure
.
l3

F: 7(a) and ('b) of the Federal Rtlles of Cnmln
zt
.j .1'i Title 18, United States Code, section 3288, 'lnlike section 3282, expressly applies to felony
èj3Ett'
. iyt.) charges. 18 U.S.C. j 3288 ClWhenever an indic%ent or information chrging a#lony is dismissed
)'r
. )
ï' . . . .'') (emph%is added). Conwess originally enacted j 3288 in 1948.14 Prior to the codifkation
..4.:( 
1 . @) of 18 U.S.C. j 3288, a very slmllar statute, enacted in 1934, wms in effect that provided:
y)
4
q 

W henever an indictment is fotmd defective or insufficient for any
.)) cause, after the period prescribed by the applicable statute of
7'9 ' ' ions has expired, a new indictment may be retlzrned at any
. 

llmltat
jts time dlmng the next succeeding term of court following such

) fnding, dlmng which a grandjury thereof shall be in session.
Tttl

' ..jjt! k)r
.è' 12 Charles S. Potts, Waiver oflndictment in Felony Cases, 3 Sw. L. REv. 437, 437-42 (1949).)
)-

..;) 13 Icj
)'j'
t
( :1 14 Act of June 25, 1948, ch. 645, 62 Stat. 628.
è
. 
,.!è.
tp 15 Act of M ay 10, 1934, ch. 278, 48 Stat. 772.
' 

(. 
')

15
'g
L'

â.
l
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E

ln Unitedstates v. Durkee Famous Foods, 306 U.S. 68, 71 n.2 (1939), the Supreme Court

 identified the legislative intent of 18 U.S.C. j 587 (now 18 U.S.C. j 3288) as that expressed in a
y:

 1934 letter from the attorney general to the Senate Judiciary Committee, which stated in part that
(.
 ( ''
! <<
 

legislation is recommended providing that in any case in which an indictment is fotmd defective
ï

or insum cient for any cause, after the period prescribed by the stamte of limiutions hms run . . . a

 new indica ent may be ret= ed at any time during the first succeeding te=  of court at which a

 '' In 1964
, Congress smended j 3288 tûto correct a Gloophole' in the lawj g'rand jury is in session.

 .
7 which occurred when it becnme possible to charge Efelonies) by izzformation as well as indic% ent''
.

),. Unitedstates v. Charnay, 537 F.2d 341, 353-54 (%h Cir. 1976). As Senate Report 1414 stated in
l(

 (.' ,L reference to the 1964 changes, precipitated in part by a letter 9om then-Attomey General Robert

(T ô'
t F. Kennedy,
').
1' n e purpose of the proposed legislation is to amend sedions 3288
)
;)
t and 3289 of title 18, United States Code, so as to provide that the
1 rovisions of those sections will extend to felony proceedingsP
f ' f tion as well as by indica ent. The sections
,, instituted by ln orma
1' here a new indice ent is retllrned after a prior) concern cmses w
E jE)# indic% ent hms been dismissed, because of an error, defect, or
t irregularity with respect to the grand jury, or because it has been
fi found otherwise derective. The amendments wouu thereforepermit
.yi5# reindictment in similar cases where an information washled ajter
E ;;t the defendant waived in open court prosecution by indictment.'6
 ).
7è' n e legislative histog of j 3228 indicates that although the statute permits tolling of the
 ..li
r
y
q 
':i limitations period specitkally for felonies, Congress did not intend to create a means to bypass the

.
1 statute of limitations altogether by tsling a defective information. n e 1964 nmendments

))!
'
, 

KextendEedl the application of the suttztes to felony proceedings instituted by l'nformation rather
'j

. .:

)7@ 16 S REp No. 88-1414 at 1 (1964) as reprinted in 1964 U.S.C.C.A.N. 3257-58 (empha-qist @ * N y

) tjtjetj;) a .
 )
j-$

 '.t
) 16

. )
(
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than by indictment.''l? congess nmended the stamtes in this msnner in response to Federal Rule

i

 of Cn'minal Procedure 7(b), given that
1)
)t Ealt the time of the enac% ent of the sututes from which sections
 3288 and 3289 are derived, felony prosecutions could be M tiated
r only by grand jury indic% ent. However, rule 7 of the Rules of
i Criminal Procedure for the U.S. District Courts, authorizes the
 prosecution of a noncapital felony by information if the defendant
i i b indica ent.l8in open court waives prosecut on y
k

 Thus, this legislative history demonstrates that Congress intended jj 3288 and 3289 to toll

 the limitations period at j 3282 for dismissed informations where those informations comported
:
E(
.
..

 with Rule 7(b).
j

à) Because the llistorical record indicates that individuals accused of noncapiul felonies could

î
iè not waive indic% ent arld consent to proceed by way of irlformation at the time that Congress
#E
y ).i 

, qujafbrmation is instituted''tè created j 3282 s predecessor, it follows that when Conpess first wrote
Lj.
.è;1
? in 1790, it likely intended that the sled information would constimte a valid charging document,
tt
.
'
.). )) which at the time meant a document that adequately charged a misdemeanor or lesser offense. The
(

: t'
.
@t idea that an ineflkctive intbrmation could be instituted to toll the limitations pedod, but not to
. ('
E t)'
,
'

y
( prosecute the accused, could not have been a consideration at the statute's inception, nor at the
E

7)q.
) time j 3288 or its predecessor were enacted.i
t. . .
.. 
..)jy.
)' ,,,t #. The Governm ent J. TextualAnalysis.

)Ci' The Govemment puts forth several argllments urging the correcmess of its intemretation

..)) of çtinstituted,'' bmsed both on its view of the meaning of the legislative history, and canons of

l 'y
' 

J7
.2;, . (

j r ggr
(

; 18 Id at 2 (proceeding to quote Federal Rule of Criminal Procedure 7(b)). The Report continued,
q *
. 

u'l'he proposed amendments recognize that felony prosecutions may be instituted by informations
 
...;( . .: and that dismissals of such prosecutions because of technlcal defects in the lnformations should
;( be accorded keaa ent similar to that accorded prosecutions instimted by indic% ents.'' 1à

t-
) 17

)
)
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!

statutory cons% ction. M though its precise position is not clear w1t11 respect to the extent to which

 it disputes my recitation of the legislative history, the Govemment in its Response bdef does posit

l an altemative reading of congessional intent. For instnnce, the Government attributes signifkance

to the idea that Congress has never altered or amended or deleted the ûlintbrmation is instimted''
.
. .

1.
 language to give it a çtdeeper or different meaning,'' despite the fact that since 1946, j 3282(a) hms
; 
'

l been amended four times, and a11 the wizile ttcongress knew that, tmder Rule 7(b), defendants
t
 harged with felony offenses had to waive thei.r right to prosecution by indica ent before they
E C

 ,, g j could be adjudicated on an irzformation. (DE 42 at 12). 'Fhe Government also points to the ac
'

j that Congress nmended the sutute after Burdixm ana and its progeny were decided, and Gtin the
 ' ;. jr
 tinstituted' means'' in j 3282(a), it face of that consistent body of common 1aw interpreting what
i).
); -,
,
y did not act to cladfy the mennlng. I do not fmd these arpzments compelling at a11. In my view, the

)r
î) @ q: . j y, ju jyj, ugujaxjs j yg uujty Government vmstly overstates the mennlng of Congressional lnnct on
i ('
E t ,i 5, view Conpess s inaction as the benchmark for intepreting the statutory language here because
.y

.l.) Congress may have decided not to act for a variety of re%ons. And such recons might be wholly

. 1.,
' l)y ';'') lmrelated to its agreement or disagreement w1t11 the way the Govemment hms interpreted this
'
))
,:,
:/.t statute.'
jF' ';y'tq The Government also suggests that for sumte of limitations puposes, an indice ent can
. 

;),( E) be Gfotmd'' by the grand jury before it is rehlrned (or publicly 5ledl. lt says that a prosecution
')
.)
@! uj-mdjng,, of the indic% ent that) crmnot go forward without the indicc ent return, yet it is the

.. ) ')$
.

'

,) -, t renders it timely tmder j 3282. M alogizlng, the Govemment goes on to argue that in the case of
)'

l ttinstituting'' of it (by filing it) renders it timely, even though the. a felony information, the
')(j..
'' (L defendant's formal waiver is a separate, and later, procedural event. Therefore, according to the

. t?(. .

t i docllment is timely upon the first event, even if the prosecution cnnnot) Government, the charg ng
 
'

.)

'j
. )
. è
; 18
. L
. :
J
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ultimately progress without the second. lf I understlmd the Govemment's arplment correctly, it

t seems to be effectively equating the requirement that a defendant waive a fundnmental
)
 .constitutional right with the technlcal public fling of an indictment that hms already been found by
 )
( à'
7 djury. But it seems to me that the event of procedural sigrlifkance is the satisfaction of the,) a grall
ï)

) constitutional requirements in each sitllntion. 'Fhe constitution is satisfed once a grandjury indicts.
 )
. 
i

 'Ihe constimtion is not satisfed, however, if a defendant charged *111 a felony oflknse does not
;

 waive his right to indictment.
'

j In short, the Govemment's arplments in no way undermine my conclusions about the

t
ï mesning of tûinstituted.'' Even were I to accept (which I do not) some of the Oovernment's textual
j'
 . analysis- much of which 1 view to be somewhat tortured and overly technlcal- l cnnnot help but

tk come back to the idea that ultimately, the Government's proposed intemretation would lead to an
'#)
. t:
è) absurd result. It is well settled that ltstattztes should receive a sensible construction, such as will
. r 
. .

r) )' fl-ectllnte the legislative intention, ands if possible, so as to avoid an unjust or an absurdj rt e
y 
' ;:;'

t,.r')t conclusion.'' In re Chapman, 166 U.S. 661, 667 (1897)., see also United States v. Turkette, 452
'

y)' U S 576 580 (198 1) (t%absurd results are to be avoided'' in construing s'tamtes). And the
.
'

y . . y.; )(' 
( y.) requirement that stamtes not be given an absurd constnzction can even ovenide plain menning,
. 
,)'.)
-)? when necessary. As the Eleventh Circuit hms recognized; ltn ere is, of course, a well-esublished
f

)..(i absurdity exception to the plm'n menning doctrine.'' M iccosukee Tribe v. South Everglades
 . . y., jj.

) Restoration Alliance, 304 F. 3d 1076, 1086 (1 11 Cir. 2002). In this case, I think that the absurdity
'
:.)
) canon bars the intepretation that the Government mges- nnmely, that ttinstituted'' in j 3282

1? ' I the filing of an information that cnnnot initiate a prosecution. The
, plnln y encompmsses

. E@'

.
i Government should not be able to grant itself a six-month extension of the suttzte of limiutions
(.
C C henever it wants, in every cmse, simply by filing a patently defective arld meaningless charging
() W
.

(.t, .jly
.2

t
)( 19

(
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 (

docnment, and then immediately dismissing it to invoke the savings provisions of j 3288. As

' Defendant aptly notes: ttW hile the backdrop of the Govemment's action was the pandemic this
 E r..
/ time, once enshrined into law by a decision for the Government in this c%e, the Govemment would

 have a blnnk check for at least a six-month extension of the statute in every cmse in its lmfettered
('

 ,, os jy at 7).discretion. (

è C
. Equitable Tollinz

-

y '
 k W hen this matter wms before me previously, the Government chose to rely solely on its
.

 J' '' interpretation of j 3288's savings clause, and it expressly declined to argue for a pandemic-limited
?
71 tion to the statute of limitations, or to otherwise invoke pdnciples of equitable tolling.
. CXCeP
t Perhaps this is because the use of the docdne of equitable tolling within the context of a criminal
tf
...tt
)t statm e of limiutions is questionable, as 1 will explain below. W hatever the remson, the Government
#
@ now states that ç%o the extent that the United States previously waived any argllment as to equitable
.
')
.t 'L.
$1 tolling, the United States withdraws that waiver.'' (DE 42 at 22).
.L;
ttt;'
E :(( yj yjt; I nm not convinced that the Govemment can effectively ttwithclraw its waiver at this stage
è 'r
.
,'(' 
. y) of the proceedings. In seeking to do so, the Government interjects a wholly new ground for its
. '..1yky
 l , , ''
.
) proposed outcome, and it raises this g'rotmd for the flrst time in a post-remand response brief in
. !)
: C

)l ,)'r opposition to Defendant s M otion to Dismiss. The Government could have made these argllments
 . )
 L)'),' earlier, and it explicitly declined to do so. 1 therefore have concems about permitting it to do an
E 
h.())
) about-face at tllis point of the proceeding. See Wilchombe v. Teevee Toons, Inc., 555 F.3d 949,
L';'

1 958 (11+ Cir. 2009) (intemal quotation and citation omitted) (refuKing to give a party a ttsecond
r
7 '' aher failing to raise an argument before the disictjudge); see also Unitedstatest bite at the apple

' #))'
. rjiE '' v

. 
Sharp, 21 F.4th 1282, 1287 (1 11 Cir. 2021), cert denied, 143 S. Ct. 195 (2022) (allowing the

' .ty
' .(.? govemment to raise an argllment for the frst time on appeal due to a change in 1aw but explicitly
' 

(
. ...,

 . .;!
'() 20
.)
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noting that the holding was limited to cases Sçwhere an intervening change in the law occm s within

the period of time allotted for filing a notice of appeal.''). Moreover, it certainly prejudices the

 oefendant to have to rebut uwse new arguments tiuve years into tlw proceedings, after multiple

rounds of substlmtive briefing, both in this Court and on appeal.

Further, the Government fails to cite an ' g particulady helpful in support of its position

! that it can revoke an explicit waiver of an argllment after appeal. The single case it claims provides

the authority for withdrawal is inapposite. In Stevens v. Marka, 383 U.S. 234, 244 (1966), the
',

 d the waiver thatSupreme Court held a wiGess testifying before the pand jury effectively revoke
:

, 

he had signed of his Fifth Amendment rights. In that case, the prosecutors threatened the wiGess

 to sign the waiver on threat of losing his job but did not grant the wimess 1:a valid immlmity 9om
)i

è b t rosecution.'' Id. at 241. The Court held that a wiGess has ûta constitutional right to su sequen p)
.

:q?7t stnnd on the pdvilege against self-incrimination tmtil it has been fairly demonskated to him that

): . ); -' -- gjr.jj -, , ,) an lmmlmlty, ms broad in scope as the privilege it replaces, is available and applicable for 1m.

. 16
!)- ,):$' 1é at 246. Because the wiGess s waiver wms invalid originally, his revocation of the waiver was
.
..

jj; 
.E 'jj; -,6
. 

valid. 1d. at 243. Arglung that tllis case stands for the proposition the government can revoke a
t
')
'k waiver of an arplment after three years of litigation and an appeal is tenuous at best. I apee with

t,)
(?' fxa dnmental fnirness t:ltlhe Government should not have thethe Defendant that in the interest of n ,
)
)'. ,.(.' ability to cherrppick altem ative tolling theodes at various points in the litigation when it suits
)
j!
j ,, ss 4g at j j;., them. (
!.
li
t Regardless, in the lterest of completeness, I will address the me' rits of whether equitable

( ' ot tolling should apply in this cnminal proceeding.
r 
' 
)

) As the Government acknowledges, equitable tolling is more commonly applied in civil
((
...yt cmses. (DE 42 at 23). There is little authority for the idea that it can extend to the criminal context.
.) ').
'' 

y
. 78

! 2 1
. 
.(

t'
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!

In fact, the Third Circuit appears to be the only circuit that has broached the idea that equitable

tolling can apply to criminal suttltes of limiGtion. See Unitedstates v. Midgley, 142 F.3d 174, 179

(3d Cir. 1998) (internal citations omitted) (holding that eqlzitable tolling might apply in a criminal

context in tlu'ee scenados: the defendant hœs actively misled the plaintiff, the plnintiff Etin some

exlaordinary way'' was Gtprevented from Mserting his dghts,'' or the plm'ntiffbrought the criminal

E complaint in a timely fashion but in the incorrect fonzm); see also Unitedstates v f evine, 658 F.2d

. 
113, 120 (3d Cir. 1981) Csututes of limiutions further reflect an underlying legislative balance

insofar as different crimes carry different time pedods, and the sututes are subject to tolling,
(ti--
@ stlspension and waivennl. But even the Third Circuit when confronted with equiuble tolling of a
.

 .) cnminal stamte of limittions seems apprehensive to apply it. See Unitedstates v. Atlkeh, 402 F.3d

7 .- i d equitable tolling to rescue a oovernment 354
, 367 (3d Cir. 2005) ( Tllis court hms never appl e

!(';

 ' ' ions has lapsed, and we see no convincing rationale tot, indica ent filed after the statute of llmltat
i E g( .
t
èt' do so here.'').
;î
( . '(? -, 

-- -, 
ikyjjjjj,t Indeed, the Government cites nothlng binding on this Court for the idea that a crlmln

) ''').'
r))(.(1 stamte of limitations can be equitable tolled; it relies lstead on the general premise that certain
.jn.) 
y)7..
( ' .7 th r types of time limits in criminal cases can be subject to equitable tolling, such as the time for
.y o e
.(
)7 filing a notice of appeal or the time for fling a habeas petition. (DE 42 at 23, citing Fallen v.
t q
. Ljqî
't United States, 378 U.S. 139, 144 (1964), Grant v. Swarthout, 862 F.3d 914, 923 (9t,h Cir. 2017:.
)
:y) But these post-conviction deadlines m'e different- and arguably less significant-procedural
'

y)
1 events in the life of a criminal c%e. Thus, I nm reluctant to equate the tolling of such deadlines to
èt
y.
'è the tolling of the sutme of limitations to bdng charges.lg

'

t
( . J''t
.Lt' 19 I have equiubly tolled a criminal stamte of limitations in the past due to COVID-19. See United
' 
. q) States v. Xavier, Case No. 20-80054 (2020). The facts alleged in that case were diflkrent; some of
; .
tt. 

the cotmts clearly fell withln the stamte of limitations. M oreover, having now smdied the issue

(: 22
);
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1
. i

But even if equitable tolling does apply in criminal cases, I nm not persuaded by the

Government's arglzments that the limitations period should be tolled in Defendant's case for

several reasons. In part, I fmd it diflicult to square w1111 the fact that Congress expressly decided

not to adopt legislation that would have tolled statutes of limitations during the pendency of the

y 
COVID-19 shutdown. Eady in the pandemic, the DOJ lobbied for legislation that would have

suspended or tolled criminal sututes of limitation, but a bipartisan Congress soundly rejected such
F

 a request. lndeed, as Defendant notes, DOJ's proposed legislation wms widely condemned across

 the political spectrum. (DE 47 at 6, quoting individllnl Congress members' responses to the DOJ

 initiative).
'

j' Moreover, the considerations goveming application of the doctrine of equitable tolling do
;
,( not weigh in the Govemment's favor. I glean 9om relevant caselaw that the docd ne contemplates

: j'7
)', the following: First, that a party must show that it was prevented 9om bringing the action because
.l)g
 . '().. :!j, jjjj.,r of inequitable circllmstnnces and that those circumstnnces were outside that pmty s conko .
 ). . ); (:-.
71 Second

, 
that the party seeking to invoke the dodline be without any fault or want of diligence.

't-
t-) Third, tolling must comport with sotmd legal pdnciples and must be in the interest of justice. And
.

. 

. gj
,jyyy.
.y . .) a1l of these factors must be applied benrlng irl mlnd that the equitable tolling doci ne should be

$ invoked only sparingly and under very nan'ow circumslnnces.
..t.t;' 
( t. '')
('t Here, the Govemment's inability to indict the Defendant on time wms partly due to its own
' 

; J.
. 
.)
. yt: delay. Dr. Gatz wms tmder investigation between 2012 through 2015. A11 of the facts alleged in the
 .

.

. t
..j.f Information were known to the Government before g'rand judes were suspended, and no new
):
.)-
(
tïq

. t)7'
:)Cj more closely, I question whether that was the right result. Regardless, in Xavier, the Defendant
i pleaded to the Count that fell within the statute while those arguably outside the statute were
f. dismissed.
::1;

. 

)kj
):( gg
. ; :

'

)
.)

. .(
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evidence came to light immediately before or during the shutdown. At oral argument prior to my

frst order of dismissal, cotmsel for the Uxlited States advised that the Govemment conducted one

' inteM ew related to this case during the p'and jury suspension. (DE 22 at 23). In this sense, the

 inability to comply w1t11 the limitations period was not due to circllmKtnnces wholly out of the

Govemment's conkol. I recognize, as the Government points out, that the Eleventh Circuit has

) held that tlltlhe government has no constitutional duty to indict ms soon as the prosecutor has
.

'

)1 probable cause to believe that the defendant is guilty.'' United States v. Dyal, 868 F.2d 424, 429
: :
: .t (111 Cir. 1989). But if the Govemment seeks to invoke this exceedingly rare tolling docmne, the
ë-.
)t mnnner and timing of its hwestigation sholzld be subject to fair scnltiny. When exnmining the
(
ï specifk cirmzms4nnces at play here, it is apparent to me that the pandemic is no excuse for the

E' j
) delayed indice ent of the Defendant.
i.')
.('t Moreover, the Govemment wms not out of options. It has not suffkiently explnined why it
.).. . ;:h could not have sought an indic% ent in another district, where active grand juries were sitting

è' despite the pandemic shutdown. On August 31, 2020, there were at lemst nine available disz cts in

)il ' 'lm' to Dr. Gatz's case, a11 of
, 

which the Govemment had previously indicted m SYS cmses slml
. (1 which had grandjuries that were convening. (See DE 37 at note 1). This would seem to render the
' 'y
.b

t? indictment of the Defendant in a different district a viable option.

k ).è Finally, the superseding Indica ent alleges acts by the Defendant occtming between
x),

August 2012 and August 2015, al1 over eight years ago. In my view, any prejudice suffered by the

' 

aGovemment caused by the pandemic is ou- eighed by that of Dr. Gatz in defending agnlnst these
)
7 l Superseding Indice ent in this case would serve') delayed charges. n us, dismissing the untime y
!

J) to honor the protections afforded by 1aw to the Defendnnt
k'

..tq).;'
rk

t
( .è

J
, 

24
ï

)
f'y
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CONCIXUSION

 
( ).t'
' 

The Govemment's attempted workaround brings to mind a tansgression 9om the world

( .è' f rt Dudng an intentional grounding on the football seld the quarterback drops back to p%s,
0 SPO . N

E q
)
ty but just before being tackled for a loss, throws a forward pass with no chance of completion and

! t
,1) no receiver in the vicinity. lntentional grotmding draws a flag, loss of a down, and a penalty of ten

'

(t yards f'rom the previous spot. In the end zone, it results in a safety.20

1y Here the Government filed a charging document that cotlld not lead to a successful

Jl
..!'
) prosecution. Facing an expiring statute of limitations, the Govemment tiled an information for a

t)(' felony crime knowing that the Defendant was tmwilling to waive lzis Fifth Amendment right to

i))
(:
) Zdictment by a grand jury. The Government admits that the lnformation cnnnot begin or initiate

1

)) a prosecution and admits that its only purpose is to toll the statute of limitations. 'I'he Government

)$) .Cf also argues that through tbis ploy, it can in every cmse unllaterally convert and extend the applicable

.;) stamte of limitations by six months.zl Fo< a11 the reasons explained above, 1 do not believe that can

i'
: y
') possibly be right.

.(t
.: 

Altllough I acknowledge that tbis gambit has gained some traction, including 9om

t

lf' excellentjudges in this disGct, I believe it ultimately fails because of the language of the sutute,
1.
.)
. :;

20 ult is a foul for intentional r ounding if a pmsser, facing an imminent loss of yardage because of

# 

pressure gom the defense, tbrows a forward pass without a realistic chrmce of completion. A

' 

realistic chance of completion is defmed ms a pmss that is thrown in the direction of and lands in

t the vicinity of an originally eligible receiver.'' See O.#lcfl/ Playing Rules ofthe National Football

L elglze, Rule 8 Section 2 (2023).
7 21 At oral argument on November 29, 2023, I œsked the prosecutor if this option is GEavailable to

.'

; you in every case,'' to which she replied, 1t1 do believe so, lotlr Honor, becatlse Conmess said 3288
) whenever an indictment or infbrmation charging a felony ls dismissed for any reason.'' I followed

f/ 
.r up and asked çtyou don't th111 that means an effective lnformation or a valid or operative

information . . . . Itjust means something that's called an informationr 'Fhe prosecutor responded,

. LE

) 
25

Case 9:20-cr-80063-DMM   Document 53   Entered on FLSD Docket 12/01/2023   Page 25 of 26



j. ' . 

)g'
 (
:.
. (.
( its legislative history, a decision of the Supreme Court analyzing the same language in a similar

.
'

' statute, and the g= antee of the Fifth Amendment.

):
t' 

NAccordingly, it is hereby ORDERED ytND ADJUDGED that the Defendant s M otion to

)

; Dismiss Indic% ent (DE 37) is GRANTED.
. (
y'2 SIGNED in Chambers at W est Palm Beach, Floridw this a of December, 2023.

L'

1)-. 
-,-

.) .
. , y. '

y 
D ALD . V DDLEBROOKS

IL UNITED STATES DISTRICT JUDGE

t))
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