
UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF FLORIDA

M iam i Division

Case Num ber: 19-22621-ClV-M ORENO

M ARIO ECHEVARRIA, individually and on
behalf of all others similarly situated,

Plaintiff,

VS.

EXPEDIA, lN C., HOTELS.COM  L.P.,
HOTELS.COM  GP, LLC, and ORBITZ, LLC,

Defendants.

ORDER DENYING M OTION FOR PARTIAL CLASS CERTIFICATION

Plaintiff, M ario Echevarria, requests to represent a class with claim s under the Cuban

Libel-ty and Democratic Solidarity Act, 22 U.S.C. j 6021, et seq. (the ç(Act''). The putative class

mem bers seek l'emuneration against the Defendants, Expedia Group LLC, Hotels.com GP, LLC,

and Orbitz LLC, for trafficking in Plaintiff'spropel'ty, which was confiscated by the Cuban

govelmment. Here, thç putative class m embers claim ownership interests in properties where

twenty lberostar hotels culmently sit. Echevarria requests the Court certify an issues class under

Federal Rule of Civil Procedure 23(c)(4) centered on five core liability issues, such as whether

the Expedia Defendants trafficked in the properties, whether the trafficking was knowing and

intentional, whether the Expedia Defendants benefitled from the trafficking, whether the Expedia

Defendants obtained authorization from  the class mem bers to sell the hotel bookings, and

whether the Expedia Defendants colnpensated class m embers for the bqokings. Echevarria

proposes a two-step procedure. First, the Court woul/adiudicate the core liability issues, and

then in phase two address each class m ember's individual ownership and damages issues.
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Because the Court finds the Rule 23 requirelnents are not met and the proposal unm anageable in

a case where individual ownership issues predomindate, the Court denies the motion for class

certification. After having the benefh of oral argylm ent, it is

ADJUDGED that the motion for the partial class certification (D.E. 166) is DENIED.

1. Background

On M arch 12, 1996, Congress passed the Cuban Libel-ty and Dem ocratic Solidarity Act,

private cause of action against traffickers of property contiscated by the Castro regim e. Title 111

ensures that Ctvictims of gthe Cuban government'sj confiscations . (arel endowed with a

judicial remedy in the courts of the United States,'' to deny (dtraffickers gof confiscated propel-tyq

any profits from economically exploiting Castro's wrongf'ul seizures.'' 22 U.S.C. j 608 1(1 1).

Title 111 provides that Ctany person that . . . traffics in property which was confiscated by the

Cuban Government on or afler January l , 1959, jhall be liable to any United States national who

owns the claim to such propertyg.q'' 22 U.S.C. j 6082(a)(1)(A). Plaintiff brings a putative class

action under Title I11 to recover dam ages against the Defendants, Expedia Group LLC,

Hotels.com GP, LLC, and Orbitz, LLC, whom he claim s trafficked in lberostar Hotels built on

confiscated real property. There are at least twenty lberostar Hotels on the island.

Because it would be impossible to certify a f'ull class action as each class mem be has an

individual ownership claim and damages, Plaintiff M ario Echeval-ria only moves foçpartial class

certification of core liability issues under Federal Rule of Civil Procedure 23(c)(4). He assel'ts

that these core liability issues are fundam ental to each class m ember's claim and that the

evidence of these liability issues is the sam e as to a11 the properties. The m otion does not seek to

certify the issue of ownership of confiscated properties by the class m em bers. That issue is left

for individual class mem bers to prove in individual dam ages actions. As Echevarria puts it, a1l
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putative class members who might want to purstle their individual damages, would benefit from

a victory bn the class-wide adjudication of core liability issues, and then have the oppodunity to

prove claim ownership and damages in an individual action. He proposes a two-step procedure.

First, the Coul-t would adjudicate the core liability issues, and then address each class member's

individual ownership and damages issues.

Plaintiffs' position is that class-wide adjudication of overarching, core liability issues,

including trafficking, w ould m aterially advance the disposition of the litigation. Absent partial

class certification, Echevarria argues the core liability issues would have to be litigated over and

over again in separate lawsuits, which would deter Title I1I claim ants from seeking compensation

from Expedia's trafficking. Celifying a pal-tial issue class would in Plaintiff's view conserve

party and judicial resources and promote uniformity of decisions. The core liability issues that

Plaintiff seeks to certify as an issues class are:

(1) whether a1l privately owned real propel'ty in Cuba on which were built hotels operated
by lberostar (the St-l-rafficked Hotels'), was contsscated before March 12, 1996;

(2) whether Defendants bènetitted from the commercial use of the Traftkked Hotels;

(3) whether Defendants' trafficking was lmowing and intentional;

(4) whether Defendants obtained authorization from Plaintiff and Class Members to sell
l'eservations at the Trafficked Hotels; and

(5) whether Defendants compensated Plaintiff and the Class Members for Defendants'
sale of reservations at the Trafficked Hotels.

Echevan'ia proposes the following class defnition:

A11 U.S. nationals (as defined at 22 LJ.S.C. j 6023(15)) who own a
claim to real property in Cuba that was confiscated by the Cuban
govelmment prior to M arch 12, 1996, where now stands a hotel that
was operated by Iberostar, for which l'eservations were offered and
sold thzough Expedia, at any tim e after January 30, 2018.
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This class definition excludes (a) Defendants, their officers,
directors, m anagement, employees, subsidiaries, affiliates, agents,

and attorneys; and (b) any judges orjustices involved in this action
and any members of their immediate famllies.

Echevania is the proposed representative plaintiff. He claim s h. e owns a 12.5% interest

in the Cayo Coco Property tluough intestate succession, as set forth in the genealogy and in the

expel't repol't of Avelino Gonzalez, Esq. Echevalnia was not eligible to tile claims with the

Foreign Claims Set4lement Colpmission under Title V of the lnternational Claims Settlement Act

of 1949 (22 U.S.C. j 1.643 et seq.j because hé was not a United States citizen when his propel-ty

was contiscated. However, Echevarria was a United States citizen on what can be regarded as

Title I11's CtRecord Date'' of M arch 12, 1996, when the Act was enacted, and on June 24, 2019,

when this action was com menced after 23 years of presidential suspension of the Title lI1 cause

of action.

The Expedia Defendants oppose the motion arguing that Plaintiff's class is not

ascel-tainable, fails to satisfy the num erosity l'equirement, neither the named Plaintiff nor

Plaintiff s counsel are qualified to represent the class, individualized issues predominate over the

class issues, and there is no evidence that the class action procedure is superior to other methods

of adjudication. Finally, the Expedià Defendants argue the Plaintiff s bifurcatèd approach

violates their Seventh Amendment right to ajury trial.

l1. Legal Standard and Analysis

Fedrral Rule of Civil Procedure 23(c)(4) provides in pertinent party that Ctgwlhen

appropriate, an action m ay be brought or m aintained as a class action with respect to particular

issuesg.l'' Rule 23 requires district courts conduct a (Crigorous analysis of the rule 23

prerequisites before certifying a class.'' Vega v. T-Mobile USA, Inc., 564 F.3d 1256, 1266 (1 1th

Cir. 2009) (citations omitted). Gtls'or a district court to certify a class adion, the named plaintiffs

4
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j . . . '
must h'éve standing, and thç putativé class must med each 'of the requiremynts .specified in

' 
. . .

. . ' .

Federal Xule of Civil Procedure' 23(a), .'as well as at .leass ons of the requirements sd forth in
. 

' 
. ' ' ' ' '

. 4, 1 j j5 '' . : - . . ' : . - -'Rule 23(b). d at 12 . , .

. ,: ''

Lalt yeari the District of Cotumbia Circuit recogpized that the parametets of certif#ing an
' . . .

tGissues class'' çGpresents an unsettled and fundam ental issue of law relating to clasà' a'ctions.''

.&? dical Trans >. ugm.
't In' c

., 77 y'.tth 746 (D.c. cir. 2023) (quoting' z?l re uedicalHarris v. e ,
. . . m l . . ' '

; ' q. .

Transp. Mgmt, Inc., Nç). 21-8006, 2022 WL, 829 169, at * 1 (D.Cr Cir. Maich 17, 2022)). ln the
' ', . . . . . k .

. 
u; . 

. 

.

context of Rule 23(c)/) issue certification, (tlypically the (Rule 23j (c)(4) trial will detennine
. . . .'

' 

lating to the conduct of the dei-endant - which is to say issués that are identicalcommori issttes re
. 

'

for al1 class m em bers. And it will' leave questions regarding individualized relief - including
. . ' .

eligibility fot relief and calculatioù bf dnmages = fpr fm ure proceedings.'' M yriam Gilles & Gary
: ' . ' . . ' . .

( ' ' . . ) ' . ' . . ' ', , ' .'Friedtnan, Ihe Issve ciass Revölution, 101 boston' univei:ity L. Rev. 133, 138 (202ï').

' : ,

l In its entirety, Federal Rule' of Civil Procedufe 23(a) and (b) jtate: . .
. - ' ' ' . ' ' 

.

(a) Prereqtlisites. One or lnore lnemberd. o'f a tlass may sue or be sued as representative parties oIt 'behalf of all .
members only if: ' '
( 1) the class is so nunlerous,that joinder of a1l lnelnbers is ilnpracticable; ' '
(2) there are questions of laW or facttomnjon to the classa'. . ' ' . - ' .
(3) the claihls or defénses of the representqtive parties are typical of the ùlaims or defenses of the clasji. aùd
(4) the repiese' ntative pal-ties will fairly and adequately protect the interests of the class. ' :
(b) Types of Class' Actionsi' A class action may be maintained if Rule 23(a) is satisfied and if:
( 1) proseèpting separate actions by or aga' inst' individual cliass lhembers would create a risk of: . 

. . . .

(A) inconsistent or val-ying gdjudications withirespect to individual class members that wbuld establish incompatible
standards of condtlct for tlle party opptjsiffg the çlass; or .'. ..

B) adjudicationk with respect to indiviàtlal class lnelnbers that, as a practic'al matter, would be dispèsitive of thè( . .

interests of the other lnelnbers not pal-ties to the 'indivitlual adjudications or would substantially ilnpair or ilnpede
. v . v - 'x

their ability to protect tlleir interests-, ' '' ' ' . - . . ' ' 
. 

'

(2) the party opposing the class has acted.or refused to act on grounds that apply geherally to the class, so that final . .. ' . i . .

injunctive relief 'pr cbl-resjond.ing declaralqory relief is appropriate tespeciing the class as a whole; or y , 
' 

. .
'

' ' (3) the court finds that the que' stions.of 1aw ori fact comlnon to class membe'rs predon' 'tinate over any qll estions ..
affbcting only indlvidual members, and. that a dlass action. is superior to other available methods for fairly and.
'efsciently adjudicating the controversy. The métlers pel-tinent to these findings incltlder . 

. 
' '

l ' ..
' ' 

.(A) the cldss members interests in individuàlly controlling the prosectltion ol defense of separate actions,
(B) the extent and namre ofrany litigation ùoncelming the controversy already begun by or against class lzfemberj;

' 

(C) the desirability or undeqirabilit.y of colwentrating the Iitigation of the claims in the particular forum; and
(D) the likely diffculties in 'managing a class action. ' . '

, :

'
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iThe patty seeking cel-tlfiqation bears the burden of proof
. Valley Drug Co. v. Geneva

Pharms. Inc. , 350 F.3d 1 18 1, 1 187 (1 1th Cir. 2003),. Brown v. Electrolux Home Prods., 8 17 F.3d

1225, 1233 (1 1th Cir. 2016). A district com-t that has doubts about whether (ithe requirements of

Rule 23 have been m et should refuse certification until they have been m et.'' Brown, 817 F.3d at

1233-34.

The Court will proceed to analyze the Plaintiff's standing, the ascertainability of the

class, and the Rule 23(a) and (b) requirements to determine whether Plaintiff meets the burden of

proof or whether doubts rem ain requiring this Court to deny the m otion for partial class

certification.

A. Standing

W hether the named plaintiff has standing tb sue is a threshold question in any class action

case; thus, Ctany analysis of class cel4ification must begin with the issue of standing.'' See Gr' n

v. Dugger, 823 F.2d 1476, 1482 (1 1th Cir. 1987); Prado-steiman v. Bush, 221 F.3d 1255, 1279-

80 (1 1th Cir. 2000). The parties do not dispute Mario Echeval-ria's standing to bring this case.

B. Ascertainability

Ascertainability is an implied prerequisite of Rule 23. Cherry v. Dometic Corp. , 986 F.3d

1296, 1302 (1 1th Cir. 2021). 'tclass representatives bear the burden of establishing that their

proposed class is ladequately defined and clearly ascertainable,' and they m ust satisfy this

requirem ent before the district court can consider whether the class satisties the ermm erated

prerequisites of Rule 23(a).'' 1d. (quoting f ittle v. T-Mobile USA, Inc., 591 F.3d 1392, 1395 (1 1th

Cir. 2012)). The Eleventh Circuit traditionally collapses class definition and ascertainability into

one inquily: C(a proposed class is ascertainable if it is adequately defined such that its

mem bership is capable of determ ination.'' 1d. at 1302, 1304. ç1A class is inadequately detined

when its definition relies on vague or subjective criteria.'' 16L at 130 1 . When a proposed class

6
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lacks an adequate detinition, the district court cannot ascertain class m em bership. Id at 1302.

This decision turns on the contouis of the proposed class definition, which reads:
J

A1l U.S. nationals (as defined at 22 U.S.C. j 6023(15)) who own a
claim to real property in Cuba that was confiscated by the Cuban
governm ent prior to M arch 12, 1996, where now stands a hotel that
was operated by lberostar, for which reservations were offered and
sold through Expedia, at any tim e after January 30, 2018.

This class definition excludes (a) Defendants, their officers,
directors, m anagem ent, employees, subsidiaries, afsliates, agents,
and attofneys; and (b) any judges or justices involved in this action
and any fnembers of their imm ediàte fam ilies.

The zxpedia Defendants make two arguments as to this definition and the ascertainability

requirement. First, they argue that identifying U.S. Nationals' who have owned the claim to

confiscated property sitAce before March 12, 1996, does not turn on objective, easily verifiable

criteria. In Expedia's view, this determ ination will require an exam ination of extensive

evidence. Second, the class detinition does llot state that the class m embers m ust have acquired

their interest in the property by the M arch 12, 1996 stattztory cutoff date. This Court previously

held at the m otion to dismiss stage that plaintiffs m ust show they were U.S. Nationals on M arch

12, 1996 and acquired their interest in the property before that date. Echevar' ria v. Expedia Grp.

Inc., No. 19-22620, Order Granting in Part and Denying in Part Motion to Dismiss (ECF 162)

(Sept. 12, 2023) (dismissing plaintiffs Consuelo Cuevas and Carmen Florido for failure to allege

that they acquired their interest in the property prior to March 12, 1996). Therefore, Expedia

claims the class detinition is ovèrbroad because it includes members who may not have been

U.S. Nationals who acquired a claim by M arch 12, 1996. As it relates to the date, the class

definition merely states that the property was confiscated prior to M arch 12, 1996. Therefore,

the Expedia Defendants assel't the class is not ascertainable. See M SP Recovery Claims, Series

Case 1:19-cv-22621-FAM   Document 234   Entered on FLSD Docket 07/16/2024   Page 7 of 22



ff C v. Auto-owners Ins. Co., 342 F.R.D. 347, 355 (S.D. Fla. 2022) (class definition that was

overbroad and included members who were not injured 1ed to a class that was not ascertainable).

The parties argue past each other on the first point regarding whether identifying class

members t'urns on objective verifiable criteria. Plaintiff asserts, in his motion, that because he

does not seek class certification on the ownership issue, Defendants' point that detmw ining

ownership would require review of extensive evidence is irrelevant. The question then is whether

how Plaintiff defines the class matters in this context where the focus is on certifying core

liability issues. Plaintiff argues that it does not m atter because the examination of a class

m ember's ownership would occur on an individtlal basis, which is what partial certification

would provide- the oppol-tunity for class m embers to individually put on their best evidence of

claim ownçrship and U.S. citizenship in individual damages actions after adjudication of the core

liability issues. Even if Plaintiff is correct on this point, the Court agrees w ith the Defendants on

the second point that the definition is overbroad given the 1aw of the case.

'f'o reiterate, this Coul't found that plaintiffs must have been U.S. nationals on M arch 12,

1996 to be entitled to pursue the cause of action under the Act. That issue is on appeal in

Regueiro v. Am. Airlines, Inc., No. 23-12568 (1 1th Cir. 2023). Also on appeal is the issue of

whether equitable tolling applies to the clqim s of two plaintiffs who were U .S. nationals on

M arch 12, 1996, but did not acquire their claims until after that date and during the 23-year

presidential suspension of the private right of action under Title Il1 of the Act. Del Valle v.

Expedia Grp. lnc., No. 23-12966 (1 1th Cir. 2023). Although the Coul't agrees with Plaintiff that

the Eleventh Circuit m ay reach a different conclusion, the current law of the case is that a class

member must have obtained the claim to the property prior to M azch 12, 1996, for the claim to
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be cognizable. Therefore, the Coul't agrees with Defendants that the class is not ascerta' inable as

cun'ently defined.

C. Federal Rule ofcivil Procedure 23(a) Requirements

The motion for partial class certification argues that the Rule 23(a) requirements are met.

The Rule 23(a) requirements are:

The Class is so numerous that joinder of a1l members is impracticable;
There are questions of law or fact common to the Class;
The representative Plaintiff s claims or defenses are typical of the claims or defenses
of the Class; and

4. The representative Plaintiff will fairly and adequately protect the interests of the
Class.

Fed. R. Civ. P. 23(a); see L illy v. Jamba Juice, 308 F.R.D. 231, 244 (N.D. Cal. 2014) (tdsince

Plaintiff has established that, with the exception of detennining damages, a11 of the required

elem ents of class certification have been fnet, the Court will exercise its discretion pursuant to

Rule 23(c)(4) of the Federal Rules of Civil Procedure to certify the proposed class solely for

purposes of .determining liability.''). The Court will now examine the Rule 23(a) requirements to

determ ine.if they are m et here.

Numerosity

To establish numerosity, Plaintiff must show that (tthe class is so numerous that joinder of

a1l members is impracticable.'' See Vega, 564 F.3d at 1266-67 (quoting Fed. R. Civ. P. 23(a)(1)).

While ('mere allegations of nunïerosity are insufficient,'' Rule 23(a)(1) imposes a (fgenerally low

hurdle,'' and ((a plaintiff need not show the precisè number of members in the class.'' Manno v.

Healthcare Revenue Recovery Grp., LL C, 289 F.R.D. 674, 684 (S.D. Fla. 2013) (quoting Vega,

564 F.3d at 1267j. GdNevertheless, a plaintiff still bears the burden of making some showing,

affording the district court the means to make a supported factual tinding, that the class' acmally

certifed meets the numerosity requiremènt.'' 1d. itAlthoujh mere numbers are not dispositive, the '
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general rule in the Eleventh Circuit is that çless than twenty-one is inadequate, more than forty

adequate, with numbers between val-ying according to other factors.''' Id (quoting Cox v. Am.

Cast Iron Pipe Co., 784 F.2d 1546, 1553 (11th Cir. 1986)). (The Coul't may also consider factors

such as çthe geographic diversity of the class m embers, the nature of the action, the size of each

plaintiff's claim, judicial economy and the inconvenience of trying individual lawsuits, and the

ability of the individual class members to institute individual lawsuits.''' fJ. (quoting Agan v.
. 
'

Katzman (f Korr, P.A., 222 F.R.D. 692, 696 (S.D. Fla. 2004)).

The Court must determine whether the Plaintiff meets his burden of proof to show that

there are 41 Class M embers or whether othér factors favor a finding of numerosity. Plaintiff

relies on the fact that there are 20 lberostar hotels operating in Cuba, many of which were built

on m ultiple parcels of contiscated prope/ies. Further, m ore than sixty years afler confiscation,

fractional interests in the original claim to these properties have likely been inherited by multiple

heirs. ln the class cel-tification motion, Plaintiff assel'ts that his niece and nephew also possess a

claim to the same pfoperty as him  on Cayo Coco.The motion also asserts that 27 fonner

plaintiffs from the Cantero family in Mata v. Expedia, Inc., No. 19-22529, ECF 5 (S.D. F1a.) and

ten of their relatives also possess claim s to confiscated properties, where now tllree other

lberostar hotels stand.z The Playa Alam eda, Selection Varadero, and Laguna Azul hotels are

located on property that purportedly belonged to the Canteio fam ily. M otion for Class

ifically, Piaintiff s counsel filed a declarationCertitication at Exh. 29 (ECF 166-29). More spec

stating thàt he filed the complaint in the Mata case, wiich identifies the class members who are

pal't of the Cafltero family, who have a claim for Defendants' trafficking of their confiscated

2 On September 18, 20 l9, this Court recused from M ata v. Expedia, lnc., due to friendship with a plaintiff in that
case, Raoul Garcia Cantero 111.
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propel-ty, whel'e three lberostar Hotels operate-3 In addition to 27 Cantero family heirs, Plaintiff'q

m otion states that the class notice will be m ailed to (û10 other persons'' and will be emailed to
, '

Aureliano Echevan-ia's surviving children, Plaintiff's niece and nephew, who possess claims to

the sam e property as the Plaintiff.

The question is whether this inform ation is sufficient to meet Plaintiffs btlrden to show

num erosity. Conclusory statemènts are insufficient to m eet the burden of proof on a m otion for

class certification. See Randolph v. JM Snkz/c/ccr Co., 303 F.R.D. 679, 684 (S.D. Fla. 2014)

(conclusol'y statements are insufficient to meet the burden of proof on a motion for class

certification) (citing Elliot v. Carnival Cruise L ines, No. 02-23253-C1V, 2003 WL 25677700, at

*3 (S.D. Fla. Oct. 17, 2003)).Neither the Amended Complaint from the Mata case describing

the Cantero fam ily's claim s nor the Plaintiff s counsel's declaration establijh that these

individuals are viable plaintiffs by having obtained the claim to the property prior to M arch 12,

1996. M oreover, the counsel's statem ent that the individuals are geographically dispersed is also

conclusory and insufficient to establish num erosity. Finally, the class notice identifying the

Plaintiff's niece and nephew and 10 others is not sufticient to meet the burden. lt is simply not

specific enough to aid a finding of num erosity.

Overall, the Plaintiff also relies on general data that 767,000 Cuban citizens became

naturaliked U.S. Nationals, whose propel'ty was confiscated by the Cuban government. Because

3 Plaintiff's counsel's declaration identities the following persons as part of the Cantero family'. M argarita
Perkins, Ana M . Perez Perkins, Elena Susy Perez Perkins, M aria Del Cannen Perkins, Ricardo Perkins, Paul
Perkins,.Bill Perkins, Luis A. Perez Perkins, Patricia A. Perez Perkins, Silvia M ilian, Santiago D. M ilian, Patricia A.
M ilian, Edward G. M ilian, Susan M . Blackm on, Cristina M . Ganz, Rosa M aria Felmandez M ilian, Ingrid Femandez
M ilian, Jaime Femandez M ilian, Alex Felmandez M ilian, Vivian Viun-un Farrell, Bertha Eugenia Bustam ante, Raoul
G. Cantero,Anuka G. Cantero, M ario G. Cantero, Eugenio Cantero, Adriana Cantero, Esther Perkins, and M alia
De Lourdes Cantero.

The original Amended Coluplaint in Mata included the Cantero heirs as namect plaintiffs, but the Second Amended
Complaint dropped them as named plaintiffs and was fsled as a putativr class action, but it does not seek
remuneration for Defendants' trafficking of propellies where Iberostar hotels operate.

Case 1:19-cv-22621-FAM   Document 234   Entered on FLSD Docket 07/16/2024   Page 11 of 22



. ' 
:

there are twenty lberostar resorts standing on confiscated propel'ty, Plaintiff asserts that data is

sufficient to find num erosity exists. W hile this data makes some showing of num erosity, it does

not sufficiently comwct the dots to show there are numepus U.S. nationals who . hàve valid

claims bqsed on the trafficking of lberostar Hotels. To rule otherwise would essentially mean

that there would be a Title I11 class for any claim because of the sheer num ber of Cuban nationals

who became naturalized U.S. Citizens. See Vega, 564 F.3d at 1267 (finding that although T-

M obile is a large company with many retail outlets, it might be tempting to assume that the

number of retail associates the company employed in Florida during the relevant period would be

sufficient to overcome the generally 1ow hurdle presented by Rule 23(a)(1)). The Coul't must

have a way of m aking à supported factual finding and the sheer number of Cuban nationals who

became naturalized citizens is insuftkient to convince the Court that numerosity is satisfied. ln

so holding, the Court recognizes that the Plaintiff rieed not show the precise number of class

m embers, but, here, the ones that Plaintiff identifies dö not sufsciently convince the Court that

they are a part of the clàss.

Commonality

Class certification is appropriate where Ctthere are questions of 1aw or fact comm on to the

class.'' Fed. R. Civ. P. 23(a)(2). ç(A question is common when Sdetermination of its truth or

falsity will resolve an issue thatis eentral to the validity of each one of the claim s in one

stroke.''' Brown, 8 17 F.3d at 1238 (quoting Wal-Mart Stères, Inc. v. Dukes, 564 U.S. 338, 359

(20 1 1)). tdgAlny competently créfted class complaint literally raises cômmon çquestions' . . . What

m atters to class certification . . . is not the raising of comm on Cquestions' - even in droves but,

rather the eapacity of a olasswide proceeding to generate comm on answers apt to drive resolution

of the litigation.'' 1d.(quoting Wal-Màrt, 131 S. Ut. at 2551). That being said, Rule 2j(a)(2)'s

com fnonality requirem eht is generally a Etlow hurdle.'' Williams v. M ohawk Indus., 568 F.3d
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1950, 1358 (11th Clr. 2009). lt is settled that (Cfot pttrposes of Rule 23(a)(2) igejven a single

l ' ill do.'' Wal-Mari, 564 U.S. at 359 (cttations omitted). The common issueEcommonq quest on w

(çmust be of such a nature that it is capable of classwide resolution which means that

' determinatlon of its truth or falsity will resolve an issue that is central to the validity'of each one

of the claims in one str'oke.'' 1d. at 350.

'f'o satisfy this requirement, Plaintiff identifies five ptu-portedly common questions, which

the Coul't will examine' to determ ine whether comm onality is m et. The parties dispute whether

these questions are indeed comm on. The inquiry is whether answ ering the question for

Echevarria's case answers them for the other putative class m em bers. ln examining each

question, the Court notes that there are twenty Iberostar hotels at issue.

(1) Whether allprivately owned realpèoperty in Cuba on which wcrc built hotels
operated by Iberostar (the rfFrtz//c/fptï Hotels '(), wc-ç conhscated before March l2, 19962

Title 1I1 prescribes liability for trafficking Gtproperty which was confiscated by the Cuban

Government on or after January 1, 1959.'' 22 U.S.C. j 6082(a)(1)(A). lt also provides that

dtactions may be brought. . . with respect to property confiscated before, on, or after March 12,

1996.7' 22 U.S.C. j 6082(4)(A).It also adds that Ctkiln the case of propçrty confscated before

M arch 12, 1996, a United States national may not bring an action under this section on a claim to

the confijcated property unless such national acquires om zership of the claim before M arch 12,

1996.'' 22 U.S.C. j 6082(4)(B).4 Both sides agree that the particular dates of the contiscations of

the twenty properties are in dispute, but Plaintiff aryues that the particular dates do not matter

because there is no dispute that the confiscation occurred after Janualy 1, 1959.

Defendants use the Echevarria claim as an example as to why this question is not

common. Their Cuban law expert, for example, opines that theCayo Coco propel'ty was not

4 The statute does not provide a remedy to a U.S. nationaf who acquires ownership of a claim after the property is
confiscated, if that property was confiscated on or after March l2, 1996. 22 U.S.C. j 6082(4)(C).
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contiscated at all. See JA. D iaz Report, Exh. J to Response to M otion to Class Certification. He

claims that Cayo Coco m ay have been public property even before 1959. He assel'ts that there is

significant authority to suppol't the proposition that even belbre Castro took power, the Cuban

government did not perm it private ownership of keys like Cayo Coco. Id at 19. Similarly the

expel't adds that pre-revolutional'y Cuba also owned a11 propel'ty in the maritime tel-restrial zone.

ld at 17-19. Contrary to this, Plaintiff produced a document that suggests the Cuban govermnent

acquired possession of Cayo Coco in 1993. ln examining this example, let alone, the other

twenty hotels, the Court finds that the Plaintiffs would need to provide individualized proof as to

whether each of the twenty propeMies for which putative class m em bers have claim s was

confiscated by the Cuban governm ent. These individualized issues underm ine com monality. See

Alnalrelis v. Notter Sch. of Culinary Arts, L L C, No. 6: 13-CV-54-ORL-31KRS, 2013 W L

*5 M D Fla. Oct. 18 2013) (Gtthe need for such individualized pfoof also5798573, at ( . . ,

undermines a finding of commonality.'').

(2) Whether Defendants benehttedj-om the commercial use ofthe Tray cked Hotels?

The parties again dispute Whether this is a com mon question. Defendants first assert that

they did not offer reservations at ekèry Iberostar hotel in Cuba. For those Iberostar Hotels where

the Expedia Defendants offered resérvations, the timing and extent of the offerings were hotel-

specific. Defendants also assel't that the scope of the benefit was also different. Plaintiff asserts

that the scope or extent of how much the Defendants behefitted is immaterial. l-le argues that

Defendants' liability could arise frotn selling a single reservation at each Trafficked Iberostar

Hotel. Here, however, Defendants assert that they did not offer reservations at every Iberostar

hotel. Even if the scope of the benefit at each hotel is im m aterial, as Plaintiff contends, there

would be individualized proof as to each of the twenty hotels to determ ine whether the Expedia
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Defendants offered reservations at all of them and benefitted from their commercial use. Again,

this question would require individual proof as to each hotel to show the Expedia Defendants

benefitted from each and in the event, there are som e hotels where no reservations were offered,
1 .

the question would not be a comm on question. Put sim ply, afler gathering proof as to each of the

twenty hotels, it is a possible result that the Expedia Defendants benefitted from som e but not a1l

of these properties. This does not seem the type of colnm on answer that is apt to drive resolution

of the claim .

(3) Whether Defendants ' tray cking M/JJ knowing and intentional?

The scienter elem ent of the cause of action provides that a lsperson itraffics' in

confscated property if that person knowingly and intentionally . . engages in a comm ercial

activity using or otherwise benetm ing from  confiscated property . . . without the authorization of

any United States national who owns a claim to the property.'' 22 U.S.C. j 6023(13)(A)(ii). The

parties dispute what this provision m eans. Defendants contend it requires them to have

ltnowledge that a U .S. national owned a claim to the property. Plaintiffs' position is that it only

requires that they have lcnowledgè that they are benetitting from confiscated property without

any authodzation from a U.S. national having a claim to the property. Here, because Defendants

had no authorization from a U .S. national, the intentional trafficking of confiscated property is a

violation of the act in Plaintiff s view. The parties also disagree as to what scienter requires -

Plaintiff poses a general position that because the President signed Helm s Bul-ton into 1aw that

puts Defendants on notice that they would be subject to liability. Echevarria's argument is based

on comm on knowledge of thè Castro regime's widespread confiscation of privately-owned real

property. Plaintiff asks the Coul't take judicial notice of this fact to meet the scienter requirement

and relies on the deposition testim ony of the Defendants' corporate representative, who agreed

15
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that knowledge of Helms Burton Title II1 was widespread and that the Defendants never obtained

an authorization from any U .S. national claim ant.

ln this case, Plaintiff alleges that he provided pre-suit notice to the Defendants, who

continued to traffic the Cayo Coco propel'ty after receiving notice. That is one way to prove

scienter, though for this analysis, the Plaintiff argues it is not necessary to provide pre-suit

notice. Although the statute does not require pre-suit notice, Plaintiff s (tcom m on knowledge''

argument does not seem like enough to prove scienter. At the time the statute was passed, it was

com mon knowledge that the Castro regime had confiscated m any properties. Still, the statute

incltlded specific language that the defendant m ust ltnowingly and intentionally benefit from the

confiscated property. lf ttcomm on knowledge'' were enough to prove this, then there would be

no need to include the knowing and intentional language in the statute. So, Plaintiff would have

to show som ething more than com mon knowledge to meet the statute's requirem ents and this

could also lead to individualized proof to determine what Defendants ltnew about the status of

each Iberostar hotel and whether it was confiscated or not. For som e, it may be easily satistied

.g . 'with the pre-suit notice letter, but for othels there may be something less than the letter, but m ore

than comm on knowledge. The Coul't recognizes that knowledge m ay be easily satisfied for each

Defendant with each propel-ty and fequiring individual proof m ay not even be a time-consum ing

task, but it is not a comm on issue. In so holding, the Court notes that it agrees that the reading of

the statute only requires that Defendants knowingly ànd intentionally trafficked in the

contiscated property and not that they knew that a U .S. national had a claim .

(4) Whether Defendants ôbtained authorizationj-onl Plaihtz and Class Members to sell
reservations at the Trafhcked Hotels?

The Expedia Defendants' colmorate representative testified that the Defendants had not

obtained any authorizations. A failure to obtain any authorization could aid in the determ ination
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of scienter, but overall, it does not seem to be a central issue apt to drive resolution of the

litigation. Even if this question cotld be answered the same for al1 the Jberostar properties, it is

only one com ponent of what Plaintiff m ust show for scienter. lt does not seem enough to tip the

balance in favor of commonality. Brown, 8 17 F.3d at 1238 (quoting Wal-Mart Stores, Inc. v.

Dukes, 564 U.S. 338, 359 (201 1)) (s'tating that the common issue must be one that drives

resolution of the litigatibn in one stroke).

(5) Whether Defendants compensated Plaintffand the Class Membersfor Defendants '
sale ofl-eservations at the Tray cked Hotels?

This issue also does not appear central to resoltltion of the litigation on a classwide basis.

Had Defendants provided compensation for sale of reservations of the Trafficked Hotels, there

would be no impetus for this lawsuit. Even if the answer to this is no, presum ably they did not

pay, that would not drive resolution of the issues in this case.

Typicality

(t-l-he test of typicali'ty (is whether other members have the same or similar injury,

whether the action is based on conduct which is not unique to the named plaintiffs, and whether

other class members have been injured by the same cotlrse of conduct.''' Jamba Juice, 308

F.R.D. at 24O (quoting Hanon v. Datapl-oducts Colp., 976 F.3d 497, 508 (9th Cir. 1992)). Again,

here, the Plaintiff seeks an issues class focused on the five core liability issues. Those liability

issues stem from Defendants' conduct vis-à-vis twenty different propel-ties. At oral argument,

Plaintiff s counsel emphasized that the Defendants' conduct was the same as to the twenty

properties. He argued that how the properties were trafficked is exactly the same. 'Because there

are twenty different properties, however, the Court finds it hard to fathom that the Defendants'

acted in the sam e m amAer with respect to each property, indeed, they indicate that at som e of the

properties they did not even sell reservations. Accordingly, the Court does not find the requisite
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typicality required by the t'ule.In any event, even if the Court w ere to find that Echçvarria's

claim s are typical of what other class mem bers' suffered, it is not enough to wal-rant a partial

class certification.

Adequacy

Cl-l-he adequacy inquiry under Rule 23(a)(4) serves to uncover contlicts of interest

between named parties and the class they seek to represent.'' Amchem Prods., Inc. v. Windsor,

U.S. *591, 625 (1997).The adequacy-of-repl'esentation requirement (Cencompasses two

separate inquiries: whether any substantial conflicts of interest exist between the

l'epresentatives and the class; arld (2) whether the repl-esentatives will adequately prosecute the

action.'' Valley Drug, 350 F.3d at 1 189.

Defendants argue there are substantial conflicts of interest between the named

representative, Plaintiff's counsel, arld the putative class m embers. Defendants cite an affidavit

from class mem ber Evelio Angulo, who was represented in a similar action by Plaintiff's cotmsel

four years ago to sujport a conflict.Angulo was a named plaintiff in a different case, who was

dropped from that case, and later obtained other counsel. Plaintiff's counsel, Andres Rivero,

filed a declaration stating that Angulo waived a11 existing and potential conflicts. M oreover, if

Angulo is rzpresented by other counsel and seeks a fractional interest in the sam e property as

Echevalnia, Echevarria arguej that also is not a conflict because they both seek to recover

damages from the Defendants' traftitking of property.Their interests al'e not opposed.

The Coul't agrees with the Plaintiff that this does not appear to be a fundamental conflict.

A minor contlict çtalone will not defeat a party's claim to class certification: the conflict must be

a Sfundnmental' one going to the specific issues in cbnttovefsy.'' Valley Drug, 350 F.3d at 1 189.

$CA f'undam ental contlict exists where some pal'ty m embers claim to have been harmed by the

18
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same conduct that benefitted other members of the class.'' 1d. That is not the case here. The Court

finds there is no conflict to warrant a finding of inadequacy.

Defendants next contend M ario Echevarria calm ot adequately prosecute the action. He

failed to provide an affidavit in support of his position. Echevarria, who is 89 years old, contends

he has pal-ticipated in the litigation for five years, which shoWs his connm itm ent that he will

adequately prosecute the case. The Court finds that zchevarria is adequate to serve as a named

plaintiff, but his adequacy is insufficient to wal-rant a partial class certification where the other

factors are not m et.

D. Rule 2309(3) Requirements

Predominance

Under Rule 23(c)(4), a district court may cel-tify à, class action (twith respect to pallicular

issues.'' Fed. R. Civ. P. 23(c)(4). The Eleventh Circuit has yet to provide clear guidance as to

whether plaintiffs m ust m eet the requirelnent before the Coul't can certify an issues class. Ray v.

Judicial Correction Servs., lnc. , 333 F.R.D. 552, 580 (N.D. Ala. 20 19). ln the absence of that

guidance, district courts in the Eleventh Circuit have concluded that 'tthe proper interplay

between Rules 23(b)(3)and 23(c)(4) is that a class action as a whole must satisfy the Rule

23(b)(3) predominance requirem' ent. 1f, and only if, it does so, then Rule 23(c)(4) may apply as

sim ply a housekeeping rule that allows courts to sever the com m on issues for a class trial.''

Fisher v. Ciba Spec. Chemicals Colp., 238 F.R.D. 273, 316 (S.D. Ala. 2006).

Rule 23(b)(3) allows certification when the coul't finds that (1) CGquestions of 1aw or fact

comm on to the m em bers of the class predom inate over any questions affecting only individual

membersr'' and (2) (ça class action is superior to other available methods for fairly and efficiently

adjudicating the controversy.'' Fed'. R. Civ. P. 23(b)(3).

19
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Courts çdhave emphatically rejected attempts to use the (c)(4) process for certifying

individual .issues as a means for achieving an end run around the (b)(3) predpminance

requirement.'' In re Takata Airbag Prod. L iqb. L itig., Nok 15-m d-2599, 2023 W L 6274837, gt

* 13 (S.D. Fla. Aug. 24, 2023) (quoting City of St. Petersburg v. Total Containment Ihc., 265

F.R.D. 630 (S.D. Fla. 2010)).. Tp witerAte Gsgtqhe cause of action as a whole must satisfy Rule

23(b)(3)'s predominance requirements, before Rule 23(c)(4) becomes available to sever common

issues for class trial.'' Id

At the outset, the Coul't finds that individual issues of ownership predom inate over the

com mon liability issues. For example, when this Court granted in part the initial m otion to

dism iss, it dismissed two nam ed plaintiffs finding that they did not inherit their interests in the

propel-ty until after the statutory cut-off dàte. The Coul't would need to determ ine whether each

class m em ber inherited the propel'ty and when they inherited the property to determ ine whether

each is entitled to proceed. Certainly, this individual inquiry will predominate even in an issues

class.

M oreover, one of the core liability issuds that Plaintiff identifies is whether Defendants'

trafficking was knowing and intentional. That is a property specific determination. Court

rulings, including from this Court, confirm that trafticking in confiscated propel-ty is an

individualized inquily. In Del Valle, 2023 W L 5141699, at *4, the district court held that general

knowledge of contiscated property in Cuba was not sufficient to state a claim under the Act. In

this case, the issue of scienter would have to be adjudicated as to the 20 separate Iberostar

properties. That individualized inqtliry would also predominate over the com mon issue.

Finally, Plaintiff concedes that damages would be individualized. A Rule 23(c)(4) issues

class is appropriate only if resolution of particular comm on issues tûwould m aterially advance the
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disposition of the litigation as a whole.'' Rink v. Cheminovà, Inc., 203 F.R.D. 648, 669 (M .D. Fla.

200 1). But certification is improper if iûnoncommon issues are inextricably entangled with the

comm on issues, or . . .the uncommon issues are too unwieldy or predominant to be handled

adequately on a class action basis.'' 1d. (quoting Emig k. Am. Tobacco Co., 184 F.R.D. 379, 395

(D. Kan. 1998)). Here, even if there are limited common questions on liability, there are

individual issues that relate to standing of the ptltative class mem bers, scienter, defenses, and

dam ages that are predom inant.

Stveriority

ctl7or particular issues to be certitied using Rule 23(c)(4), the requirements of Rule 23(a)

and (b) must be satisfied only with respect to those issues.'' In re Motor Fuel Temperature Sales

Practices L itig., 292 F.R.D. 652, 674 (D. Kan. 20 13). After proving the Rule 23(a) l-equirements

and that comm on issues predominate, Plaintiff must also show that a class action is tçsuperior to

other available meihods for fairly and efficiently adjudicating the controversy.'' Fed. R. Civ. P.

23(b)(3). To determine the superiority l'equirement, a district court must consider: (1) the

interests of the class members in controlling the prosecution of separate actions', (2) the extent

and nature of the litigation already colpmenced by class members; (3) the desiiability of

concentrating the litigation in a particular forum; and (4) the difficulties in managing a class

action. 1d. Here, Echevarria is claiming over $10 million in damages, which is his 12.5% interest

in the property on Cayo Coco. Given Echevarria's potential damages award and the potential for

large dam age figur:s for other class m embers, surely, this factor w eighs in fâvor of separate

actions. M oreover, there is some indication that at least one class membeh Angulo, had an

interest in pursuing a separate action. ln additiolj, the other members of the Cantero fnmily at one

point had filed another action. This factor also weighs against a finding that a class action is

superior.
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Moreover, here the class action luechanism loses its efficiency where the individual
. 

'

issues of ownership, scienter, and dam ages outweigh the determination of whether the

Defendants trafficked in confiscated property, especially where the Plaintiff ls claim ing that

Defendants trafficked in 20 different properties. Even if the Court could separate out the core

liability issue of whether the Defendants trafficked, it woulé still need to examine whether

Defendants did so as to twenty different properties. Certéinly, this would m ake managem ent of a

class action difticult to say the least, and probably umnanageable. Accordingly, the Coul't finds

that the class action mechanism is not a superior method to adjudicate the potential class

members' claims.

Because

unworkéble in this context, the Cou14 need not decide whether the class action vehicle would

the Court finds the Rule 23 requirem ents are not m et and a class action

violate the Defendants' Seventh Amendment right to a Jittty trial.

M '

DON E AND ORDERED in Cham bers at M iami, Florida, this of July 2024.
vv'

... 
''' ...x .

,.. ..'*
. . 

'

FEDE . REN O
UNITE ATES DISTRICT JUDGE
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Counsel of Record
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