
UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF FLORIDA '

M iami Division

Case Num ber: 19-22621-CIV-M ORENO

AARIO ECHEVARRIA, individually and on
b'ehalf of a1l others similarly situated,

Plaintiff,

EXPEDIA, lN C., HOTELS.COM  L.P.,
HOTELS.COM  GP, LLC, ORBITZ, LLC,
BOOKING.COM  B.V ., and BOOKING
HOLDINGS INC.,

Defendants.

ORDER DENYING DEFENDANTS' M OTIONS TO DISM ISS

THIS CAUSE came before the Courttupon Defendants Expedia Group, Inc., Hotels.com

L P Hotels.com GP, LLC, and Orbitz, LLC's' Amended Motion to Dismiss Plaintiff s Yhlkrd
* *

' 

7 ,

Amended Complaint and Defendànts Booking.çom B.V. and Booking Holdings Inc.'s M otion to

Dismiss Third Amended Class Action Complaint (D.E. 113 and 114), both filed on Mav 11. 2023.

THE COURT has considered the M otions, the Plaintiff s response in opposition, the

Defendants' replies, the pertinent portidns of the record and, being otherwise fully advised in the

prem ises, it is ADJUD GED that, for the reasons explained below, the M otions are DENIED.

BACK GROUND

Plaintiff M ario Echevarrfa filed this class actionl against Defendants Expedia Group
, lnc.,

1 In addition to bringing an individual claim , Plaintiff seeks to bring a class action on behalf of $ûa11
U.S. nationals . . . who own an interest in property . . . located in Cuba that was expropriated by
the governm ent of Cuba prior to M arch 12, 1996, and has been trafficked by an agency or
instrum entality of Cuba together with lberostar and the Expedia or Booking Defendants . . . .'' ECF

No. 77 at ! 84.
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Hotels.com L.P., Hotels.com GP, LLC, Orbitz, LLC, Booking.com B.V.,' and Booldng Holdings

Inc. pursuant to Title 111 of the Cuban Liberty and Democratic Solidarity Act (the çsl-lelms-Burton

Act'' or the CWct''). The Helms-Burton Act provides U.S. nationals who hold a claim to property

that was confiscated by the communist Cuban government with a private eause of action against

persons who have Cctrafficked'' in such property. 22 U.S.C. j 6082(a).

Plaintiff is a United States national who alleges that he has a legitimate interest and claim

to Cayo Coco, an island off the North Coast of Cuba, near the'city of Mor6n (the lûcuevas Propel-ty''

or the tTroperty''l. According to the Third Amended Complaint (the GdAmended Complainf'),

Plaintiff's great-grandparents inherited the undeveloped land from Plaintiff s great-great-

grandfather, and then, through a long, detailed line of succession, partial ownership of the land

eventually passed to Plaintiff following the death of his m other in 1993. The Cuevas Property was

confiscated by the Cuban govermnent on August 16, 1960, whereupon the Cuban governm ent

developed the island and, together with various hotel chains, built a num ber of resorts on the

Cuevas Propel-ty. Among those resorts are the lberostar Mojito and the Iberostar Colonial (the

Sc-l-rafficked Hotels').

The Defendants operate travel booking websites thzough which they offer and sell

reservations at the Trafficked Hotels.In doing so, Defendants generate revenue when website

users book reservations at hotels listed on Defendants' websites. W ithin the two years prior to the

filing of this action, Defendants marketed and sold online reservations for the Trafficked Hotels in

Cuba. On this basis, Plaintiff alleges that the Defendants have ûsknowingly and intentionally used

. . . the confiscated properties by soliciting and selling, for economic benefit, reselwatipns at the

Trafficked Hotels and hotels on Class M embers' property . . . without the authofization of any

United States national who holds a claim to the property.'' Id. at !! 1 10, 1 1 1. And Plaintiff f'urther
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claims that Defendants'knowing and intentional conduct relating to the Cuevas Property

constitutes lstrafticking'' as defined in 22 U.S.C. j 6023(13)(A); thus, Defendants are liable to

Plaintiff and the Class Members for a11 money damages allowed by statute. 1d. at !!g 1 10-13.

Defendants, however, m ove to dism iss Plaintiff s Am ended Complaint tlnder Federal Rule

of Civil Procedure 12(b)(6), advancing three primary arguments in suppol't thereof. First,

Defendants argue that Plaintiff has failed to plead a claim entitling him to relief because Plaintiff

fails to plausibly allege that he acquired his claim to the Cuevas Property before M arch 12, 1996,

which is a threshold requirement to sustain a cause of action under the Act. Second, Defendants

contend that Plaintiff's Amended Complaint must be dismissed because Plaintiff fails to allege

sufficient facts to allow a reasonable inference that Defendant Cllcnowingly and intentionally''

trafficked in the confiscated property. Finally, Defendants aver that Plaintiff fails to plead a claim

for violation of the Act because Plaintiff fails to allege that Defendants' use of the Cuevas Property

was not incident to lawful travel in Cuba. The Coul4 will address each argum ent in tulm.

LEGAL STANDARD

A coul't m ay grant a mötion to dismiss a pleading if the pleading fails to state a claim upon

which relief can be granted. Fed. R. Civ. P. 12(b)(6). A Rule 12(b)(6) motion to dismiss should

be granted only when the pleading fails to contain Gtenough facts to state a claim to relief that is

plausible on its face.'' Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). $ûA claim has facial

plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable

inference that the defendant is liable for the misconduct alleged.'' Ashcrojt v. Iqbal, 556 U.S. 662,

678 (2009). The pleading must contain more than labels, c'onclusions, a formulaic recitation of

the elements of a cause of action, and naked assertions devoid of further factual enhancem ent. 1d.

The ç'gfjact-tzal allegations must be enough to raise a right to relief above the speculative level.''
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Twombly, 550 U.S. at 555; see also Iqbal, 556 U.S. at 678 (explaining that the plausibility standard

i'asks for more than a sheer possibility that a defendant has acted unlawfully''l.

A cotu't ruling on a motion to dismiss must accept the well-pled factual allegations as true

and view the facts in the light most favorable to the plaintiff. Jones v. Fransen, 857 F.3d 843, 850

(1 1th Cir. 2017). But the coul't need not accept as true allegations upon information and belief that

lack sufficient facts to make the allegations plausible. Mann v. Palmer, 713 F.3d 1306, 1315 (11th

Cir. 2013) (citing Twombly, 550 U.S. at 551, 557); see also In re Darvocet, Darvon, d:

Pl-opoxyphene Prods. L iab. L l'tl'g., 756 F.3d 917, 93 1 (6th Cir. 2014) (;1The mere fact that someone .

believes something to be true does not create a plausible inference that it is true.''). The court also

need not accept legal conclusions couched as factual allegations. Diverse Power, Inc. v. City of

L aGrange, Ga., 934 F.3d 1270, 1273 (11th Cir. 2019). tdunder Rule 12(b)(6), dismissal is proper

when, on the basis of a dispositive issue of law, no construction of the factual allegations will

suppol't the cause of action.'' Allen v. USAA Cas. Ins. Co., 790 F.3d 1274, 1278 (1 1th Cir. 2015)

(quotation marks omitled).

DISCUSSION

1. Plaintiff A dequately Pleads Ownership of a Claim to the Cuevas Property

Defendants first argue that Plaintiff's Helm s-Burton Act claim fails because Plaintiff has

not plausibly alleged that he acquired ownership of his claim prior to the statutory cutoff date of

M arch 12, 1996. M ore specifically, they contend that the Am ended Complaint lacks suffcient

factual allegations from which one could draw a reasonable inference that Plaintiff iaherited and

now owns a claim to the Cuevas Property, and that Plaintiff s allegations purporting to establish

that he is the rightf'ul owner of a claim to the Cuevas Property are conclusozy.
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Under the Helms-Burton Act, any person who Gçtraffics in propezty which was confiscated

by the Cuban Government On or after January 1, 1959, shall be liable to any United States national

who owns the claim to such property . . . .'' 22 U.S.C. j 6082(a)(1)(A). çsln the case of property

confiscated before M arch 12, 1996,'' however, ç(a United States national m ay not bring an action

under this section on a claim to the confiscated property unless such national acquires ownership

of the claim before March 12, 1996.'' 1d. j 6082(a)(4)(B). Thus, to maintain his cause of action

under Title 111 of the Act, Plaintiff must plausibly allege that he (1) owns a claim to property that

was confiscated by the Cuban government on or after January 1, 1959; (2) that he acquired his

claim to the confiscased property before March 12, 1996; and (3) that Defendants trafficked in the

confiscated property.

As an initial m atter, Plaintiff alleges a detailed line of succession to allow a reasonable

inference that he owns a claim to the Cuevas Property and that he acquired the claim upon his

m other's death in l 993.

@

To be sure, Plaintiff allejes the following facts:

The Cuevas Property was initially Ctinherited by Juliân Cuevas and his wife, Isabel

Angulo, from lsabel's father . . . .'' ECF No. 77 at ! 39.

Thereafter, ûswhen lsabel Angulo and Juliân Cuevas died in Cuba in 1885 and 1930,

respectively, Julién Cuevas did not re-marry after his wife's deathg,j and their 100%
ownership interest in the Cuevas property w as distributed by will to their fîve surviving
children, Emilio Cuevas, Julio Cuevas, M aria Teresa Cuevas, Carmen Cuevas, and

Elvira Cuevas.'' f#. at ! 40.

* The first of the five surviving children, Em ilio Cuevas, çtdied in 1934 in Cuba intestate, '
and his interest in the Cuevas Property passed to his surviving children.'' f#. at ! 41.

Then, the second and third of the five originally surviving children, Julio Cuevas and
M azia Teresa Cuevas, Gddied in Cuba intestate, unmanied and childless in 1936 and
1956, respectively. W hen Julio Cuevas died in 1936, his interest in the Cuevas Property
çtpassed to his surviving siblings, M aria Teresa Cuevas, Elvira Cuevas, and Carm en
Cuevas, and to Emilio Cuevas' children, by operation of law.'' f#. at ! 42. And when
Maria Teresa Cuevas died in 1956, her dsinterest ( 1 in the Cuevas Propert. y passed to
her surviving siblings, Elvira Cuevas and Carm en Cuevas, and to Emilio Cuevas'
children, by operation of law.'' f#.
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. Three years later, the fourth of the five originally surviving children, GûElvira Cuevasg,j
died in l 959 in Cuba intestate. She was predeceased by her husband Aureliano
Echevarrfa, did not re-m any and was survived by two children, Rosa Elvira Echevarrfa
and Juliân Echevarria, who inherited her interest in the Cuevas Property by operation

of law.'' 1d. at !J 43.

. The last of the tive originally surviving childien, Sçcalnnen Cuevasg,j died in Cuba
intestate, unmarried and childless on or about 1962.,' f#. at ! 44. And because she died
unmarried and childless, (Gghqer interest in the Cuevas Property passed to the children
of Elvira Cuevas and Emilio Cuevas by operation of law.'' 1d.

Elvira Cuevas' daughter, Cllkosa Elvira Echevarrfag,l died in 1986 in Miami intestate.
She was predeceased by her husband, did not re-many and died childless. Her interest
in the Cuevas Property passed to her surviving siblings, Juliân Echevarrfa, by operation
of law.'' 1d. at ! 45.

. Finally, Ssluliân Echevarrfa died in 1987 in Miami intestate. Upon his death, his interest
in the Cuevas Property passed by operation of 1aw to his wife, Cira M arquez, who died
in 1993 in M iam i intestate. M arquez did not rem arry and, upon her death, her interest
in the Cuevas Property was ïzz/lcr//cfl by their three surviving cllildren, including
plaintW Mario Ecltevarrla, by operation oflaw. '' 1d. at ! 46 (emphasis added).

Defendants argue that these allegations fail to plausibly show that Plaintiff inherited an

actionable ownership interest in the Cuevas Property before the M arch 12, 1996 statutory cutoff

date. The Court respectfully disagrees. Taking the above facts as tnze, which this Court m ust on

a motion to dismiss, Plaintiff meets his burden of pleading enough factual allegations to permit the

reasonable inference that he acquired ownership of an actionable interest in the Cuevas Property

when his mother died in 1993. See Sallah ex rel. M RT L L C v. Worldwide Clearing L L C, 860 F.

Supp. 2d 1329, 1333 (S.D. Fla. 201 1) (IdWhen considering a motion to dismiss fled pursuant to

Federal Rule of Civil Procedure 12(.b)(6), the court must accept all of the plaintiff s allegations as

true, construing them in the light most favorable to the plaintiff '').
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l1. Plaintiff Adequately Pleads Trafficldng Under the Act

a. Scienter: (dlfnowing and lntentionally''

Defendants argue next that the Am ended Complaint lacks sufscient non-conclusory,

factual allegations to permit a reasonable inference that Defendants knowingly and intentionally

trafficked in the confiscated property. Under the Act, Cta person Ctrafficj' in confiscated property

if that person knowingly and intentionally . . . engages in a comm ercial éctivity using or otherwise

benefiting from confiscated property.'' 22 U.S.C. j 6023(13).

As initial matler, Plaintiff sufficiently pleads that Defendants tsengagegdq in a commercial

activity using or otherwise benefiting from confiscated property'' because Plaintiff alleges that

Ctgijn addition to directly beneftting from the Cuevas Property by receiving commissions or other

fees for booking rooms at the Trafscked Hotels, the . . . defendants also derive an indirect benefit

from the Trafficked Hotels by receiving advertising revenues driven by or related to their offering

and selling reservations at the Trafficked Hotels.'' ECF No. 77 at !! 62, 73. And Plaintiff f'uMher

alleges that (tgtlhe defendants have knowingly and intentionally used or benefitted, directly or

il fi ted properties by soliciting and selling, for economic benefit,indirectly, from t e con sca

reservations at the Trafficked Hotels . . . which constitutes trafficking that violates Title 111 of the

Libertad Act.'' Id at ! 1 10.

A closer question, however,is whether Plaintiff sufficiently alleges that Defendants'

conduct was Gtknowing and intentional.'' Defendants are correct that many of the Plaintiff s

allegations regarding scienter are insuffciently conclusory.

Booking Defendants knowingly and intentionally participated in trafficking the Cuevas Property .

'' and Stltjhe Booking Defendants' knowing and intentional conduct regarding the Cuevas5

Property is trafficking defined in 22 U.S.C. 6023(13)(A)''). That said, Plaintiff also alleges that,

See, e.g., id. at !(! 66, 67 (dEg-flhe
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Ston August 7, 2019, gplaintiftl informed defendants of his intent to commence an action tmless

defendants ceased to traffic in the Cuevas Property,'' and Gtdespite bçing on actual notice,

defendants continued to market and make reservations at the Trafficked Hotels for their economic

benefit.'' fJ. at !! 51, 52. Accepting these facts as true and drawing all reasonable inferences in

Plaintiff's favor, the Court finds that the Amended Complaint sufficiently sets forth Defendants'

scienter, at least for the post-notice period because Cltrafficking in confiscated property after

receiving notice from the plaintiff is enough to establish scienter.'' Havana Docks Corp.

Carnival Corp., 592 F. Supp. 3d 1088, 1 157 (S.D. Fla. 2022); see also de Fernandez v. Seaboard

Marine, L td., No. 20-CV-25176, 2021 'WL 3173213, at *8 (S.D. Fla. Jul. 27, 2021) (denying

motion to dismiss and finding plaintiff çisufficiently set forth gdqefendant's scienter, at the very

least for the post-notice period'' where plaintiff (tallegegdj that Ctldlefendant continued to traffic in

the Confiscated Property g 1 after it received Plaintiff s pre-suit notice letter . . .''; Glen v. Trip

Advisor L L C, 529 F. Supp. 3d 31ù, 332 (D. Del. 2021) (finding that plaintiff plausibly alleged

scienter against defendants who continued to traffic in the subject property more than thirty days

after receiving plaintiff s pre-suit notice of claim).

b. Statutory Exception: the tttzawful Travel Exception''

Under the Act, there are four categories of conduct that do not constitute traffcking. 22

U.S.C. j 6023(13)(B).One of these categories are Citransactions and uses of property incident to

lawf'ul travel to Cuba, to the extent that such transactions and uses of property are necessary to the

conduct of such travel.'' 1d. j 6023(13)(B)(iii) (the Sstvawful Travel Exception'). Defendants argue

that because the Lawful Travel Exception is part of the detinition of Gdtraffics,'' and trafficking is

an essential element of a Title 111 claim, Plaintiff must allege that Defendants' actions fall outside

the Lawful Travel Exception to state a valid claim. On this basis, Defendants demand dismissal
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of the Amended Complaint because Plaintiff fails to allege a negative- that the Lawful Travel

Exception does not apply, i.e., that Defendants' online booldng of room reselwations at the

Traffcked Hotels was not CGincident to lawf'ul travel'' and (Enot necessary to the conduct of such

travel.'' ln response, Plaintiff contends that the Lawf'ul Travel Exception is an affirmative defense

to liability under the Act, and thus it need not be refuted or negated in the Amended Complaint to

state a valid clairn.

The Coul't rejects Defendants' argument that the Amended Complaint should be dismissed

because Plaintiff failed to plead around the Lawf'ul Travel Exception. W hile Defendants

çkacknowledge'' that ûûsome judges'' have held the Lawf'ul Travel Exception to be an affinnative

defense (ECF No. 1 14 at 12 n.8), Defendants fail to identify a single case in a which any court has

held otherwise. This is tmsurprising as it appears that every court in this district that has addressed

this issue has uniformly held that the Lawful Travel Exception is an affirmative defense which

Defendants mustplead and prove. See, e.g., Regueiro v. Am. Airlines, Inc., N o. 19-cv-23965-JEM ,

' 2022 WL 2399748, at * 10 (S.D. Fla. May 20, 2022) ($1The lawf'ul travel exception is an affirmative

defense that gdjefendant bears the burden of proving.'') (emphasis added); de Fernandez v.

Crowley Holdings, Inc., 593 F. Supp. 3d 1 162, 1 171 (S.D. Fla. 2022) (GtDefendants argue that

Plaintiffs are required to plead around the lawful travel defense set forth in j 6023(13). The Court

disagrees. . . . the burden is on Defendants to establish that their activity . . . was incident to lawful

travel to Cuba.'') (emphasis addedl; Garcia-Bengochea v. Carnival Corp., 407 F. Supp. 3d 128 1,

1286 (S.D. Fla. 20 19) (ltBased on the text and structure of Helms-Burton, the Court holds that the

lawf'ul travel exception is atl afprmative defense to trafficldng that must be established by

gdefendantj, not negated by gpllaintiff.'') (emphasis addedl; Havana Docks Corp. v. Carnival

Corp., No. 19-cv-21724, 2019 WL 8895241, at *3 (S.D. Fla. Aug 28, 2019) (tsBased on the

9
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: . .

langtlage of the Libertad Act, the Court agrees with the >laintiff that the dlawful travel exception'

is an affirmative r/e-/èalz to trafticking . . . . Therefo' re, this exception must be established by

Calmival and gpllaintiff was not-required to negate this exception in its Complaint.'') (emphasis

added). Therefore, notwithstanding Defendants' tcdisagreelmentj with those rulings,'' the Coul't

declines Defendants' invitation to depal't from those uniform  conclusions of 1aw and hold

otherwise. ECF No. 1 14 at 12 n.8.

CONCLUSION

Fot the reasons explained above, it is

ADJUDGED that Defendants' Motions to Dismiss (D.E. 113 and 114) are

DENIED.

lt is flfrther ADJUDGED that Defendants shall file and answer to Plaintiff's

Complaint no later than Auzust 28, 2023.

/>
DON E AND ORDERED in Chmnbers at M iatni, Florida, this of August 2023.

Copies furnished to:
Counsel of Record

FEDE CO . OREN O
UN STATES DISTRICT JUDGE
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