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Debt or .

OPI Nl ON REGARDI NG OVERRULI NG TRUSTEE’ S
OBJECTI ON TO CLAI MED EXEMPTI ON OF RESI DENCE

The debtor, J. M chael Springmann, clainmed as exenpt the
full value of his hone, a single famly residence, under D.C
Code Ann. 8§ 15-501(a)(14) (West 2004) (permtting exenption of
“the debtor's aggregate interest in real property used as the
resi dence of the debtor”). The chapter 7 trustee, Marc E
Al bert, has objected that the exenption should be reduced based
on those parts of the residence Al bert contends are not being
“used as the residence of the debtor” within the neaning of § 15-
501(a)(14). At the time Springmann filed the petition, he used
part of his basenent as his hone office, and he rented out two of
hi s bedroons. For the reasons expl ai ned below, the trustee’s

objection will be overrul ed.
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I

The residence at issue is a single-famly residence, a
colonial brick, tw-story hone with basenent |ocated in the
Anerican University Park nei ghborhood in the D strict of
Col unmbi a. The second floor contains a nmaster bedroomw th
bat hroom two snal | er bedroons, and a second bathroom Each of
the smal |l er bedroons has its own set of |ocks and is furnished as
a bedroom The basenment consists of at |east two roonms. The
mai n area of the basenent is finished, to a degree, and has a
desk with a conputer. Connected to this main area is a |aundry
room

Springmann uses the main area of the basenent (16.67% of the
area of the house) as a law office for his |egal practice.
Springmann does not bring clients to his hone to conduct
busi ness, and instead neets with clients outside of his honme. On
hi s 2002, 2003, and 2004 Federal Income Tax Returns (Form 1040),
he claimed on Schedule C (Profit or Loss From Business), and the
rel ated Form 8829 (Expenses for Business Use of Your Hone)
deductions for various expenses allocable to the part of the
basenent used for the business (depreciation, real estate taxes,
insurance (if paid), and utilities).

For approximately 10 years, Springmann has rented the two
smal | er bedroons on the second floor of his honme to students at

American University. Each year there are sone days when the
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bedroons are not rented, as the |eases typically are for the fal
and spring senesters and for part of the sumer. In 1997 and
1998 there were for sone nonths a room has not been rented.
Springmann has a certificate of occupancy for tenants in the
property, and enters into a witten | ease with each tenant. As
an exanpl e, Springmann supplied to the trustee a form he has used
reciting that “the Lessor does hereby |l et and dem se to the
Lessee, the follow ng described prem ses: the nmedi umsized
bedroomin the house at 4619 Yuma St. N.W, Washington, D.C for
the termof six (6) nonths . . . .” It provided that at the end
of the termof the |ease, the | essee could convert the |lease to a
month to nonth tenancy, which could be canceled by either party
upon 30 days notice, and provided that in the event of a default
by the | essee, Springmann could “proceed to recover possession of
said prem ses under and by virtue of the provisions of the | aw
relating to proceedings in cases between | andl ords and tenants.”
The tenants have access to the second bat hroom on the second
floor as well as the conmmon areas in the rest of the house.
Spri ngmann on occasi on uses the second bathroomhinself as it
contains a bathtub (which he uses to soak his feet for a nedica
condi tion) whereas the master bedroom s bathroomcontains only a
shower. For each of the tax years of 2002, 2003, and 2004, his
Form 1040, Federal Inconme Tax Return, Schedule E, listed the two

bedroons as “rental real estate property,” and answered “No” in
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response to the question:
For each rental real estate property listed on line 1
did you or your famly use it during the tax year for
personal purposes for nore than the greater of:
. 14 days, or
. 10% of the total days rented at fair
rental val ue?
(Springmann did not offer any tax returns for earlier years
showing a different treatnent.) The response to the question on
the tax returns is consistent with the fact that although during
peri ods of non-rental, Springmann occasionally uses the two
bedroons for his own personal purposes, that personal use had not

been significant. Springmann’s Schedul es E showed:

Rents and

Expenses 2002 2003 2004

Rent s 7,975 10, 875 12, 560
recei ved

Adverti sing 25

| nsur ance 869 740
Cl eaning &

Mai nt enance 401

Repai rs 430

Suppl i es 673

Taxes 3, 360 2,045 3, 284
Utilities 793 1, 276 1, 587

Depr eci ati on 22,1011

! The validity of these itens (note the 2002 depreciation
deduction in particular) is not at issue here, but the rental
character of the bedroons, as reinforced by the Schedules E, is
of rel evance.
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The snal |l er rented bedroom consists of 80 square feet, and
t he second bedroom consists of 149 square feet, for a total of
229 square feet. The house has 2,088 square feet, so the rented
bedroons represent 10.97% of the house's total square footage.
That 10.97% represents a relatively insignificant occupancy by
others to which the house has been put.

[

Springmann seeks to exenpt the full value of his hone under

D.C. Code Ann. § 15-501. Section 15-501 states in pertinent

part:

(a) The followi ng property of the head of a
famly or householder residing in the D strict of
Columbia . . . is free and exenpt fromdistraint,
attachnent, levy, or seizure and sal e on execution or
decree of any court in the District of Col unbia:

(14) the debtor's aggregate interest in real
property used as the residence of the debtor, or
property that the debtor or a dependent of the
debtor in a cooperative that owns property that

t he debtor or a dependent of the debtor uses as a
residence, or in a burial plot for the debtor or
dependent of the debtor.

D.C. Code Ann. 8§ 15-501(a)(14) (bold supplied).

This provision appears to have borrowed in |arge part the
| anguage of 11 U.S.C. 8 522(d)(1) (an exenption available to a
debt or who, pursuant to 11 U S.C. 8§ 522(b)(1), elects the
exenptions avail abl e under 8 522(d) instead of exenpting under §

522(b) (2) exenptions avail abl e under nonbankruptcy law). Section
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522(d) (1) provides that a debtor may exenpt:

The debtor's aggregate interest, not to exceed $18, 450
in value, in real property or personal property that

t he debtor or a dependent of the debtor uses as a
residence, in a cooperative that owns property that the
debtor or a dependent of the debtor uses as a
residence, or in a burial plot for the debtor or a
dependent of the debtor.

[ Emphasi s added.] Unlike 8 522(d) (1), which caps exenption of a
debtor's aggregate interest in the debtor's residence at $18, 450,
the District's residence exenption is unlimted in anount. The
court has been unable to find any decision that addresses the
exenptibility under 8 522(d)(1) of the part of a real property
that is rented to others (wth the other part resided in by the
debtor), but this is not surprising. A mjority of states have
“opted out” of the § 522(d) exenptions pursuant to § 522(b) (1),
which permits state | aw applicable to a debtor under § 522(b)(2)
to specifically not authorize the debtor to el ect the exenptions
under 8 522(d). So the issue would not arise under 8§ 522(d) (1)
in those states. Moreover, in non-opt out states, a debtor may
voluntarily forego the §8 522(d) exenptions and el ect non-

bankruptcy | aw exenptions pursuant to 8 522(b)(2), and in any
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event the cap on the 8 522(d)(1) exenption would render the issue
noot or as entailing a relatively small anpbunt.? As wll be

seen, decisions under 11 U S. C 8§ 1322(b)(2) (prohibiting

nmodi fication of debt “secured only by a security interest in real
property that is the debtor's principal residence”) and deci sions
under other states’ simlarly residence-use-restricted honestead

| aw are arguably of precedential value in addressing the issue.
11

The trustee notes that the exenption statute restricts the

scope of the exenption to “the debtor's aggregate interest in

real property used as the residence of the debtor.” [Enphasis

added.] The trustee argues that the phrase “aggregate interest

2 When 8§ 522(d)(1) is invoked, its statutory cap currently
stands at $18,450. A debtor nmay be able to take the ful
exenption even though not claimng the rented part exenpted, thus
nmooting the issue. Even if she can not thus exhaust the
exenption, the anobunt she clains as exenpt with respect to the
owner - occupi ed part woul d reduce dollar for dollar the anmount of
the statutory cap left at issue regarding the renter-occupied
part.

For exanple, in the case of a duplex with each unit having
t he sane anount of equity, and wth only one unit owner-occupi ed,
at nost $9, 225 woul d ever be at issue. (If the equity for each
unit exceeds $9, 225, the anmpunt at issue decreases by the anmount
of the excess above $9,225. Simlarly, if the equity for each
unit falls short of $9,225, the anpbunt at issue decreases by the
anount of the shortfall.)

| f the debtor can invoke marshaling to channel paynent of
any secured debt on a property first fromthe non-owner-occupi ed
part of the property, see In re MCanbry, BR __, 2005 W
1581092 *6 (Bankr. D. Kan. July 1, 2005), but see Inre Mller,
299 F.3d 183 (3d Gr. 2002); In re Klein, 272 B.R 807 (Bankr.

M D. Fla. 2002), that would further explain the lack of §
522(d) (1) litigation over partially rented-out honesteads.

7
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inplies that the statute contenpl ates adding up the portions or
sections of the property which conprise the debtor’s residence in
order to determ ne what may be exenpt. Therefore, argues the
trustee, the aggregate interest “used as the [debtor’s]

residence” is the total anobunt of space after adding all parts of

the property that are used as a residence.

However, the term “aggregate interest” is used in other
parts of D.C. Code § 15-501(a) not containing any use
restriction.® Section 15-501(a)(14) appears to have been

patterned on 11 U S.C. 8§ 522(d)(1). As stated in In re Mddox,

713 F.2d 1526, 1530 (11th Cr. 1983) "[t]he word 'interest' [in §
522(d)(1)] is a broad term enconpassing many rights of a party,
tangi bl e, intangible, legal and equitable . . .", and this could
explain the use of the word “aggregate.” For exanple, a debtor
coul d have both a 100%life estate interest and a fractional

remai nder interest in real property, and 8 522(d)(1) would be
applied to the aggregate of those interests. Section 522(d)(1)'s

use of the | anguage “aggregate interest” has also been held to

i nclude not only the debtor's equity in the property but also

3 § 15-501(a)(3) permts exenption of “the debtor's
aggregate interest in any property, not to exceed $850 i n val ue,
plus up to $8,075 of any unused anount of the exenption provided
under paragraph (14) of this subsection.” 8§ 15-501(a)(4) permts
exenption of “the debtor's aggregate interest, not to exceed
$1,625 in value, in any inplenents, professional books, or tools
of the trade of the debtor or the trade of a dependent of the
debtor (this exenption shall also apply to nerchants).”

8
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“the right to possession, the right to redeemafter default but
prior to foreclosure (the "equity of redenption'), and the right
to make nortgage paynents in the future and thus create a future

equity.” In re Ricks, 40 B.R 507, 509 (Bankr. D.D.C. 1984).

In other words, the phrase “aggregate interest in property”
means the bundle of rights the debtor has in property of an
exenpt character. The phrase “aggregate interest in property”
does not by itself answer whether the part of a real property
rented to others or used for business purposes cannot enjoy the

residential exenption under 8 15-501(a)(14).
IV

Wth respect to the effect of Springmann's conducting
business in his dwelling house (in the formof a basenment office
for his practice as an attorney), the court turns to decisions in
other states. When a debtor's residence is used incidentally by
t he debtor to conduct a business, as here, the courts generally
have construed whatever honestead statute applies as permtting

the debtor to exenpt the entire dwelling. See generally

Annot ati on, Character of Property as Honestead as Affected by Its
Use for Business as Wl|l as Residence Purposes, 114 A L.R 209.
Caution nust be exercised, because honestead statutes vary, with
sone expressly authorizing the use of a honmestead to conduct a

busi ness.
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However, even under honestead exenption |laws, which Iike the
District of Colunbia' s residence exenption |law, are residence-
use-restricted, courts have held that a debtor may conduct his
busi ness on his honestead w thout |osing his honestead exenption.

See In re Macleod, 295 B.R 1 (Bankr. D. Me. 2003) (under Maine

statute limting honestead exenption to "real or persona

property that the debtor . . . uses as a residence . . . .", 14
MR S A 8 4422(1)(A), “[r]esidential use may extend . . . to
i nci dental business use, |like a hone office”); In re Nelson, 225

B.R 508 (Bankr. S.D. Fla. 1998) (applying Florida honestead
exenption |l aw which is residence-use-restricted,* where debtor
conduct ed | andscapi ng busi ness on his property, the court stated:
“There is nothing within Florida | aw that provides that, should a

per son conduct business on his honmestead property, he loses his

honest ead status.”); Edward Leasing Corp. v. Unhlig, 652 F. Supp.

1409 (S.D. Fla. 1987). See also In re Haning, 252 B.R 799

(Bankr. M D. Fla. 2000) (follow ng Nelson and Unlig); Inre

McLachlan, 266 B.R 220 (Bankr. M D. Fla. 2001); Uniform

Exenptions Act 1976° § 4, Comment (1) (“Nor does conmercial use

4 Article X, 8 4(a)(1) of the Florida Constitution, adopted
in 1968, permts an exenption that, in relevant part, is “limted
to the residence of the owner or the owner's famly.”

> “The legislative history indicates that the federal
exenptions are derived in large part fromthe Uniform Exenptions
Act, promul gated by the Comm ssioners of Uniform State Laws in
1976. H R Rep. No. 595, 95th Cong. 1st Sess. 361, reprinted in
1978 U. S. Code Cong. & Ad.News 5787, 6317.” 1n re Kochell, 732

10
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of property occupied as a hone deprive it of its exenpt
character.” [citing S. Thonpson, Honestead and Exenption Laws 8§
121-123 (1878); R Wapl es, Honestead and Exenption 235-38 (1893);
Vukowi ch, Debtors' Exenption R ghts, 62 Geo. L.J. 779, 805

(1974).]). See also In re Shepardson, 28 F.2d 353 (S.D. Cal.

1928) :

Where the claimant is established upon the property for
t he mai n purpose of engaging in a certain business, and
uses a portion thereof for dwelling purposes only, that
he may be convenient to that business, it may not be
said that the property cones within the purpose of the
statute all ow ng honestead exenption. On the other
hand, where the place is primarily the honme of the
famly, and sone business is engaged in on the premn ses
in an incidental way, the conduct of such a business
does not deprive the owner of the right to his

homest ead claim?®

Cf. Lievsay v. Western Fin. Sav. Bank, F.S.B. (In re Lievsay),

199 B.R 705, 709 (9th GCr. B.A P. 1996) (debtor's use of part of

home as office did not disqualify a home nortgage frombeing “a

F.2d 564, 565 (7th G r. 1984).

6 That decision quoted the applicable honestead statutory
provi si ons:

The California statute (section 1237, C. C.) declares
that 'the honestead consists of the dwelling house in
whi ch the cl ai mant resides, and the |l and on which the
sane is situated, selected as in this title provided.'
The val ue of the honestead to be so selected, in case
such selection is made by the husband or the w fe, nust
not exceed $5,000. C.C. Cal. Secs. 1260, 1261, and
1262.

28 F.2d at 354.

11
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claimsecured only by a security interest in real property that
is the debtor's principal residence” under 11 U S. C 8§

1322(b)(2)), appeal dismssed, 118 F.3d 661 (9th G r. 1997),

cert. denied, 522 U.S. 1149 (1998). But see In re Hager, 74 B.R

198 (Bankr. N.D.N. Y. 1987), aff'd, 90 B.R 584 (1988) (13.08% of
resi dence used by debtor for his rendition of chiropractic and

masseur services was not exenpt).

It is conmon for a honeowner to utilize the hone to engage
in business activities or designate a portion of the honme to
incidental use as an office. Such uses do not change the
character of the home. Accordingly, the court concludes that
Springmann's use of part of his basenent as an office in
conducting his practice as a | awer does not nake his interest in

that part of the house non-exenptible.
V

The nore difficult issue is whether the portion of the Yuma
Street property rented to university students ought to be held
non-exenpti bl e because that portion constitutes rental real
estate, occupied by others, and not property used as Springmann's

resi dence.
A.

The trustee argues that within the neaning of the statute,

the rented bedroons are not “real property used as the residence

12
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of the debtor” because the bedroons thenselves are not used in
any significant way by Springmann for his residential purposes.
Springmann argues that within the neaning of the statute, the
rented bedroons are part of “real property used as the residence
of the debtor” because the bedroons are contained within a single
house used as his residence, and the statute does not require
that the real property be used only as the residence of the

debt or.

The statute is arguably sufficiently anbi guous to permt
either interpretation. Cenerally, courts should construe
anbi guous exenption statutes liberally in favor of the debtor,

Wal lerstedt v. Sosne (In re Wallerstedt), 930 F.2d 630, 631 (8th

Cr. 1991), but legislative history or logic my dictate a nore

narrow construction, Christo v. Yellin (Inre Christo), 192 F.3d

36, 39 (1st Gir. 1999).

The difficulty with construing the statute as urged by
Springmann is that it would extend the exenption to a 100-room
hotel or a 100-room apartnent building in which the debtor
mai ntains a residence. The Cty Council is not likely to have

intended that result. See In re Shillinglaw, 81 B.R 138, 140

(Bankr. S.D. Fla. 1987), aff'd, 88 B.R 406 (S.D. Fla. 1988).7

" In Shillinglaw, the Florida Constitution was anbi guous
regardi ng whether the residency limtation to the honestead
exenption applied in the case of rural property as well as
property located in nunicipalities. The court resolved the

13
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Cf. Lonmas Mortgage, Inc. v. Louis, 82 F.3d 1, 6 (1st GCr. 1996),

(“I't is unlikely Congress intended the antinodification provision
[of 11 U S.C 8§ 1322(b)(2)] to reach a 100-unit apartnent conpl ex
sinply because the debtor lives in one of the units.”). As a
matter of common sense, real property relatively consistently
rented out to others, and in which the debtor herself does not
reside, cannot qualify as “real property used as the residence of

t he debtor.”

Mor eover, al though the statute does not refer to “real
property used only as the debtor's residence,” neither does it
refer to “a real property used as the debtor's residence,” thus
suggesting that the zoning of a property as a single zoning unit

is not the controlling factor, but instead that the residential -

anbi guity agai nst the debtor, stating:

| cannot believe, however, that the construction of a
hotel, apartnents, or homes on rural property and the

| easi ng of those accommopdati ons to provi de honmes for
others woul d shield the property so used from
creditors' clainms nerely because the owner lives in one
of those units. . . . . | doubt that anyone coul d
intend, for exanple, to permt a property owner on Key
Bi scayne (an unincorporated area) to shield a 1,000
roomhotel fromhis creditors' clains nerely because it
was built on | ess than 160 acres owned by himand he
lives in one of the roons.

81 B.R at 140. Accord, In re Werschem 152 B.R 345, 348-49
(Bankr. M D. Fla. 1993), and In re Nofsinger, 221 B.R 1018,
1020-21 (Bankr. M D. Fla. 1998), both rejecting the contrary
authority of Inre Israel, 94 B.R 729, 730 (Bankr. N. D. Fla.
1988) .

14
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use inquiry ought to be applied to each separate conponent of the
real property. “Local zoning |laws may have sone rel evance but
| ocal ordi nances cannot and do not govern the scope of the

homest ead exenption in bankruptcy.” [In re Dudeney, 159 B.R

1003, 1006 (Bankr. S.D. Fla. 1993).
B

The court has exam ned deci sions regarding the exenptibility
of rented portions of a debtor’s residential property under the
honmest ead exenption | aws of other states, albeit not
exhaustively. Many of those decisions are inapplicable because
the statutes are not residence-use-restricted, and indeed their
reasoni ng, in enphasizing the acreage or dollar limtation of the
appl i cabl e exenption statute, actually support a restrictive
interpretation when, in contrast, a state’s honmestead exenption
law, Iike the District of Colunbia s, has no limtation other
than the residence-use restriction. For exanple, inlnre
Trigonis, 224 B.R 152 (Bankr. D. Nev. 1998), in permtting
exenption of a multi-unit building, the court applied a statute
whi ch permtted exenption of a honestead defined as neaning “the
property consisting of . . . [a] quantity of |land, together with

the dwel |l i ng house thereon and its appurtenances .

15
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Nev. Rev. Stat. Ann. 115.005(2)(a) (Mchie 1993).8 The court

noted that a use-type exenption may create a different result,

8 As simlar decisions under sinilar honmestead exenption
| aws that were not residence-use-restricted, the court pointed to
Wlls v. Wst Geeley Nat'|l Bank, 29 B.R 688, 689-90 (Bankr. D
Col 0. 1983) (Col orado “honestead” was defined as "a house . . .
and any nunber of acres"); In re Ruggles, 210 B.R 57, 61 (Bankr.
D. Vt. 1997) (Vernmont “honestead” was defined as a "dwelling
house, outbuildings and the |Iand used in connection therewith .

together wwth rents . . . .") (but see In re Evans, 51 B.R 47
(Bankr. D. Vt. 1985) (house rented to another on non-subdivi dabl e
parcel that was not part of the outbuildings used in connection
with the part of the parcel used as the debtor’s honestead was
not exenpt); and In re Patten, 71 B.R 574, 575-76 (Bankr. D.N. D
1987) (North Dakota honestead exenption consisted of "the |and
upon which the claimant resides, and the dwelling house on that
and in which the honestead claimnt resides, with all its
appurtenances, and all other inprovenents on the land . . . .")).

A simlar result has been reached in decisions construing
t he Massachusetts honestead exenption | aw (all ow ng an exenption
of “[a]n estate of honmestead to the extent of $300,000 in the
| and and buil dings may be acquired pursuant to this chapter by an
owner or owners of a hone or one or all who rightfully possess
the prem se by | ease or otherw se and who occupy or intend to
occupy said hone as a principal residence’”). See In re Brizida,
276 B.R 316 (Bankr. D. Mass. 2002) (owner of a three-famly
structure was entitled to a honestead exenption in entire
property and not just in single unit that he occupied as
hone); In re Carey, 282 B.R 118 (Bankr. D. Mass. 2002) (sane).

A simlar result was reached in In re Vizentinis, 175 B.R
824, 826 (Bankr. E.D.N. Y. 1994) (under New York |law permtting
homest ead exenption for "a lot of land with a dwelling” if the
property does "not excee[d] ten thousand dollars in value above
I i ens and encunbrances [and is] owned and occupied as a princi pal
residence,” entire building was exenpt though debtor occupi ed but
one of four apartnents).

Under M nnesota |law, the rental portion of honestead
property was held exenpt in Udand v. Hol conbe, 3 NW 341, 342
(Mnn. 1879) (“The statute declares that the quantity of |and
designated by it, and the dwelling-house thereon, and its
appurt enances, owned and occupi ed by any resident of the state,
shal | not be subject to attachnent, |evy, or sale upon execution,
or any other process issuing out of any court within this
state.”).

16
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citing to Jackman v. Nance, 857 P.2d 7, 10 (Nev. 1993), in which

the court observed:

In many "use oriented" jurisdictions, the quantity of

| and al |l owed has been imted while not restricting the
val ue which attaches to that land. |In those

ci rcunst ances, courts have construed the law so as to
benefit creditors because of the debtor's possible
abuse in protecting the specified quantity of land with
an underlying val ue of great magnitude. However, that
concern does not exist with respect to [the Nevada
statute] because the value of the honestead is |inmted.
[Ctation omtted.] The value limtation included in
[the Nevada statute] thus safeguards agai nst the type
of potential debtor abuse in the jurisdictions that
enphasi ze honest ead use.

Fl ori da Deci si ons

The trustee points to Florida's honestead | aw as bei ng

simlar to the District of Colunbia's. Article X, 8 4(a)(1l) of

the Florida Constitution, adopted in 1968, permts the exenption

of :

a honmestead, if |ocated outside a nunicipality, to the
extent of one hundred sixty acres of contiguous |and
and i nprovenents thereon, which shall not be reduced

w t hout the owner's consent by reason of subsequent
inclusion in a municipality; or if located within a
muni ci pality, to the extent of one-half acre of
contiguous | and, upon which the exenption shall be
limted to the residence of the owner or the owner's
famly[.]

[ Enphasi s added.] The current Florida homestead | aw anended a

prior |law which provided that the exenption “shall not extend to

nore i nprovenents or buildings than the residence and busi ness

house of the owner.” Fla. Const. art. X, 8 1 (1885). The
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amendnent of the | aw evidenced an unequivocal intent to limt the
exenption to strictly the residence of the debtor. Although the
District of Colunbia statute permts in relevant part an
exenption of “the debtor's aggregate interest in real property
used as the residence of the debtor,” the | anguage used simlarly
expresses a use |imtation: real property not used as the

debtor's residence does not qualify for the exenption.

Because the Florida | aw, although placing an acreage
[imtation, places no dollar |[imtation on its honestead
exenption, there has been frequent litigation under that |aw of
the issue of what constitutes the debtor's residence when part of
the property has been rented. Most of the decisions involve

rental of land to a third-party business; rental of a separate

18
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bui I ding; or rental of recognizably distinct living units.?®
Nevert hel ess, they stand for the proposition that “the honestead
exenption only extends to that portion of the property which a
debtor uses as his residence and cannot include any portion which

is rented to and occupied by a third party or used by the third

° See, e.q., Inre Klein, 272 B.R 807 (Bankr. MD. Fla.
2002) (exenption does not cover a detached guesthouse that is
rented out seasonally); In re Bell, 252 B.R 562 (Bankr. M D
Fla. 2000) (exenption covered main residence, but not separate
two-story garage which was not certified for residential use,
whi ch was acquired and built for commercial use, and whose only
use had been as rental property for nearly three years); In re
Qiver, 228 B.R 771 (Bankr. MD. Fla. 1998) (“Debtor is entitled
to an exenption only for his residence and not for the part of
the duplex which is rented out.”); In re Nofsinger, 221 B.R 1018
(Bankr. S.D. Fla. 1998) (the debtor could exenpt the dwelling on
her real property, but not the irrigated part of her property
that was leased to a third party to use for his own business); In
re Pietrunti, 207 B.R 18 (Bankr. M D. Fla. 1997) (assenbl age of
real properties exenpt as to nobile hone in which the debtors
resi ded, and non-exenpt as to a house rented to others, and two
nobi | e hones that had been rented and were otherw se vacant); In
re Dudeney, 159 B.R at 1006 (court recites prior rulings denying
exenption of the part of a duplex—not sal able by itsel f-that was
used as rental property, and denying exenption of a detached
garage apartnent on property that could not be subdivided); In
re Weirschem 152 B.R 345, 349 (Bankr. MD. Fla. 1993) (debtors
were allowed to exenpt only the unit in which they resided and
not the other beach apartnent units, each constituting a self-
cont ai ned dwel | i ng contai ning kitchen and bathroomfacilities);
First Leasing & Funding of Florida, Inc. v. Fiedler, 591 So. 2d
1152, 1153 (Fla. 2nd Dist. C. App. 1992) (two units of triplex
rented to others not exenptible); Inre Shillinglaw, 81 B. R
138, 140 (Bankr. S.D. Fla. 1987), aff'd, 88 B.R 406 (S.D. Fla.
1988) (barn |l eased to and occupi ed exclusively by tenant was not
exenpt); Inre Aliotta, 68 B.R 281 (Bankr. MD. Fla. 1986)
(debtors owning apartnent building could only exenpt the
apartnent in which they reside); In re Rodrigquez, 55 B.R 519,
520 (Bankr. S.D. Fla. 1985) (debtors could not exenpt the portion
of their one-story building they rented out that was separated
fromthe debtor’s portion by an internal wall and where each
portion had its own entrance).
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party as his own business.” Nofsinger, 221 B.R at 1021.

Two cases took the view that when the rented portion of a
property cannot be sold under existing zoning |aws, the debtor is

entitled to the honmestead exenption. 1n re Kuver, 70 B.R 190

(Bankr. S.D. Fla. 1986) (debtor entitled to honmestead exenption

for a duplex where the rental half could not be lawfully sold

under existing zoning laws); In re Makarewi cz, 130 B.R 620
(Bankr. S.D. Fla. 1991) (property was zoned as single famly
residence with no ability to sever and convey the rented portions

of the garage). However, Kuver and Makarewicz were inplicitly

overruled by Englander v. MIIs (In re Englander), 95 F.3d 1028,

1031, 1032 nn. 22-24 (11th Gr. 1996) (zoning restrictions
agai nst sale of less than the entirety of a property did not make
exenpt the entire property when it exceeded the acreage

l[imtation for a honmestead exenption), cert. denied, 520 U. S.

1186 (1997). See Nofsinger, 221 B.R at 1020 n.2. Moreover,

they were expressly criticized in Dudeney, 159 B.R at 1006 n.1

I n Engl ander, the bankruptcy court had declined to hold as
non- exenpt, under the residence-use restriction, a rented
apartnent over a garage attached to a single-fam |y residence
(and instead disallowed the exenption to the extent it exceeded
the acreage Iimtation). Englander, 156 B.R 862, 866-67 (Bankr.

MD. Fla. 1992). Although nentioning Kuver and Makarew cz, the

court appeared not to enbrace their severability requirenent
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(al though the decision is less than clear in this regard).
Instead, it reasoned that “the garage apartnment was built on
homest ead property for utility purposes and not rental purposes,”
id. at 867, a relevant factor under the Florida honestead
exenption law prior to its being anended to include the
residential-use restriction. The court failed to articulate a
rational e for how that factor could survive the anendnent of the
law, and thus is unpersuasive in placing reliance on that factor.
Wt hout acknow edging the criticisnms of Kuver and

Makarew cz, or the weakness of the bankruptcy court's approach in

Engl ander, the court in In re Ballato, 318 B.R 205 (Bankr. M D

Fla. 2004), relied upon those decisions in concluding that in the
case of a single-famly residence, with no severable parts, the
entire property would be exenpt despite the existence of renters.
Even though Ballato's logic m ght be questioned, it is inportant
to note that the cases it distinguished all thensel ves enphasized
the separate character of the part of the premses rented in
concl udi ng that an exenption was unavail able for that rented
part, and the result may be justified as a natter of conmmopn sense

dependi ng on the extent and nature of the renting of roons.

Deci si on Under Mi ne Law

Mai ne’ s honest ead exenption lawis limted to "real or
personal property that the debtor ... uses as a residence...." 14

MR S. A 8 4422(1)(A). In ln re Macleod, 295 B.R 1 (Bankr. D
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Me. 2003), the debtor owned a nobile hone park consisting of a
single, undivided parcel of real estate containing spaces (called
lots) for twenty nobile home units. He resided in a nobile hone
on one of the lots while renting nost of the rest, and
consistently treated the park as a business operation for tax
purposes. The court confined the exenption to the debtor's
nmobi | e honme and, because the trustee had not objected, the |lot on

which it rested. 1

New Hanpshire and Kansas Law

Simlar results have been reached under New Hanpshire and
Kansas honestead exenption statutes which, although not expressly

containing a residence-use restriction, have been interpreted as

10 The debtor used one lot for storage, and his adult son
resi ded on another. Although the court acknow edged that a
debtor’ s honest ead exenption extends to “incidental business use,
like a home office,” the court apparently viewed the |ot devoted
to storage as related to the rented lots, instead of incident to
t he debtor’s residence.
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enbodyi ng such, thus excluding fromexenption in New Hanpshire!!
and in Kansas'? the part of a debtor’s property occupi ed by
others. But none of the decisions involved rooners within a

single famly residence.

Al aska Deci si on

Al aska’ s honestead exenption law is al so residence-use-

restricted. The applicable statute, A S. 09.38.010(a), provides:

An individual is entitled to an exenption as a
homest ead of the individual's interest in property in
this state used as the principal residence of the

1 Under New Hanpshire | aw pursuant to which case | aw
defines the honestead as "the hone, the house, and the adjoining
| and, where the head of the famly dwells; the hone farm It
does not extend to other tenenents, lots and farnms, that are not
occupi ed personally by the owner and his famly; houses in which
they do not dwell, and farnms on which they do not live." Hoitt
v. Webb, 36 N.H 158, 166 (1858). This has been applied as
enbodyi ng a residence-use restriction. See In re Tsoupas, 250
B.R 466, 468 (Bankr. D.N H 2000) (homestead exenption applied
only to the apartnment unit in which debtor resides); Kilburn v.
Filby (Inre Filby), 225 B.R 532, 536 (Bankr. D.N H 1998)
(honest ead exenption applied only to the one duplex unit in which
the debtor resides); Inre Mrulla, 163 B.R 910, 912 (Bankr.
D.N. H 1994) (honmestead exenption applied only to the 5 of 32
roons of a hotel in which the debtor actually resided).

12 A Kansas honestead exenption statute simlar to New
Hanpshire's has been construed in one federal decision as

resi dence-use-restricted. 1In Belcher v. Turner, 579 F.2d 73
(10th Gr. 1978), the court held that the rented portion of a
dupl ex was not exenptible. However, in |In re MCanbry, B.R

___, 2005 W 1581092 (Bankr. D. Kan. July 1, 2005), the
bankruptcy court pointed to other Kansas deci sions which appeared
to support a contrary conclusion (one having all owed exenption of
the part of the property used as a hotel), and pointed to the

exi stence of owner-control over the property (a factor not
advanced by the debtor in Belcher) in holding that the rented
part of a duplex was exenpti bl e.
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i ndi vi dual or the dependents of the individual, but the
val ue of the honestead may not exceed [ $64, 800.00]. 13

In In re Shell, 295 B.R 129 (Bankr. D. Al aska 2003), the court

held that the debtor could exenpt a six-unit apartnent as a
homest ead when he occupi ed one unit and rented out the other
five. The court reasoned that the |egislative history
denonstrated that the honestead is designed to both provide a

pl ace to reside and keep the debtor from seeking public
assistance, and that this latter goal was advanced by incl uding
in the honmestead i ncome-produci ng property. The court noted that
Al aska’s statute had evol ved froma prior statute under which the
homestead of a famly was exenpt, with a requirenent that the
“honmest ead nust be the actual abode of and owned by such famly
or sone nenbers thereof,” and a dollar limtation. That statute
had been construed as permtting exenption of a house whose first
fl oor was used by the debtor and the other hone-owner as a
grocery store. The legislature had shown no intention to change
that result under the amended statute which was intended to

i beralize exenptions.

Deci sions Under 11 U.S.C. 8§ 1322(b)(2)

Under 11 U. S.C. 8§ 1322(b)(2), a plan may not nodify the

rights of holder of a secured claimif the claimis “a claim

13 The previous dollar cap in AS 09.38.010(a) was i ncreased
by 8 Alaska Adm n. Code 95.030(a).

24



Case 04-01508 Doc 61 Filed 08/02/05 Entered 08/02/05 14:36:12 Desc Main
Document  Page 25 of 30

secured only by a security interest in real property that is the

debtor’s principal residence.” In Lonas Mirtgage v. Louis, 82

F.3d 1, the Court of Appeals for the First Grcuit held that this
antinodification provision did not apply to a nmulti-unit property
in which the debtor resided in only one unit.* As Lonmas notes,
82 F.3d at 6-7, in 1994 Congress enacted an identi cal
antinodification provision for chapter 11 cases, 11 U S.C. 8§
1123(b)(5), and the Judiciary Commttee Report specified that the

provi si on:

does not apply to a commercial property, or to any
transaction in which the creditor acquired a lien on
property other than real property used as the debtor’s
resi dence. [Enphasis added. ]

The Judiciary Commttee Report referred to In re Ramrez, 62 B.R

668 (Bankr. S.D. Cal. 1986), as an exanple for this proposition.
Lomas, 82 F.3d at 7. Ranmirez held that the antinodification

provi sion of 8§ 1322(b)(2) does not apply to nulti-unit houses if

14 Accord, In re Bulson, BR _ , 2005 W 1397149
(Bankr. WD. Mch. 2005); Maddaloni v. Ford Consuner Finance Co.
Inc. (In re Maddaloni), 225 B.R 277 (D. Conn. 1998). Contra In
re Macal uso, 254 B.R 799, 800 (Bankr. WD.N. Y. 2000). Sone
deci sions take a nmulti-factor approach that |ies between the
bright-1ine approaches of Lomas and Macal uso. See Litton Loan
Servicing, LP v. Beanon, 298 B.R 508, 512 (N.D.N. Y. 2003);
Brunson v. Wendover Funding, Inc. (In re Brunson), 201 B.R 351,
354 (Bankr. WD. N Y. 1996) (asking whether the transaction was
“predom nantly viewed by the parties as a | oan transaction to
provi de the borrower with a residence”); In re Scarborough, 2004
W. 2431544 (E.D. Pa. 2004). However, those deci sions disagreeing
with Lomas would not alter the court’s conclusion in this case
that Springmann used the entire property as his residence despite
renting out the two bedroons.
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the security interest extends to rental units.

Sections 1123(b)(5) and 1322(b)(2), and Ram rez, as

interpreted by Lomas, thus support the proposition that a nulti-

unit house that is not solely debtor-occupied, based on a rental
or rentals to others, is not inits entirety “real property used

as the debtor’s residence.”?®
C.

The foregoing survey of the rulings under simlar statutory
provisions inclines the court to the viewthat the unlimted
nature of the District of Colunbia s honestead exenption would
result in the residential-use restriction of D.C. Code Ann. 8 15-
501(a)(14) being applied to disqualify for exenption those units
of a multi-unit property that are |eased to others. However, the
foregoi ng survey does not provide a clear answer to whether the

District’s residence exenption extends to roons in the debtor’s

% The requirenents for qualifying for the antinodification
provi sions of 88 1123(b)(5) and 1322(b)(2) nay be nore expansive
than the requirements for qualifying for a residence-use-
restricted honmestead exenption in one regard irrelevant to the
i ssue addressed here of the effect of rental of part of the
property. If a loan served to finance the purchase of a | arge
significant conmercial operation on |land with a hone | ocated on
it, so that the | oan was commercial in nature, sone decisions
hol d that the antinodification provisions do not apply even
t hough the honme is the debtor’s principal residence. See In re
Leazier, 55 B.R 870 (Bankr. N.D. Ind. 1985) (farm; In re Hines,
64 B.R 684 (Bankr. D. Colo. 1986) (sane). In contrast,
operation of a comrercial enterprise on property has been held
not to destroy the honestead exenption for that property on which
is located the debtor’s honme. See 1n re Nelson, 225 B.R at
508.
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home that are rented to others. Carried to a |ogical extrene,

t he deci sions disallow ng the honestead exenption based on a

resi dence-use restriction in the case of separate units rented to
ot hers arguably woul d require disallowance of the exenption with
respect to roonms rented out within a single-famly residence.
However, those decisions were careful to note the separate unit
character of the rented units. Only Ballato addressed the issue
of renters sharing a single-famly residence with the debtor, and
in Ballato the court concluded that renting out part of a single-
famly residence did not destroy the character of the property as
property used by the debtor as a residence. Although the
reasoning of Ballato may be criticized, its result on the facts
of this case would not be. Common sense dictates that a nerely
incidental renting of one or two bedroonms to university students
in a three-bedroomsingle-famly dwelling does not destroy the
character of those roons as part of a real property used as the

debtor’s residence.

A contrary concl usion could have adverse consequences in the
i npl enentation of related statutory provisions. |If the rental of
a bedroom prevented that roomfrom being part of property used as
a debtor’s residence for purposes of the District’s residence
exenption (and for purposes of 11 U S.C. 8§ 522(d)(1) which
contains an identical residence-use restriction), that woul d nmean

under Lomas that the nere renting of a bedroomto a university
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student woul d deprive the debtor’s honme nortgage of the
protection of the antinodification provisions of 11 U.S.C. 8§
1123(b)(5) and § 1322(b)(2).'®* As a matter of commobn sense, one
woul d not think that renting out a bedroomto a university
student in a single famly residence would nean that the hone
nortgage debt is not “a claimsecured only by a security interest
in real property that is the debtor’s principal residence.” Such
arental is nerely incidental, and does not transformthe
character of the property as “real property that is the debtor’s
princi pal residence” within the neaning of 88 1123(b)(5) and

1322(b) (1).

The difficulty, of course, is one of |line drawi ng: when does
renting out of part of the property cross the Iine and renove
that rented property frombeing part of real property used as the
debtor’s principal residence? Wen the space rented is not a
separate dwelling unit, such that the case is one of shared
resi dency, and when the extent of such rentals does not change
the character of the property into a comrercial property (as in

the case of the bed and breakfast operation in In re MVay, 150

B.R 254 (Bankr. D. O. 1993), or a hotel as in Mrulla, 163 B.R

at 910), the property inits entirety should still be viewed as

' As already noted, Lonmms supports the proposition that a
mul ti-unit house that is not solely debtor-occupi ed, based on a
rental or rentals to others, is not inits entirety “real
property used as the debtor’s residence.” Lomas was careful to
l[imt its holding to a multi-unit property.
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bei ng used as the debtor’s residence.

A useful analogy is the line drawing that has been set forth
in the regul ati ons governi ng deduction of nortgage interest for a
qual ified residence under 26 U S.C. 8§ 163(h)(2)(D). Under 26
CFR 1.163-10T(p)(4), “[p]roperty that is not used for
residential purposes does not qualify as a residence.” In turn,

under 26 C.F.R 1.163-10T(p)(4)(ii):

| f a taxpayer rents a portion of his or her
princi pal or second residence to another person (a
“tenant”), such portion may be treated as used by the
t axpayer for residential purposes if, but only if—-

(A) Such rented portion is used by the tenant
primarily for residential purposes,

(B) The rented portion is not a self-contained
residential unit containing separate sleeping space and
toilet and cooking facilities, and

(C© The total nunber of tenants renting (directly
or by subl ease) the sanme or different portions of the
residence at any tinme during the taxable year does not
exceed two. For this purpose, if two persons (and the
dependents, as defined by section 152, of either of
them share the sanme sl eeping quarters, they shall be
treated as a single tenant.

[ Enphasi s added.] The lines drawn by the tax regul ation are not
adopted by this court for purposes of applying the residence
exenption statute, but are illustrative that in determ ning

whet her property is used as a debtor’s residence common sense
dictates that the |line ought not be drawn so that absolutely any
rented portion of a property cannot qualify as part of property

used by the debtor as a residence.
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To recapitul ate, common sense dictates that one or two
bedroons rented out in a single famly residence to university
students, with the students sharing a common entrance and
enj oyi ng use of the common areas of the house on a shared
residency basis, are part of “the debtor's aggregate interest in
real property used as the residence of the debtor” within the
meani ng of D.C. Code Ann. 8§ 15-501(a)(14). Nor does having one
or two rooners in one’'s single-famly hone to generate extra
i nconme change the character of the real property into a
principally nonresidential conmercial enterprise of |easing out
roons (as in the case of a hotel or a bed and breakfast
operation) such that only the space occupi ed by the debtor
qualifies for the exenption. That Springmann treated the two
bedroons on his tax returns as income-generating rental activity
is only one factor the court will consider in determ ning whether
he has used the entire real property as his residence. Wat is
stated in the tax fornms is not dispositive evidence of the
character of the property. Accordingly, the court rejects the
trustee’s objection relating to the rented bedroons. An order

foll ows.

[ Si gned and dated above]

Copies to: Debtor; Debtor’s Counsel; Chapter 7 Trustee; Counsel
for Chapter 7 Trustee; United States Trustee.
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