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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

HARPAL S. CHEEMA, No. C 04-03869 Sl

Plaintiff, ORDER GRANTING PETITION FOR
WRIT OF HABEAS CORPUS
V.

MICHAEL CHERTOFF, SECRETARY,
DEPARTMENT OF HOMELAND SECURITY

Defendant.

Harpa S. Cheema, an Indian nationd in custody of the Department of Homeland Security (“DHS’),

filedthis actionon September 14, 2004, seeking awrit of habeas corpus pursuant to 28 U.S.C. § 2241. After
reviewing the papers submitted, the Court GRANTS the petition for the reasons discussed below.

BACK GROUND!

Petitioner Harpa Singh Cheema (* Cheema’ or “petitioner”) is an Indian nationa and a baptized Sikh
who has been in the custody of the Department of Homeand Security (“DHS’) and its predecessor, the
Immigration and Naturaization Service (“INS’) snce November 3, 1997. Heis a “centra figure” in the
movement to establish an independent Sikh state, Khaistan, and was subjected to persecution in India as a
result. He fled to Canadain August 1990, and came to the United States two months later, where he joined
the Sikh Y outh of America and participated in lobbying efforts for the cause of Sikh independence. He
returned to Indiain February 1992, upon learning that his wife wasill, and was arrested and tortured uponhis

! The factua background information is taken fromCheema s Petition and the Ninth Circuit Court of
Appeds decision in this matter. See Cheema v. Ashcroft, 383 F.3d 848 (9th Cir. 2004).
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arival. Hewas rdeased on bail three months later, and remained in hiding in India until May 1993, when he
and his wife arrived in New York City. They were paroled into the United States but not admitted. Both
petitioner and his wife gpplied for asylum, withholding of deportation, and relief under Article 3 of the U.N.
ConventionAgaing Torture (“CAT”). Anlmmigration Judge (“1J") granted petitioner’ swife asylum and found
her digible for withholding of deportationand rdlief under CAT. The IJ denied petitioner’ sasylum gpplication
and his application for withholding of deportation,? but granted the application for “deferra of remova”
(“DOR”) under the CAT.® See Petition, Ex. 3 at 000510.

Both the DHS and petitioner appeded to the Board of Immigration Appeds (“BIA”), the DHS from
the withholding of deportation, and petitioner from the denid of asylum. The BIA issued adecison on May
8, 2002, inwhichit did not disturb the 1J sfindings concerning withholding of deportationand relief under CAT.
The BIA hdd that petitioner had engaged in terrorist activity by soliciting fundsfor “individuas and groups, i.e.
Bittu and Panjwar, that he knew or reasonably should have known or at least had reason to believe had
committed terrorigt activity,” and had given materid support to theseindividuas. Cheema, 383 F.3d at 853.
The BIA hdd that these findings barred withholding of deportation for petitioner, because giving financia
support to terrorists and fadlitatingtel ephone calsfromIndia * necessarily endanger|ed] thelives, property and
welfare of United States citizens and compromisg{d] the defense of the United States.” 1d. The BIA held that
petitioner was “indigible for dl forms of relief except deferrd of remova under the Convention Againgt
Torture.” Petition, Ex. 2 at 000018.

Petitioner appedled to the Ninth Circuit. In a published opinion, the Court of Appeds affirmed the
BIA’sfinding that some of Cheema s acts congtituted terrorist activity, and affirmed the BIA' s determination
that full relief under CAT was barred. Cheema, 383 F.3d at 859. The Court of Appeds aso affirmed the

2 The | denied petitioner asylum because she did not find him credible on the subject of hisfundraising
activitiesinthe United States between 1990 and 1992. Peitioner raised money inthe United Statesfor families
in the Punjab and for individuas injured while trying to cross between Pakistan and India, and he put potentia
donors in contact with Ddjit Singh Bittu, aleader of the militant wing of the Sikh Student Federation in India,
whom petitioner knew asastudent inindia He aso took phone calls from individuasin Indiaand connected
themwithBittuinPakistan. In addition, in 1995, whilein the U.S,, petitioner had contact with the head of the
militant Khalistan Commando Force, Paramjit Singh Panjwar.

3 Technicdly, the I Jruled that Cheema was entitled to withholding of deportation but wasbarred from
thisrelief as adanger to the U.S. because he had engaged in terrorist activities. However, the 1J found that
Cheema was subject to a discretionary waiver.
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BIA’s holding granting deferral of remova to Cheema. 1d. The Court of Appeals remanded Cheema's
petitions for withholding of deportation and asylum, holding that the BIA’s conclusion that petitioner was a
danger to national security was not supported by “ substantia evidence.” 1d. at 857. The court criticized the
BIA’s stlatement that it was “sdf-evident” that Cheema s activities “inherently involve this country in [foreign]

conflictswithout our leave or agreement” and “create the very real possihility that such conflictswill be brought
home to us by their warring factions,” because [ s|ubstantid evidenceisrequired to link the finding of terrorist
activity affecting Indiawith one of the criteria rdating to our nationd security.” Id. at 857-58. The Court of
Appeds remanded Cheema s withholding of deportation and asylum petitionsin order for the BIA “to make
that determination using the correct inquiry.” 1d. at 859.

This petition followed, and is now before the Court.

LEGAL STANDARD
Cheema s petition for habeas corpus rdlief was filed pursuant to 28 U.S.C. § 2241. To obtain relief
under this Satute, petitioner must demondrate thet “heisin custody in violation of the Congtitution or lawsor
treaties of the United States.” 28 U.S.C. § 2241(c)(3).

DISCUSSION

Petitioner contendsthat he isunder afind order of removal pursuant to 8 U.S.C § 1231, and because
hisremova is not reasonably foreseeabl e, hiscontinued detention by the DHS is no longer authorized by statute
or under the Supreme Court’ sdecisoninZadvydasv. Davis, 533 U.S. 678 (2001). According to petitioner,
the BIA’s May 8, 2002 decisonwas anadminigraively find order of removal triggering the statutory removal
period under 8 U.S.C. § 1231(a)(1)(B), during which an aien who is ordered removed must be removed by
the Attorney Generd within a period of ninety days. Petitioner was detained throughout this 90-day period
(from May 8, 2002 to August 6, 2002), and he remains detained today, even though the removal period
expired approximately three years ago. Applying Zadvydas, he argues thet there is no possibility that he will
be removed to Indiaiin the reasonably foreseesble future because the Ninth Circuit, the BIA, and the 1J have
al agreed that he will be tortured there and that CAT prohibits his remova to India. Accordingly, he seeks
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release, contending that his continued detention is no longer authorized.

The government opposes Cheema spetitionongroundsthat he is not subject to an adminidratively find
order of remova, and therefore Zadvydas does not gpply. According to the government, because of the Ninth
Circuit’'s remand of hiscaseto the BIA, Cheemais dill in “pre-remova order” — rather than “post-removal
order” —detention, whichis conditutiondly permissible. The government also suggests that, because Cheema
isinthe process of remova proceedings, his request for release amounts to arequest for judicid review of his

denid of parole into the United States, and the Court lacks subject matter jurisdiction over such arequest.

A. Deferral of removal.

The BIA found that petitioner was “indigible for al forms of rdlief except deferral of removal under the
Convention Againg Torture” Petition, EX. 2 at 000018. The threshold issues are: (1) whether a deferral of
removd (“DOR”) isgoverned by 8 U.S.C. § 1231, and (2) if s, whether petitioner’s DOR isafind order of

removd.

1 Deferral of removal isgoverned by 8 U.S.C. § 1231.
Beforethe Court determines whether petitioner’s DORisafind order of remova, the Court must first
consider whether aDOR is governed by 8 U.S.C. § 1231.
8 U.S.C. § 1231(a)(1)(A) provides:
(A) Ingenerd. Except as otherwise provided in this section, when an dien is ordered
removed, the Attorney General hdl remove the dien from the United States within a
period of 90 days (in this section referred to as the “remova period”).
Section 1231 places a reguirement on the government to remove an dien subject to afind order of remova
within the 90-day remova period. However, DHS regulations contain conflicting language on whether the
government is required to remove an dien granted DOR.
The DHS regulations governing DOR date that, dthough the government isrequired to defer remova
to the country where the dienismorelikely than not to be tortured, “the dien may be removed at any time to
another country.” 8 C.F.R. 8§ 1208.17(b)(1), (2) (emphasis added). This language suggedts that, athough

DORmay beafind order of removd, the government is not required to effectuate the removad. Furthermore,
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DOR does not confer aright to release for diensin DHS custody. 8 C.F.R. § 1208.17(c) (“*Nothing in this
section shdl dter the authority of the Service to detain an dien whose remova has been deferred under this
sectionand whoisotherwise subject to detention.”); see Gordon, Mallmen, & Y ae-Loehr, 3 ImmigrationL aw

and Procedure § 33.10[4][b] (2002). After granting a DOR, the immigrationjudge “shdl informthe dienthat

deferra of remova will not necessarily result in the dien being released from the custody of the Serviceif the
dienissubject to suchcustody.” 8 C.F.R. § 1208.17(b)(2)(ii). In petitioner’sapped to the Ninth Circuit, the
Court of Appeds apparently recognized that its order remanding the case would not itsdlf result inpetitioner’s
release; “respitefromtorture islimited if the consequenceisthat apetitioner isddiberately detained in custody
in this country.  To be offered indefinite imprisonment as an dternative to likdly tortureis to be offered a
harsh choice” Cheema, 383 F.3d at 859 (emphasis added).

However, the regulations a so provide that decisions pertaining to the detention and release of andien
granted DOR “shdl be made according to part 241 of thischapter.” 8 C.F.R. §1208.17(c). 8 C.F.R. §241,
which generdly governs the detention and remova of diens ordered removed, explicitly includes DOR with
removal orders pursuant to 8 U.S.C. § 1231.* Section 241.4 appliesto “diens granted . . . withholding or
deferral of remova under the ConventionAgaing Torture. . .” 8 C.F.R. § 241.4(b)(3). Under section 241.4,
DOR is subject to a 90-day removal period and “the didrict director shall continue to undertake appropriate
steps to secure travel documents for the alien both before and after the expiration of the remova period.” 8
C.F.R. 8§241.4(g)(1)(C)(ii), (9)(2) (empheds added). Thissectionrequiresthegovernment to try and continue
to try to secure removad for the dien granted DOR during and after the removal period in 8 U.S.C. § 1231.
Thus, it gppears that the DHS regulations intend to apply 8 U.S.C. § 1231 to grant of DOR.

A memorandum from the DHS (then INS) Generd Counsdl suggests that the agency dso interprets
the regulations so that the remova period and detention of diens under 8 U.S.C. § 1231 gpplies to diens
granted DOR:

Section 24118)(1) of the Immigration and Nationdity Act (INA) [codified as8 U.S.C. §
1231] establishes a 90-day “remova period” that generally commences on the date a

48 U.S.C. § 1231 governs diens ordered removed who are inadmissible under section 212 of the
Immigration and Nationdity Act (“INA”), or removable under INA § 237(a)(1)(c) (violated nonimmigrant
datus or condition of entry), INA 8§ 237(a)(2) (criminal offenses), or INA § 237(a)(4) (security and related
grounds). 8 C.F.R. § 241.4(a).
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remova order becomes adminidratively find. . . . The memorandum addresses the
authority of the Immigrationand Naturaization Service (INS) under certain circumstances
to release an dien who has a find order of removal, and who has aso been granted
withholding or deferral of removal, before the 90 day removal period hasexpired. . .. An
dien who has been granted . . . deferral of remova to a specific country under the
Convention Againg Torture, remains an alien who is subject to afina order of removal.

Mem. from Bo Cooper, No. HQCOU 50/1/1, Detention and Release during the Removal Period of Aliens
Granted Withholding or Deferra of Remova (Apr. 21, 2000). “During the 90-day removal period, the INS

must seek to remove the dlien [with find orders of removd].” Mem. fromBo Cooper, No HQCOU 50/1/1,
Detention and Release of Alienswith Find Orders of Removd (Mar. 16, 2000).

Based on 8 C.F.R. § 241.4, the Court concludes that detention and remova of diens granted DOR
isgoverned by 8 U.S.C. § 1231, and therefore that these aiens are subject to the 90-day removal period.

2. Petitioner’sDOR isafinal order of removal.

Petitioner arguesthat his DOR isafina order of remova under 8 U.S.C. 8§ 1231(a)(1)(B)(i) because
itisafind adminidraive decison. Therefore, hisremova period beganonMay 8, 2002, the date of the BIA's
decison. The government contends that the grant of DOR is not final because the Ninth Circuit remanded the
caseto the BIA for recongderation of the question of withholding of deportation and asylum, whereit is il
pending. See Cheema, 383 F.3d 848.> The issue this Court must address is whether the Ninth Circuit's
remand to the BIA affected the findity of petitioner’s order of removal.

A DOR isgranted to an alien who (1) has been ordered removed, (2) is entitled to protection under
the Convention Againg Torture, and (3) is subject to mandatory denid of withholding of removd. 8 C.F.R.
§1208.17(a). An DOR becomesafind order of remova under 8 U.S.C. § 1231(a)(1)(B) on the latest of
the following:

(i) The date the order of remova becomes adminidratively find.
(i) If the removd order isjudicidly reviewed and if acourt orders a stay of the removal of the

dien, the date of the court’sfina order.
(iii) If the dienis detained or confined (except under animmigraionprocess), the date the dienisreleased from
detention or confinemen.

® The Ninth Circuit sustained the grant of DOR, and thus regardiess of the BIA's disposition on
remand, petitioner’s DOR will remain intact. 1d.
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The Ninth Circuit has not addressed the specific issue presented here of whether a final order of
removal that has been appeal ed to the Court of Apped's and sustained inpart and remanded inpart to the BIA
isconsidered afind order of remova. Here, the Ninth Circuit affirmed the BIA’ sdecisongranting DOR, and
only remanded Cheema s petitions for withholding of deportation and asylum. See Cheema, 383 F.3d at 859-
60. Thus, the decison with respect to DOR isfind in that it cannot be disturbed onremand. For that reason,
the Court concludes that Cheema is subject to a find order of removd, and that his continued detention is
reviewable by this Court.

Moreover, the Court concludesthat the fairly unusua posture of this caseweighs infavor of concluding
that Cheemaissubject to afind order of remova. Onremand, Cheemaisonly digible for morerdief, not less,
under his petitions for withholding of deportation and asylum. Indeed, at ord argument, the government
conceded that, had petitioner lost his apped at the Ninth Circuit, the May 8, 2002 decisionwould have been
afind order of removd; but it took the positionthat because petitioner partidly prevailed and the Ninth Circuit
remanded the caseto the BIA, petitioner no longer has afina order, and therefore 8 U.S.C. 8 1231 does not
apply. As petitioner points out, this logic would produce the absurd result that an aien who loses his gpped
would be released, while an dien who seeks and obtains the relief provided by law is subject to indefinite
detention. Cheema has been detained for gpproximately eight years, and regardless of how the BIA handles
Cheema' s petitions for withholding of deportationand asylum on remand, Cheemais now and will dways be
subject to the deferra of removal order.

The Court also concludes that Cheema! s petitionto the Ninth Circuit did not destroy the findity of the
remova order. Oncethe BIA issued itsremova order, the DHS had full authority to remove petitioner from
the United States, evenduring petitioner’ s apped to the Ninth Circuit. See 8 U.S.C. § 1252(b)(3)(B). Had
the government attempted to remove petitioner, he could have filed for a stay of remova, which, if granted,
would have destroyed the findity of the order of remova, but only until the court granting the stay issued itsfind
ruling. See 8 U.S.C. 8§ 1231(a)(1)(B)(ii). However, that is not the present case. Petitioner never filed for a
stay of remova, so the findlity of the order was never destroyed.

This Court finds that petitioner’'s May 8, 2002 DOR issued by the BIA is afind order of remova
pursuant to 8 U.S.C. § 1231, and his 90-day removal period began on May 8, 2002.
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B. Post-removal period detention and applicability of Zadvydas.

Petitioner argues that since heis subject to afind order of removal pursuant to 8 U.S.C. 8 1231, his
post-removal period of detentionis also governed by that statute. Because his 90-day removal period ended
morethantwo years ago, and because thereis no sgnificant likelihood of removal inthe reasonably foreseeable
future, petitioner contends that his detentionis no longer authorized by statuteor by the Supreme Court decison
inZadvydasv. Davis, 533 U.S. 678 (2001). The government argues thet petitioner isin dill inpre-removal
proceedings, and therefore neither section 1231 nor Zadvydas applies. It contends that pre-order detention
iscondtitutiond under DeMore v. Kim, 538 U.S. 510 (2003), and rel ease of petitioner on parole during pre-
order detentionis entirdy withinthe discretion of the Attorney Generd. Becausethe Court has determined that
8 U.S.C. § 1231 gpplies, it will now consider the gpplicability of Zadvydas.

In Zadvydas, the Supreme Court held that when remova of an dien is no longer reasonably
foreseeable, continued detention is no longer authorized by 8 U.S.C. § 1231. 533 U.S. at 699. Zadvydas
involved two habess petitions by noncitizen permanent residentswho were deportable but remained detained
after ther 90-day remova period had expired. The Supreme Court held that dlowing indefinite detention
serioudy implicated the Fifth Amendment’s Due Process Clause. 1d. at 690. It established aburden shifting
andyds, so that “[a]fter the 6-month period, once an dien provides good reason to bdieve that there is no
sgnificant likelihood of removal in the reasonably foreseeable future, the Government must furnish evidence
sufficient to rebut that showing”; otherwise, the dien should be rdeased. 1d. at 701.°

The Supreme Court in Zadvydas addressed how a habeas court should proceed when determining

“whether a set of particular circumstances amounts to detention within, or beyond, a period reasonably

® The USA PATRIOT Act limitsthe application of Zadvydas, providing for the mandatory detention
of suspected terrorists. 8 U.S.C. 8§ 1226a. Inorder for the Act to gpply to an dien, the Attorney General may
certify that there are “reasonable grounds to believe that the dien(A) is [mg;e%;ed interrorist activities]; or (B)
isengaged inany other activity that endangersthe national security of the United States.” § 1226a(a)(3). Under
§ 12264, an dien who has not been removed under 8 U.S.C. § 1231 “and whose remova is unlikely in the
reasonably foreseeable future, may be detained for additiona periods of up to Sx months only if the release of
the dienwill threatenthe national security of the United States or the safety of the community or any person.”
8§ 1226a(a)(6). The Act does not apply to petitioner because he has not been certified under the Act.

The Zadvydas decison was limited to excludable diens (alienswho have gained initid entry or have
been admitted into the United States). Zadvydas, 533 U.S. at 682. The Supreme Court has since extended
(ZZMOOS)dasto inadmissable diens (diens who have not gained initid entry). Clark v. Martinez, 125 S. Ct. 716
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necessary to secure removad . . . [and] whether the detention is, or is not, pursuant to Statutory authority. . . .
[T]he habeascourt must ask whether the detentionin question exceeds a period reasonably necessary to secure
removal. 1t should measure reasonableness primarily interms of the statute’ s basic purpose, namely, assuring
the dlien’s presence at the moment of removal.” Id. at 699-700. Petitioner’ sdetention of most threeyears
beyond the removal period “exceeds a period reasonably necessary to secure removal.” Because petitioner
isamgor figurein the Skh movement, and because of the record of torture endured by the petitioner inIndia
beginning in 1987, there does not seem to be asgnificant likeihood that petitioner would be able to return to
Indiain the reasonably foreseeable future. There dso doesnot seemto be a Sgnificant chance that petitioner
could be removed to a country other than India in the reasonably foreseeable future. Petitioner has beenin
custody over sevenyears, dmod three yearsfromthe expirationof hisremova period on August 6, 2002, and
the government has not secured removal to another country.

ThisCourt findsthat petitioner has no sgnificant chance of removal inthe reasonably foreseeablefuture,

thus his continued detention is not authorized by satute.

C. Detention or releasereview procedures.
Post-removal period detention of inadmissable diensis governed by 8 U.S.C. § 1231(a)(6), which

provides:

An dien ordered removed who is . . . removable under . . . section 237(8)(4) [security

grounds] or who has been determined by the Attorney Generd to be a risk to the

community or unlikely to comply with the order of remova, may be detained beyond the

remova period, and if released, shall be subject to the terms of supervison in paragraph

(3) [of thissection].
DHS regulations add that after the 90-day remova period, the DHS Didtrict Director will review the dien’'s
records to determine if further detention is warranted. 8 C.F.R. 8§ 241.4(c)(1), (h). Further custody
determinations of any aien who has not been released or removed within three months after the expiration of
the 90-day remova period are made by the Headquarters Post-Order Detention Unit (HQPDU). §
241.4(c)(2). In order to be released, the dien must demondtrate that his release will not pose adanger to the
community and that he does not present a sgnificant flight risk pending remova. 8§ 241.4(d)(1). In

recommending further detention or release, the HQPDU considers severa factors, including: (1) disciplinary
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infractions, (2) crimind conduct, (3) menta hedthreports, (4) prior immigration violations and higory, and (5)
favorable factors, including family tiesto the United States. § 241.4(f). If the pand denies release, it must
review the case within oneyear. 8 241.1(k)(iii). Theregulations Satethet if the Service findsthet thereisno
ggnificant likelihood of the dien’s removal in the reasonably foreseeable future, the Service has the authority
to release the dien under an order of supervison. 8 CF.R. 8 241.4(i)(7).

Following the Supreme Court’s ruling in Zadvydas, the DHS issued new regulaions administering
specid review proceduresfor diens detained whose likelihood of remova was not sgnificant inthe reasonably
foreseedble future. 8 C.F.R. 8241.13. Insuchacase, if during or after the custody review process, “thealien
submits, or the record contains, informationproviding a substantia reason to believe that remova of adetained
dienisnot 9gnificantly likely inthe reasonably foreseeable future, the HQPDU shall treat that as arequest for
review and initiate the review procedures under § 241.13.” §241.4(i)(7).” Theseregulationswerewrittenin
language that tracks the language of Zadvydas, so they exclude “those who have not entered the United
States.” 8§ 241.13(b)(3)(i). In Clark v. Martinez, 175 S.Ct. 716 (2005), the Supreme Court extended
Zadvydas to inadmissble diens. Theregulationshave not been changed sincetherulingin Clark v. Martinez,
but the Court finds that they should be read to encompass the Supreme Court’s directives in this regard.
Accordingly, this Court finds that 8 C.F.R. § 241.13 gppliesto inadmissible diens.

CONCLUSION
This Court hereby finds that: (1) petitioner’s DOR isafina order of remova pursuant to 8 U.S.C. 8§
1231, (2) the principles of the Supreme Court’s ruling in Zadvydas gpply to petitioner’ s detention, (3) and
there is no sgnificant chance that petitioner will be removed in the reasonably foreseegble future.
The Court GRANTS the writ of habeas corpus and ORDERS the DHS forthwith to make a custody

determination concerning petitioner’ s release under an order of supervison.

" For diens who have been ordered removed but have been detained on account of security or
terrorism concerns, specid review procedures are followed according to § 241.14(d). The review process
includes determinationif the dien’ srel ease presents a Sgnificant threet to nationa security and if there areany
conditions of release that can reasonably be expected to avoid such athreat. § 241.14(d)(1).

10
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ITISSO ORDERED.

Dated: November 16 2005
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SUSAN ILLSTON
United States Didtrict Judge
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