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UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CALIFORNIA

GEORGIA TRYAN and MARILYN
ECHOLS, as individuals, and on behalf of
other members of the general public similarly
situated,

Plaintiffs,
V.
ULTHERA, INC., a Delaware corporation;
and MERZ NORTH AMERICA, INC,, a
Delaware corporation,

Defendants.

CASE NO. 2:17-cv-02036-MCE-CMK
Hon. Morrison C. England, Jr.
STIPULATED PROTECTIVE ORDER

Courtroom: 7
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Pursuant to Rule 26(c) of the Federal Rules of Civil Procedure and Local Rule 141.1, it is
hereby stipulated and agreed by the parties, through their undersigned counsel, that in order to
facilitate the expeditious production of documents, the following provisions shall be applicable in
this action:

GOOD CAUSE STATEMENT

Good cause exists for the entry of this stipulated protective order, inasmuch as the
documents which the parties identify to be designated for protection fall within the categories of
material, which qualify for protection as confidential research, development, or commercial
information, which is proprietary and valuable, and/or which is confidential information that is
sensitive, private, personal, constitutes a trade secret, and/or is otherwise protected from disclosure
under pertinent authorities. See Fed. R. Civ. Proc. 26(c); Cal. Civil Code 8§ 3426.1; Phillips v.
Gen. Motors, 307 F.3d 1206, 1211-1212 (9th Cir. 2002); Pearson v. Miller, 211 F.3d 57, 72-73
(3d Cir. 2000); In re Agent Orange Product Liab. Lit., 104 F.R.D. 559 (E.D.N.Y. 1985); Inre
Remington Arms Co., Inc., 952 F.2d 1029 (8th Cir. 1991); SEC v. TheStreet.Com, 273 F.3d 222,
225 (2d Cir. 2001); Dove v. Atlantic Capital Corp., 963 F.2d 15 (2d Cir. 1992). Public disclosure
of documents falling within those categories would cause economic harm to the designating entity
and unjustly enrich the designating entity’s competitors, or would place private, protectable
information into the public forum, to the personal harm of the persons whose information was
intended to be protected, and/or would otherwise cause economic or personal injury to the
designating parties. See, e.g., Pansy v. Borough of Stroudsberg, 23 F.3d 772, 776 (3d Cir. 1994);
Pearson v. Miller, 211 F.3d 57 (3rd Cir. 2000); In re Agent Orange Product Liab. Lit., 104 F.R.D.
559 (E.D.N.Y. 1985). The burden to support the designation of each document is borne by the
designating party under the terms of this Protective Order, which provides for specific Court
review in the event of any challenge, and which does not modify the rules that govern sealing
documents.

SPECIFIC PROVISIONS

1. “Confidential” as used herein means any information that is designated as

Confidential in this action whether it be a document, information contained in a document,
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information revealed during a deposition or in an interrogatory answer or any information
otherwise disclosed in formal or informal discovery that has been designated as Confidential.

2. “Highly Confidential” information as used herein means any Confidential
information designated as Highly Confidential.

3. Any information produced or received from a party or non-party in the course of
this action may be designated Confidential or Highly Confidential upon the good-faith belief that
there is “good cause” for confidential treatment of the information pursuant to Rule 26(c) of the
Federal Rules of Civil Procedure, because such information contains or reflects confidential
information which has not been made public and/or which the designating party believes in good
faith will, if disclosed, cause harm to its competitive position. Confidential documents and
information shall include but are not limited to confidential research, trade secrets (as defined by
Cal. Civil Code § 3426.1), development or commercial information and any proprietary or
commercially sensitive business or financial information, pricing, profit, revenue and cost data,
device specifications, documents specifically protected by confidentiality provisions in existing
agreements between parties and/or non-parties, market reports and competitive data, employee
instructions, directives, and communications not intended to be publicly circulated, proprietary
processes, methods and procedures, customer information and data, including identifying
information, usage information and history, and third-party agreements, specifications, and
disclosures, and internal or external correspondence between customers and/or third parties where
there is a reasonable expectation of confidentiality and/or which are otherwise protected by law.
Highly Confidential documents and information shall include but are not limited to customer
private personal information, private medical information, certain pricing, modeling, profit,
revenue and cost data, certain customer information, certain device specifications, certain market
reports and competitive data, certain proprietary processes, methods and procedures and/or other
information protected from disclosure by one or more federal or state privacy or consumer
protection laws, authorities or regulations and/or which are otherwise protected by law.

4. Documents containing confidential information shall be designated as such by

placing a legend, either Confidential or Highly Confidential, on the document sufficient to identify
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it as entitled to confidential treatment in this action. If an electronic document is produced in
native-format, documents containing Confidential or Highly Confidential information shall be
designated by providing an associated field containing the confidentiality designation in the load
file or shall be designated in written correspondence to the other party with sufficient information
to identify the document that is to be designated as Confidential or Highly Confidential.

5. Confidential and/or Highly Confidential information produced or received in the
course of this action shall be used solely for the purpose of this action (including any appeals) and
not in any other litigation or for any business or other purpose whatsoever. At the conclusion of
this litigation (which shall mean within 15 days of the latter of the expiration of all appeals and/or
appeal periods of right from an order finally approving of a settlement or, if no settlement, within
15 days of the latter of the expiration of all appeals and/or appeal periods of right from the
dismissal and/or entry of judgment in this action), counsel for the parties shall, at the option and
sole expense of the producing party, return all Confidential and/or Highly Confidential documents
produced, or destroy all such documents, including all copies.

6. Confidential information may be inspected only by the following persons:

€)) the parties to this action and counsel of record for the parties to this action and any
other lawyers specifically employed by them in connection with this action, and any legal, clerical,
secretarial or other staff of such counsel assisting them;

(b) during their depositions, witnesses, and attorneys for witnesses, in the action to
whom disclosure is reasonably necessary.

(©) experts or consultants retained by the parties and any employee of such experts or
consultants;

(d) the Court and court personnel under direction of the Court;

(e) court reporters during depositions when disclosure is necessary for the examination
of a witness;

()] author(s) and recipient(s) of any Confidential information or those indicated on
such Confidential information as authors or recipients, and any testifying witness whose testimony

a party believes will be aided by reviewing Confidential information;
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(9) mediators or other third party neutral evaluators and their support staff; and

(h) any other person as to whom the parties in writing agree, or as to whom the Court
directs, shall have access to such information.

7. Highly Confidential information may be inspected only by the following persons:

€)) counsel of record for the parties to this action and any other lawyers specifically
employed by them in connection with this action, and any legal, clerical, secretarial or other staff
of such counsel assisting them;

(b) during their depositions, witnesses, and attorneys for witnesses, in the action to
whom disclosure is reasonably necessary, although the Parties reserve the right to object to
showing a witness a Highly Confidential document, on a document-by-document basis, in which
case the subject document may not be shown to the witness or counsel pending resolution of any
dispute over the document.

() experts or consultants retained by the parties and any employee of such experts or
consultants assisting them in the action to whom disclosure is reasonably necessary provided that:

i.  Prior to receiving any documents designated as Highly Confidential, each
expert or consultant shall execute the “Acknowledgment To Be Bound By
Protective Order” (Attachment A); and

ii.  The expert or consultant is not currently, and is not anticipated to become,
an officer, director, or employee of a Competitor during the pendency of
this action. “Competitor” as used herein means any company that
manufactures or sells a product classified by the FDA as a “focused
ultrasound stimulator use system for aesthetic use.”

iii.  To the extent an expert or consultant who is shown a Highly Confidential
document later becomes an officer, director, or employee of a Competitor,
counsel for the party receiving the Highly Confidential document will,
within 10 days of learning about the employment, inform counsel for the
party that produced the Highly Confidential document of the identity of the

expert or consultant, the identity of the Competitor and the nature of the
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Highly Confidential information disclosed to the expert or consultant.
However, the Parties have no affirmative duty to request or monitor such
expert or consultant’s employment.
(d) the Court and court personnel under direction of the Court;
(e) court reporters during depositions when disclosure is necessary for the examination
of a witness;
()] author(s) and recipient(s) of any Highly Confidential information or those indicated
on such Highly Confidential information as authors or recipients;
(9) mediators or other third party neutral evaluators and their support staff; and

(h) any other person as to whom the parties in writing agree, or as to whom the Court
directs, shall have access to such information.

8. With respect to Paragraphs 6 and 7 above, no person indicated in (b), (c), or (h) of
Paragraphs 6 and 7 may inspect Confidential or Highly Confidential information without: (1)
reading this Stipulation and Order before seeing the information; (2) being made aware of its
terms and conditions, and (3) executing a written acknowledgment in the form of Attachment A
hereto. Upon request, a party who has designated material as Confidential or Highly Confidential
may apply to the Court to obtain copies of the executed Attachment A in the event of a dispute
regarding the propriety of disclosures of Confidential or Highly Confidential material made by the
receiving party and/or a person who falls within the category of persons otherwise required to
execute Attachment A who has received protected information from a receiving party. Such
application may be made ex parte, and shall be made upon good cause in order to ensure
compliance with these obligations and/or to protect against and/or remedy a potential breach of the
obligations set forth herein.

9. No party concedes that any information designated by any other party as
Confidential or Highly Confidential does in fact contain or reflect confidential information, as
defined therein, or has been properly designated as Confidential or Highly Confidential. Any party
may challenge any designation made pursuant to this Protective Order in writing to the

designating party at any time. Unless a prompt challenge to a designating party’s confidentiality
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designation is necessary to avoid foreseeable, substantial unfairness, unnecessary economic
burdens, or a significant disruption or delay of the litigation, a party does not waive its right to
challenge a confidentiality designation by electing not to promptly challenge after the original
designation is disclosed. The challenging party shall initiate the dispute resolution process by
providing written notice of each designation it is challenging and describing the basis for each
challenge. To avoid ambiguity as to whether a challenge has been made, the written notice must
state that the challenge to confidentiality is being made in accordance with this specific paragraph
of the Protective Order. The parties shall attempt to resolve each challenge in good faith and must
begin the process by conferring within 14 days of the service of the notice, in accordance with
Local Rule 251(b). The parties shall comply with all provisions of Local Rule 251 in connection
with any such dispute, and any motion brought thereafter. In conferring, the challenging party
must explain the basis for its belief that the confidentiality designation was not proper and must
give the designating party an opportunity to review the designated material, to reconsider the
circumstances, and if no change in designation is offered, to explain the basis for the chosen
designation. A challenging party may proceed to the next stage of the challenge process only if it
has engaged in this meet and confer process first or establishes that the designating party is
unwilling to participate in the meet and confer process in a timely manner.

If the meet and confer is unsuccessful, the parties shall cooperate in filing a motion
pursuant to Local Rule 251, to be initiated by the designating party, requesting this Court to
resolve the dispute regarding the propriety of the designation or to address and/or modify the
rights or duties of the parties under this Protective Order. The burden of persuasion in any such
challenge proceeding shall be on the designating party, who for purposes of Local Rule 251, shall
be the moving party. Within 14 days of the parties agreeing that the meet-and-confer process will
not resolve the dispute, counsel for the designating party shall personally deliver, email or fax to
counsel for the challenging party the designating party’s portion of the Joint Statement re
Discovery Disagreement set forth in Local Rule 251(c), together with all declarations and exhibits
to be offered in support of the designating party’s position. Within seven (7) days of receiving the

designating party’s papers, counsel for the challenging party shall personally deliver, email or fax
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to counsel for the designating party the challenging party’s portion of the Joint Statement re
Discovery Disagreement, together with all declarations and exhibits to be offered in support of the
challenging party’s position. After the challenging party’s papers are added to the Joint Statement
re Discovery Disagreement by the designating party’s counsel, the Joint Statement re Discovery
Disagreement shall be provided to counsel for the challenging party, who shall sign it
(electronically or otherwise) and return it to counsel for the designating party, no later than the end
of the next business day, so that it can be filed with the notice of motion. Frivolous challenges, and
those made for an improper purpose (e.g., to harass or impose unnecessary expenses and burdens
on other parties) may expose the challenging party to sanctions. Nothing herein shall limit or
affect the right any party to seek additional protection against the disclosure of any documents or
materials.

10. If the propriety of any designation of documents or information as Confidential or
Highly Confidential is disputed, all parties shall continue to afford the information in question
protection as Confidential or Highly Confidential (as designated) until the dispute is resolved as
provided herein.

11.  Any new party to this case may be made subject to this Protective Order by
agreeing to be bound by its terms without further intervention by either party or the Court.

12.  The treatment of Confidential and Highly Confidential information at trial shall be
addressed by the Court and the parties in connection with the pretrial conference, pursuant to
Local Rule 141.1(b)(2).

13. Nothing herein shall prevent any of the parties from using Confidential or Highly
Confidential materials in connection with any hearing or other proceeding in this matter. However,
any documents filed with the Court which make use of Confidential and/or Highly Confidential
materials shall be protected from disclosure to the maximum extent permitted by law, and shall be
filed pursuant to and in strict accordance with the pertinent rules and court procedures relating to
the filing of documents under seal, specifically Local Rule 141.

14, Notwithstanding any of the foregoing provisions, the failure of any party to timely

designate Confidential or Highly Confidential information as such shall not constitute waiver of
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the party’s ability to subsequently designate such information as Confidential or Highly
Confidential. Similarly, the production of information that would otherwise be protected from
disclosure by the attorney-client privilege and/or attorney-work-product doctrine does not
constitute a waiver of the privilege or protection of the requirements of Federal Rule of Evidence
502 are met. Upon notice by the producing party that such material constitutes privileged or
otherwise protected communications that were inadvertently produced, the receiving party shall
promptly return the original and all copies of the described materials to the producing party’s
counsel, and shall fully comply with the receiving party’s obligations under all pertinent
professional rules of conduct and state and federal model rules and guidelines describing attorney
conduct. Any disputes regarding the producing party’s right to the return of such material shall be
brought to the Court upon noticed motion, but during the pendency of the motion, shall not excuse
or suspend the receiving party’s obligations to return such materials. The parties shall meet and
confer before filing of any such motion, and all subject materials shall be treated as Confidential
and/or Highly Confidential until the resolution of the motion, with all filing and disclosure
requirements set forth in this Stipulation and Order fully complied with by the receiving and/or
moving party.

16. In the event that a party is required, by a valid discovery request, to produce a non-
party’s Confidential or Highly Confidential information in its possession, and the party is subject
to an agreement with the non-party not to produce the non-party’s Confidential or Highly
Confidential information, then the party shall:

a. promptly notify in writing the requesting party and the non-party that some
or all of the information requested is subject to a confidentiality agreement with a non-
party;

b. promptly provide the non-party with a copy of this Protective Order, the
relevant discovery request(s), and a reasonably specific description of the information

requested; and

C. make the information requested available for inspection by the non-party.
17. If the non-party fails to object or seek a protective order from this Court within 14
9
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days of receiving the notice and accompanying information, the party required, by a valid

shall produce the non-party’s Confidential and/or Highly Confidential information responsive to
the discovery request. If the non-party timely seeks a protective order, no information that is
subject to the confidentiality agreement with the non-party shall be produced before a
determination by the Court. Absent a court order to the contrary, the non-party shall bear the
burden and expense of seeking protection in this court of its protected material.

18.  The provisions of this Order are not subject to modification and revision by the
Court, upon application by any party, or at the initiation of the Court.

DATED: December 26, 2017 CAPSTONE LAW APC

Bv: /s/ Trisha K. Monesi

discovery request, to produce the non-party’s Confidential and/or Highly Confidential information

Bevin Allen Pike

Trisha K. Monesi

Attorneys for Plaintiffs

GEORGIA TRYAN and MARILYN ECHOLS

DATED: December 26, 2017 McGUIREWoOODS LLP

Bv: /s/ Molly M. White

A. Brooks Gresham

Bethany G. Lukitsch

Molly M. White

Arsen Kourinian

Jim Neale

Attorneys for Defendants

ULTHERA, INC., a Delaware corporation; and
MERZ NORTH AMERICA. INC.,

o JAZE

MORRISON C. ENGL
UNITED STATES DIS

IT IS SO ORDERED.
Dated: January 3, 2018
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