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Bef ore: Edwards, Chief Judge, G nsburg, and Randol ph
Circuit Judges.

pinion for the Court filed by Crcuit Judge G nsburg

G nsburg, Crcuit Judge: The plaintiff in this case won a
jury verdict and judgnment on the theory that the defendant
negligently perfornmed an environnmental renediation; the cen-
tral question before us is whether the plaintiff at trial estab-
lished the standard of care, which is necessary to support the
judgrment in its favor. Under the law of the District of
Colunbia, if the applicable standard of care in a negligence
action is "beyond the ken of the average |ayperson,” then the
plaintiff nust establish that standard through the testinony
of an expert. District of Colunbia v. Arnold & Porter, 756
A.2d 427, 433 (2000) (quoting Messina v. District of Colum
bia, 663 A 2d 535, 538 (D.C. 1995)). Specifically,

the expert nust clearly articulate and [refer to] a stan-
dard of care by which the defendant's actions can be
measured .... Thus the expert nust clearly relate the
standard of care to the practices in fact generally fol-
lowed by [simlarly situated parties] or to sonme standard
national ly recogni zed by such [parties].

Id. (quoting Phillips v. District of Colunbia, 714 A 2d 768,

773 (D.C. 1998)). To simlar effect, "[t]he personal opinion of
the testifying expert as to what he or she would do in a
particul ar case, without reference to a standard of care, is
insufficient to prove the applicable standard of care.” Tra-
vers v. District of Colunbia, 672 A 2d 566, 568 (D.C. 1996).

No one doubts that the standard of care in this case is
beyond the ken of the average layperson. In mounting its
case, therefore, the plaintiff introduced expert testinony; but
its expert described the standard of care with respect only to
an ultimte goal that the defendant failed to neet, not with
respect to any "practices in fact generally followed" or "to
some standard [that is] nationally recogni zed" from which the
def endant departed. Arnold & Porter, 756 A 2d at 433.
Under Arnold & Porter and the cases fromwhich it springs,
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such testinony is insufficient for the plaintiff to prevail and
we therefore nust reverse the judgnent of the district court.

| . Background

The Nati onal Tel ephone Cooperative Association ( NTCA)
sued the Exxon Mobil Corporation (Exxon) in district court,
al l eging negligence. At the tinme of the events at issue, the
NTCA owned and occupied an office building in the District
of Colunbia that abutted a gas station owned by Exxon. In
March 1990 the NTCA di scovered a black Iiquid seeping
through a crack in the basenent of its office building. The
NTCA reported the problemto Exxon, which sent environ-
ment al engineers to exanmine the site and to repair the
baserment wall. Exxon al so conducted a conprehensive inves-
tigation of petrol eumcontanm nation on its own property and
reported the problemto the D.C. Departnent of Consuner
and Regul atory Affairs (DCRA). Exxon then submitted to
the DCRA, and the DCRA approved, a Corrective Action
Pl an (CAP) pursuant to which Exxon woul d renedi ate petro-
| eum contami nation on its property.

There were two basic conponents to the CAP: a "punp
and treat" systemthat used a series of wells containing
punps to control the migration of groundwater and to renove
gasoline fromthe water table; and a "soil vapor extraction”
(SVE) systemthat renoved vaporous gasoline fromthe soil
The CAP further detailed a nunber of specific neasures that
Exxon woul d take and the types of technology that it would
use. According to the CAP, the result would be to "ensure
t hat hydrogeol ogic control is established at the site to prevent
further off-site mgration, as well as elimnate residual soi
hydr ocarbons that could [contam nate the groundwater]."

Not wi t hst andi ng Exxon's renedi ati on efforts, the | eakage
of black liquid through the crack in the wall of the NICA' s
office building recurred in March 1995. The NTCA was then
poised to sell its office building but the deal fell through
owing to the leak. The NICA finally sold the building three
years | ater.
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The NTCA proceeded to the jury on the theory that Exxon
had been negligent in its renediation. The NTCA argued,
and the district court agreed, that Exxon's own CAP supplied
the operative standard of care. The expert who testified in
support of the NTCA' s theory of negligence, M. Kent Canp-
bell, took issue with four aspects of Exxon's remnediation: (1)
the type of punp Exxon installed in the wells; (2) its failure
to excavate nore dirt in installing underground storage tanks;
(3) its installation of an insufficient nunber of wells to capture
groundwater; and (4) its failure to install and to run an
adequate SVE system As Exxon clarified in cross-
exam ni ng him Canpbell expressly grounded these criticisnms
in his owmn views and did not relate themto any genera
practice or recognized standard. Although Canpbell did not
speci fy exactly how Exxon shoul d have achi eved hydrogeol og-
ic control, he did testify that it should have achieved it and
that Exxon's | oss of hydrogeol ogic control coincided with
recurrence of the | eakage.

The NTCA contended that the | eakage, in addition to
damagi ng its building, delayed sale of the building for three
years and thus both deprived it of the return it would have
realized frominvesting the proceeds of an earlier sale, and
owing to a change in market conditions forced it to pay nore
for a long-termlease on the building to which it eventually
moved. The jury found in favor of the NTCA, awarding it
$30, 000 in danmages for harmto the building and $2, 459,357 in
damages arising fromthe del ayed sale. The district court
entered judgnent on that verdict and Exxon appeal ed, chal -
| engi ng both the determnation that it was negligent and the
award of damages for delaying the sale of the buil ding.

I1. Analysis

Initially Exxon maintains that the doctrine of primary
jurisdiction forecloses a finding of negligence; specifically,
Exxon clains the DCRA's exercise of its regulatory authority
i n approving Exxon's renediation plan gave the DCRA pri -
mary jurisdiction, to which the district court owed deference.
See United States v. Wstern Pac. R R Co., 352 U.S. 59, 64
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(1956) (doctrine "cones into play whenever enforcenent of

the claimrequires the resolution of issues which, under a
regul atory schene, have been placed within the special com
petence of an administrative body"). W review the district
court's decision to the contrary only for abuse of discretion.
See Environnmental Technol ogy Council v. Sierra Cub, 98

F.3d 774, 789 (4th Cr. 1996); Brumark Corp. v. Sanmson
Resources Corp., 57 F.3d 941, 947-48 (10th G r. 1995).

Exxon failed to show that the DCRA oversees a conpre-
hensi ve regul atory schene that in any way woul d be dis-
turbed by the instant action. At nost the record suggests
that the DCRA saw nothing in Exxon's renedi ati on plan that
violated the agency's regulations -- not that the DCRA so
cl osely supervi sed the renediation planning or inplenenta-
tion as in practice to prescribe the standard of care that
woul d govern it. The district court was well within its
di scretion, therefore, in hewing to the principle that conduct
conplying with adm nistrative regul ati ons nmay nonet hel ess
be negligent. See, e.g., Restatenent (Second) of Torts
s 288C.

Exxon al so clains that "because the standard of care for a
service station renmediation is not readily discernible by a |lay
person, the District Court erred in not instructing the jury
that the NTCA had to establish that standard through expert
testinmony." Exxon's sole basis for objecting to the |ack of a
jury instruction on this point is District of Colunbia v.
Mtchell, 533 A 2d 629, 649-50 (D.C 1987), in which the Court
of Appeals refused to reinstate a verdict for the plaintiff in a
medi cal mal practice case because such an instruction had not
been given. 1d. at 649-50. Even if Mtchell can be read as
stating a per se rule -- a proposition for which it has never
been cited -- Exxon nust show prejudice in order to secure
reversal upon the basis of a mssing jury instruction. See
Material Supply Int'l, Inc. v. Sunmatch |Indus. Co., 146 F.3d
983, 992 (D.C. Cir. 1998). 1In this case any error was assured-
ly harm ess: the district court instructed the jury that the
NTCA bore the burden of proof and that the rel evant stan-
dard of care was that of a specialist perform ng renediation;
Canmpbel I 's was undi sputedly expert testinony, and there was
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no ot her evidence fromwhich the jury could have concl uded
that the NTCA carried its burden

Exxon next argues that the NITCA did not fulfill its obli-
gation to explain to the jury the operative standard of care
for the renmediation. The NITCA's answer is that it perm ssi-
bly treated Exxon's own CAP as supplying that standard.
The NTCA's principal theory is that the objective of the
CAP -- to "ensure that hydrogeol ogic control is estab-
lished" -- itself supplies the relevant standard of care. |If so,
then liability would be established by the jury finding that
Exxon's | oss of hydrogeol ogi c control caused the renewed
| eakage into the NTCA' s adjoining property.

This theory is nore akin to strict liability or to negligence
per se -- both of which the district court expressly reject-
ed -- than to sinple negligence; it entails no effort to connect
t he danage to any particul ar conduct in which Exxon did or
did not engage. The theory is therefore inconsistent with the
District of Colunmbia's requirenment that a standard of care
beyond the grasp of a lay jury be related either to "practices
in fact generally followed" or "to some standard [that is]
nationally recognized." Arnold & Porter, 756 A 2d at 433.
We cannot deemthe CAP's stated goal of "ensur[ing] hydro-
geologic control" a standard of care on this record because it
stands unrel ated to any accepted practice or standard to
whi ch Exxon shoul d have but failed to conform

The | one precedent that NTCA marshals in hope of bridg-
ing this gap is Levy v. Schnabel Found. Co., 584 A 2d 1251
(D.C. 1991), which involved allegedly negligent construction
the court held that "tak[ing] all necessary steps to prevent
any novenent that woul d cause damage to adj acent proper-
ties" constituted a standard of care. 1d. at 1255. The court
so held, however, only because there was expert testinony --
i ndeed, an expert for each party had specifically testified --
that this was "the applicable standard of care for persons

engaged in [the defendant's line of work]." Id. Therefore,
al t hough this "articulation of the standard of care m ght be
vi ewed as sounding nore like a lofty goal,"” id. at 1256, the

"expert testinmony was sufficient, albeit barely so" to establish

Page 6 of 8



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #99-7124  Document #587258 Filed: 04/03/2001

it as the applicable standard of care. 1d. at 1255. 1In this
case the NTCA cannot claimthe benefit of Schnabel because

it introduced no evidence that "ensuring hydrogeol ogi c con-
trol™ was not nerely a goal but was in fact the prevailing
practice or a national standard applicable to Exxon's efforts
at environnental renediation.

The NTCA fares no better with its argunment that the
prescriptions in the CAP supply a standard of conduct to
whi ch Exxon mi ght be held. The central problemwth the
argunent is that the NTCA s expert, Canpbell, identified no
practice or provision in the CAP from whi ch Exxon departed
in any way that mght have caused the harm | ndeed,
Campbel I consistently couched his criticisnms in terns of his
per sonal opinion, which does not suffice under the |aw of the
District of Colunmbia. See Travers, 672 A 2d at 568 (quoted
above at page 2). Consider: One of Campbell's four criti-
cisns of the renediation effort was that Exxon drilled too few
wells to capture the groundwater; yet that aspect of Exxon's
renedi ation effort fully conplied with the CAP. Two of
Canmpbel I's criticisms related, respectively, to the type of
punp Exxon installed in the wells and to the amount of dirt it
excavated in installing storage tanks; these issues were not
addressed in the CAP, however, nor did Canpbell attenpt to
tie themthereto. Canpbell's final criticismwas that Exxon
was late in installing the SVE systemcalled for in the CAP
and then ran it less than half the time it was in place;
al t hough this mght identify a breach of the CAP, the NICA
adduced no evidence that causally connects it to Exxon's |oss
of hydrogeol ogi c control and the ensuing harmto the build-

i ng.

Finally, the NTCA suggests that "the regulations cited in
the trial court's 'evidence of negligence' jury charge are
rel evant evidence the Jury could consider in determ ning the
common | aw standard of care." These regulations avail it not
with respect to the standard of care, however, as the NTCA
did not introduce expert testinony explaining their applica-
tion, as required in the District of Colunbia. See MNei
Pharm v. Hawkins, 686 A 2d 567, 583 (D.C. 1996) ("this
jurisdiction has required expert testinmony to explain the
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applicability of statutes where the statute is relied upon as
establ i shing the standard of care").

In sum the NTCA failed to establish a standard of care
consistent with its theory of negligence. As that is fatal to
the NTCA' s case, we do not reach Exxon's other argunents.

I1'l. Conclusion

Because the NTCA did not introduce evidence of the
standard of care through expert testinony as required under
the law of the District of Colunbia, it did not prove its case
agai nst Exxon. The judgnment of the district court in favor of
the NTCA is therefore reversed and vacated, and this case is
remanded to the district court for it to enter judgnent in
favor of Exxon.
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So ordered.
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