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Before: Edwards, Chief Judge, Sil berman and Hender son
Circuit Judges.

pinion for the court filed by Crcuit Judge Henderson
Di ssenting opinion filed by Chief Judge Edwards.

Karen LeCraft Henderson, Circuit Judge: Washington
Metropolitan Area Transit Authority (WVATA) chal |l enges
the district court's denial of judgnent as a matter of |aw on
the clainms Jimy Duncan brought under the Americans with
Disabilities Act (ADA), 42 U.S.C. ss 12101 et seq. (1994), and
for which a jury returned a verdi ct awardi ng Duncan $250, 000
in conmpensatory damages: $125,000 for the "decision not to
reasonably accomodate [hin]" and $125,000 "as a result of
[ WWATA' s] decision to terminate [him." Judgnment on the
Verdict, p p 7, 8 WWATA also challenges two post-tria
orders granting attorney's fees and costs and one post-tri al
order granting backpay and prejudgnment interest.

We concl ude that Duncan failed to establish he was dis-
abl ed and thus protected under the ADA and, therefore,
reverse the district court's order denying judgnment as a
matter of law. W also vacate the jury verdict and the post-
trial orders noted above.

Duncan, forty-seven years old at the tinme of trial, attended

hi gh school and trade school in electronics but conpleted
neither. He has an enploynent history of unskilled | abor
positions, many requiring heavy lifting. He began worKking
for WATA in May 1986 as a custodian, a position that
required himto lift between 75 and 100 pounds. Duncan

t hen becane an Autonated Fare Coll ector (AFC) parts run-

ner in Novenmber 1991. He testified that 30 pounds was the
heaviest lifting required and his testi nony was corroborat ed
by that of a co-worker. In early Decenber 1992, as a result
of anot her enpl oyee's grievance, Duncan was transferred
involuntarily to the El evator/Escal ator branch (ELES) into a
position requiring heavy lifting.
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From 1989 to 1992 Duncan sustai ned several back injuries
i ncluding an of f-duty autonobile accident in February 1992.
Sonme of the injuries required a nunber of weeks away from
work or on light duty but in each instance Duncan was able to
return to work without restriction. On Decenber 16, 1992,
working his third night in ELES, Duncan re-injured his back.
Duncan reported the injury to his supervisor, John Wston,
who referred himto WWATA' s Associate Medical Director,
Dr. Mary O Donnell. Duncan al so saw his orthopaedist, Dr.
Harvey N. M ninberg. At that time, Dr. Mninberg linmted
Duncan's lifting to no nore than 20 pounds. See Joint
Appendi x (JA) 60. After another visit in late January 1993,
Dr. Mninberg confirned the restriction. See id. 61.

The nedi cal restriction precluded Duncan fromreturning
to his job in ELES. Wston told Duncan that no |ight duty
position was available in ELES and Duncan was placed on
| eave wi thout pay. Between Decenber 1992 and August 1993
Duncan periodically contacted Weston and Weston's supervi -
sor to inquire about light-duty work. Duncan also applied for
two vacancies in his forner AFC position, one in March and
the other in July. Apparently Duncan's first application was
not forwarded to the decisionmaker, Charles Beuttner, but
the second was. Beuttner declined to interview Duncan for
the second position after |earning that Duncan was in the
process of being term nated, see infra, and was "physically
di squalified.” JA 307-08.

In md-August 1993 Duncan received a letter from Wston
requesting that he schedul e an appointnent with Dr. O Don-
nell and take with himall medical records dating from
February 1993 relevant to restrictions on duty as a parts
runner, including a statement fromhis treating physician
regarding his current condition. Duncan returned to Dr.

M ni nberg who referred himto a neurol ogi st he had seen
before, Dr. Najnmaldin Karim Dr. Karimwas out of town
until Septenmber 1993. At his August 23 appointnment wth

Dr. O Donnell, she was annoyed by his failure to bring the
requested information, told himto | eave and said that he
likely would lose his job. Utimtely, Dr. Karimissued the
requested letter of evaluation on Septenber 10, 1993. The
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letter stated that Duncan could not perform heavy lifting but
could work in the AFC position. Believing W/ATA al ready

had decided to fire him however, Duncan never submitted

the letter to WWATA. Weston had drafted a letter of

term nation on August 31, citing failure to respond to re-
guests from WWATA' s nedi cal office but the letter was not
sent until October 7, 1993.

Due to his inpairment, Duncan could not perform any of
the jobs he had had before being enpl oyed by WWATA. He
i nqui red about some truck driving positions and eventually
acquired a light-duty, part-tine position at Hertz Corporation
where he earned | ess noney than he had earned with
WWVATA.

W review de novo the trial court's denial of a notion for
judgnent as a matter of lawor, in the alternative, for a new
trial. See Curry v. District of Colunbia, 195 F.3d 654, 658-
59 (D.C. Gr. 1999). We will not disturb a jury verdict
"unl ess the evidence and all reasonable inferences that can be
drawn therefrom are so one-sided that reasonable nmen and
worren coul d not disagree on the verdict." 1d. at 659 (quot-
ing Smith v. Washi ngton Sheraton Corp., 135 F.3d 779, 782
(D.C. Cr. 1998)). Evidence supporting the verdict, however,
must be "nmore than nmerely colorable; it nust be significantly
probative.” 1d. (quoting Smth, 135 F.3d at 782).

In an ADA case with no direct evidence of discrimnation
and where the defendant denies that its decisions were noti -
vated by the plaintiff's disability, this court uses the famliar
burden-shifting framework set out in MDonnell Dougl as
Corp. v. Geen, 411 U S. 792 (1973). See Marshall v. Federa
Express Corp., 130 F.3d 1095, 1099 (D.C. G r. 1997). Under
that framework, an ADA plaintiff must prove that "he had a
disability within the neaning of the ADA, that he was 'quali -
fied" for the position with or without a reasonabl e accommopda-
tion, and that he suffered an adverse enpl oynment action
because of his disability.” Swanks v. WWATA, 179 F.3d 929,
934 (D.C. Cr. 1999). Thus "the threshold issue is whether
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plaintiff had a "disability." " E. g., Wber v. Strippit, Inc., 186
F.3d 907, 912 (8th Cir. 1999); accord Smth v. Mdline Brake,
Inc., 180 F.3d 1154, 1161 (10th Cr. 1999).

The ADA defines a "disability" as "a physical or nenta
i npai rment that substantially limts one or nore of the major
life activities of [an] individual ."1 42 U S.C s 12102(2)(A).
In anal yzi ng whether a plaintiff has established a disability
under this provision, the United States Suprene Court fol-
lows three steps: (1) it considers whether the plaintiff's
condition was a physical inmpairment; (2) it identifies the life
activity upon which plaintiff relies and determ nes whether it
constitutes a mpjor life activity under the ADA;, and (3) it
deci des whether the inpairment substantially limted the
major life activity. See Bragdon v. Abbott, 524 U S. 624, 631
(1998). The parties to this appeal agree that Duncan's degen-
erative disc disease was a physical inpairnment and that
"working" is the activity involved and that it is a major life
activity under the ADA. See, e.g., Brief of Appellant, at 16;
Brief of Appellee, at 15-19. Therefore, the issue is whether
Duncan's back inpairnent substantially Iimted his ability to
wor k. The Suprene Court recently considered what "sub-
stantially limts" neans in the context of one's ability to work
in Sutton v. United Air Lines, Inc., 119 S. C. 2139, 2150-51
(1999). The Court first noted that the term"substantial[ ]"
suggests "consi derable" or "specified to a | arge degree.” 119
S. . at 2150. It noted the definition of "substantially limts"
as "unable to perfornt or "significantly restricted" contained
in the regul ations of the Equal Enpl oynent Opportunity
Conmmi ssion (EEQCC). 1d. at 2150-51 (quoting 29 C.F.R
ss 1630.2(j) (1) (i), (ii) (21998)). The Court then clarified what a
plaintiff nust show to denonstrate that an inpairnent sub-
stantially limted his ability to work:

VWhen the major life activity under consideration is that
of working, the statutory phrase "substantially limts"

1 The ADA al so protects individuals who have "a record of such
an inpairnent” and those whose enployers "regard[ ] as having
such an inpairnent.” 42 U S.C. s 12102(2). Duncan makes no
claimunder either alternative approach
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requires, at a mninmum that plaintiffs allege they are
unable to work in a broad class of jobs.... To be
substantially limted in the magjor life activity of working,
t hen, one nust be precluded fromnore than one type of

job, a specialized job, or a particular job of choice. |If
jobs utilizing an individual's skills (but perhaps not his or
her unique talents) are avail able, one is not precluded
froma substantial class of jobs. Simlarly, if a host of
different types of jobs are available, one is not precluded
froma broad range of jobs.

Id. at 2151 (enphasis added). The Sutton Court stressed

that "whether a person has a disability under the ADA is an

i ndividualized inquiry," id. at 2147 (citing Bragdon, 524 U.S.
624), and noted several factors courts "should consider" when
maki ng this determ nation, including the accessible geograph-
ical area and the nunber of simlar jobs within that area from
which the individual also is disqualified. Id. at 2151. Uti-
mately in Sutton, the Court held that the plaintiffs' disqualifi-
cations fromtheir current jobs due to inpairnment did not
establish that they were substantially limted in their ability
to work, particularly where other jobs utilizing their skills
were available to them See id.

C aimng he presented evidence sufficient to sustain the
jury verdict, Duncan points to the testinmony of Drs. M nin-
berg and Karimthat his degenerative disc di sease was a
per manent conditi on necessitating a permanent restriction on
lifting, as well as his educational background, |ack of skills,
| ack of experience outside heavy |abor and inability to find
simlar enploynent. Duncan also cites the EECC s interpre-
tive guidelines which the Suprenme Court noted in Sutton and
whi ch provide in part:

[ Al n individual does not have to be totally unable to work
in order to be considered substantially limted in the

major life activity of working. An individual is substan-
tially limted in working if the individual is significantly
restricted in the ability to performa class of jobs or a
broad range of jobs in various classes, when conpared

with the ability of the average person with conparable
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qualifications to performthose sane jobs. For exanple,

an individual who has a back condition that prevents

t he individual from perform ng any heavy | abor job

woul d be substantially limted in the major life activity

of worki ng because the individual's inpairment elim-

nates his or her ability to performa class of jobs. This
woul d be so even if the individual were able to perform
jobs in another class, e.g., the class of seni-skilled jobs.

29 CF.R Pt. 1630.2(j), App. (enphasis added).

WWATA insists that Duncan failed to prove his degenera-
tive disc disease substantially inpaired his ability to work.
VWi | e concedi ng that Duncan, through nedical testinony,
established a lifting restriction of approximtely 20 pounds, 2
WWATA argues he did not establish, as he nust, that he was
thereby disqualified froma "broad class of jobs" as Sutton
instructs. WJATA cites Duncan's failure to proffer expert
testinmony froma vocational rehabilitation specialist and testi-
nmony or statistical evidence regarding the nunbers of jobs
fromwhi ch he was disqualified. Oher than relying on his
limted educational background and work experience, Duncan
offers only his testinony that he inquired about sone truck
driving positions.

O her circuits have addressed clains involving argunents
simlar to Duncan's and have found the clains faulty for |ack
of evidence regarding the jobs the plaintiffs' inpairnents
preclude themfromperformng.3 In Colwell v. Suffolk Coun-

2 Dr. Karims Septenmber 1993 eval uati on, which Duncan did not
submt to WMATA, and the testinony of both doctors at trial
i ndi cated that the previous 20-pound restriction was a good gui de-
line but that Duncan could also |lift sonewhat heavier objects.

3 The dissent cites cases fromother circuits finding triable issues
of fact on records arguably simlar to the record here. Most of
those cases predate Sutton, however. See Diss. Op. at 8-11. The
one case the dissent cites which was decided after Sutton, Welling-
ton v. Lyon County School District, 187 F.3d 1150 (9th G r.1999),
did not cite Sutton. A later opinion fromthat circuit, Broussard v.
University of California, 192 F.3d 1252 (9th Cir.1999), does cite
Sutton and is consistent with our resolution here. |In Broussard

ty Police Departnent, 158 F.3d 635, 644-45 (2d G r. 1998), the
Second Circuit held that the plaintiffs, who conpl ai ned of
limtations resulting fromback injuries, failed to show they
were significantly restricted fromworking in a class or broad
range of jobs. Wth regard to one plaintiff, the court said

that "[w]ithout specific evidence about the kinds of jobs from
which [an] inpaired individual is disqualified, the jury could
not performthe careful analysis that is necessary to deter-

mne that [plaintiff] was substantially limted in his ability to
work." 158 F.3d at 645 (internal quotation marks omtted).
Accord Show v. Ridgeview Med. Ctr., 128 F.3d 1201, 1207 (8th

Cr. 1997). Simlarly, in Bolton v. Scrivener, Inc., 36 F.3d 939
(10th Cir. 1994), the court exam ned the nedical evidence

tending to establish that the plaintiff suffered froma perna-
nent partial disability but held it insufficient. Noting that
such evi dence "does not address [plaintiff's] vocational train-
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i ng, the geographical area to which he has access, or the
nunber and type of jobs demanding simlar training from

which [he] would al so be disqualified,” the Tenth Circuit
found the nedi cal evidence relevant to the nature, severity,
duration and inpact of the injury but insufficient to show how
plaintiff's ability to performa class or broad range of jobs
was affected. Bolton, 36 F.3d at 944. See also Muller v.
Costello, 187 F.3d 298, 313 (2d Gir. 1999) (plaintiff's failure to
present evidence that he was precluded from jobs other than
correctional officer in his geographic area and plaintiff's

i nsistence that his class of jobs be linited to correctiona

the court stated that surviving a notion for summary judgment
"require[s] at |east some evidence fromwhich one mght infer that
[plaintiff] faced 'significant restrictions' in her ability to neet the
requi renents of other jobs." 1d. at 1259 (quoting Davi dson v.
Mdelfort Cinic, Ltd., 133 F.3d 499, 507 (7th Cr.1998)). Accord-
ingly, the court declared that the exi stence of a genuine issue of fact
turned on its evaluation of the declaration of a vocational rehabilita-
tion specialist, which was "the only evidence which m ght show that
[plaintiff] is barred fromsignificant percentages of available em

pl oyment in the [geographical] area" because of her inpairment.

192 F.2d at 1257. |In the end, the court found that the declaration

| acked a nedi cal foundation and affirmed summary judgnment in

favor of the defendant.
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of ficer "conpelled" holding of insufficient evidence of substan-
tial limtation on major life activity of working).

Several cases involve a plaintiff with alimtation simlar to
Duncan's. In Thonpson v. Holy Family Hospital, 121 F. 3d
537 (9th Gr. 1997), the Ninth Crcuit addressed a lifting
restriction of no nore than 25 pounds on a regul ar basis and
nmore only rarely. The court found the plaintiff failed to

prove a substantial limtation despite having established the
lifting restriction: "[Plaintiff] points to no evidence that the
restrictions ... preclude her fromengaging in an entire cl ass

of jobs. Nor does she offer the information relevant to this
particul ari zed determ nation.” 121 F.3d at 540. The Thonp-

son court also cited decisions fromother circuits finding
simlar lifting restrictions not substantially limting. See id.
(citing Wllianms v. Channel Master Satellite Sys., Inc., 101
F.3d 346, 349 (4th Cr. 1996) (25-pound lifting limtation, as
matter of |aw, "does not constitute a significant restriction on
one's ability to lift, work, or performany other major life
activity"); Aucutt v. Six Flags Over Md-Anerica, Inc., 85

F.3d 1311, 1319 (8th Cr. 1996) (25-pound lifting restriction
did not substantially limt any major life activities); Ray v.
@ idden Co., 85 F.3d 227, 229 (5th Gr. 1996) (plaintiff not
substantially inpaired by limtation on heavy lifting where he
otherwise could lift and reach)); see also Snow, 128 F. 3d at
1207 ("[A] general lifting restriction inposed by a physician

wi thout nore, is insufficient to constitute a disability within
t he nmeani ng of the ADA.").

Duncan attenpts to distinguish hinself fromthe plaintiffs
in the cases above with the claimthat he established substan-
tial limtation by showing he has a |linted educational back-
ground, is unskilled and has perforned only jobs requiring
heavy lifting. Duncan's third distinguishing factor deserves
little credence in light of his experience as an AFC parts
runner, a position that requires no heavy lifting (and that he
clains he is able to performw thout assistance). On the
whol e, however, Duncan sinply offers no evidence we can
wei gh in using the factors the Supreme Court tells us to use.
The evidence he does offer is his testinony that he inquired
about sone truck driving positions, see JA 136-38, but he
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could name no other kind of job he investigated as part of his
effort to find enploynent. See id. 138; see also Sutton, 119
S. . at 2151 ("If jobs utilizing an individual's skills (but
perhaps not his or her unique talents) are avail able, one is not
precluded froma substantial class of jobs.").

In short, Duncan conpleted only half of the puzzle. He
establ i shed that he had an inpairnent that nay have sub-
stantially limted his ability to work but he failed to show that
his inpairnent in fact did substantially limt his ability to
work. Duncan relied on his limted educational background
and the fact that nost of his earlier unskilled work involved
heavy lifting which he could no | onger perform Duncan
however, did not denonstrate what jobs were available to
unskill ed workers in his geographical area and thus coul d not
show that his inpairment precluded himfrom performng
those jobs.4 Duncan's limted "search” for another job hardly

4 W reject the exanple included in the EEQCC interpretive
gui del i nes regarding an individual with a back condition preventing
himfrom perform ng heavy | abor because it is at odds with Sutton
Qui di ng our consideration--and rejection--of the interpretive
guidelines found at 29 CF. R Pt. 1630.2(j), App., is the Suprene
Court's acknow edgnment that "[n]o agency ... has been given
authority to issue regulations inplenenting the generally applicable
provi sions of the ADA," Sutton, 119 S. C. at 2145 (citations
omtted), coupled with its decision not to reach the issue of what
deference, if any, courts owe the EEOC regul ations. See id.
(" Because both parties accept these regulations as valid, and deter-
mning their validity is not necessary to decide this case, we have no
occasi on to consi der what deference they are due, if any."). Al-
t hough we defer to EECC regul ati ons where appropri ate, see, e.dg.
Bell v. Brown, 557 F.2d 849, 855 (D.C. Cir. 1977) ("[A]ln adm nistra-
tive interpretation of a statute by an agency entrusted with its
adm ni stration conmands great deference in the courts."), we de-
cline to do so with its interpretive guidelines where, as here, they
lead to a result contrary to the one Supreme Court precedent |eads
to. See Ansonia Bd. of Educ. v. Philbrook, 479 U.S. 60, 70 n.6
(1986) ("EEQCC guidelines are properly accorded | ess wei ght than
adm ni strative regul ati ons decl ared by Congress to have the force
of law."); see generally Skidnore v. Swift & Co., 323 U. S. 134
(1944) (weight of agency's interpretation of statute "will depend
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i nforms us what positions were generally available in his
geographic area for unskilled workers, much | ess for workers
with a lifting restriction like his. Not only have our sister
circuits required this type of evidence but the Suprene Court
has told |l ower courts to consider these factors when maki ng

i ndi vidual i zed determ nations of disability. See Sutton, 119
S. C. at 2151. The evidence Duncan offered to establish that
his inpairnent substantially linmted his ability to work is no
nore than "merely colorable” and it is not significantly proba-
tive. Curry v. District of Colunbia, 195 F.3d 654, 659 (D.C
Cr. 1999). Therefore, we find the evidence insufficient to
support the jury's necessary finding that Duncan was a

person with a disability under the ADA. Accordingly, Dun-
can's claimfails as a matter of |aw

For the foregoing reasons, the order of March 26, 1998
denyi ng WMATA' s notion for judgnment as a matter of lawis
reversed. The judgnment on the jury verdict entered May 29,
1997 is vacated, as are the district court's post-trial orders
awardi ng attorney's fees and costs and granti ng Duncan
backpay and prejudgnment interest.

So ordered.

upon t he thoroughness evident in its consideration, the validity of
its reasoning, its consistency with ... later pronouncenents")
(enphasi s added). W therefore decline to follow the EECC s

gui del i nes here.
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Edwar ds, Chief Judge, dissenting: On the record at hand,
there was sufficient evidence for the jury to conclude that M.
Duncan was di sabl ed under the Anericans with Disabilities
Act ("ADA"). The mmjority opinion proposes a standard of
proof in ADA cases that is unprecedented and unsupport ed.

The case law fromour sister circuits does not support the
majority's position. And recent Suprenme Court deci sions
construi ng the ADA cannot be stretched to acconmodate the
majority's rigid fornulation of a plaintiff's burden of proof
under the statute. The jury's verdict in this case should

stand.
. Analysis
A Standard of Review
The defendant clainms no |l egal error--i.e., no alleged im
proper exclusions or adm ssions of evidence and no all eged
faulty jury instructions. |If this case involved |egal error that

was found not to be harmess, we would nerely remand for a
new trial pursuant to the correct |egal standard. See, e.g.
Giffin v. Washington Convention Cr., 142 F.3d 1308, 1312
(D.C. Cr. 1998) (remanding for a new trial because of errone-
ous exclusion of evidence). The defendant here seeks nuch
nore, however, claimng that the jury verdict should be set
asi de and judgnent entered against the plaintiff for |ack of

sufficient evidence. 1In other words, in asking this court to
i ssue a judgnment of lawin its favor, the defendant seeks to
have us " "intrude[ ] upon the jury's domain.' " MNeal v.

H -Lo Powered Scaffolding, Inc., 836 F.2d 637, 640 (D.C. Cir.
1988) (quoting Carter v. Duncan-H ggins, Ltd., 727 F.2d

1225, 1227 (D.C. Cir. 1984)). This is sonething that a court
will rarely do, because neither the trial judge nor an appellate
court may " 'usurp[ ] the prinme function of the jury as the
trier of the facts.' " 1I1d. at 646 (quoting Lind v. Schenley
Indus., 278 F.2d 79, 90 (3d GCir. 1960) (en banc)); see also

St enograph, L.L.C. v. Bossard Assoc., 144 F.3d 96, 100 (D.C

Cr. 1998) (affirmng district court's denial of a judgnent as a
matter of |aw for defendants); Burns v. Washi ngton Metro.

Area Transit Auth., 114 F. 3d 219, 221 (D.C. Gr. 1997) (per
curiam (reversing magi strate's grant of a judgment as a

matter of |aw for defendant); Barbour v. Merrill, 48 F.3d
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1270, 1277 (D.C. Gr. 1995) (affirm ng district court's denial of
defendant's notion for a judgnment as a matter of |aw);

Mackey v. United States, 8 F.3d 826, 830 (D.C. Cir. 1993)
(reversing district court's grant of a judgnment as a matter of

| aw for defendant); Parker v. District of Colunbia, 850 F.2d
708, 711 (D.C. Cr. 1988) (giving jury awards "the utnost of
deference and respect”) (internal quotation marks omtted).
Under well-established case law that is designed " 'to protect
the litigants' right to jury trial," " MNeal, 836 F.2d at 647
(quoting Lind, 228 F.2d at 90), the courts are strictly limted
fromeither granting a newtrial or granting a notion for
judgnment as a matter of |aw on the grounds that the jury's
verdi ct was agai nst the weight of the evidence. To this end,
the lawis clear that a verdict "will wthstand chall enge unl ess
the evidence and all reasonable inferences that can be drawn
therefrom are so one-sided that reasonable nmen and wonen

could not disagree on the verdict." Swanks v. Wshington
Metro. Area Transit Auth., 179 F.3d 929, 933 (D.C. Gr. 1999)
(internal quotation marks omtted), cert. denied, 68 U S. L. W
3389 (U.S. Dec. 13, 1999). 1In light of this very narrow
standard of review, there is no basis upon which to set aside
the jury verdict in favor of M. Duncan

B. The ADA's Approach to Substantial Limtation of the
Maj or Life Activity of Wbrking

The ADA defines a disability as, inter alia, "a physical or
ment al inpairnment that substantially limts one or nore of
the major life activities of [an] individual." 42 U S.C
s 12102(2)(A) (1994). M. Duncan's back condition consti -
tutes a physical "inpairnent” under the statute. The only
guestion at issue here is whether he provided sufficient
evi dence for a reasonable jury to conclude that his inpair-
ment “"substantially limts" any of his major life activities.

Equal Enpl oynent Opportunity Conm ssion regul ations
define "major life activities," nonexhaustively, as "caring for
onesel f, perform ng manual tasks, wal king, seeing, hearing,
speaki ng, breathing, |earning, and working." 29 C.F.R
s 1630.2(i) (1999). M. Duncan clains that his back condition
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substantially Iimts his ability to work. The regul ati ons say
that, with respect to working, "substantially Iimts" neans

significantly restricted in the ability to performeither a
class of jobs or a broad range of jobs in various classes as
conpared to the average person havi ng conparabl e

training, skills and abilities. The inability to performa
single, particular job does not constitute a substanti al
[imtation in the major life activity of working.

Id. s 1630.2(j)(3)(i).
The regul ations al so indicate that

the followi ng factors may be considered in determ ning
whet her an individual is substantially limted in the ma-
jor life activity of "working"

(A) The geographi cal area to which the individual has
reasonabl e access;

(B) The job fromwhich the individual has been dis-
qual i fi ed because of an inpairnent, and the nunber

and types of jobs utilizing simlar training, know edge,
skills or abilities, within that geographical area, from
whi ch the individual is also disqualified because of the
i mpai rment (class of jobs); and/or

(C The job fromwhich the individual has been dis-
qual i fi ed because of an inpairnent, and the nunber

and types of other jobs not utilizing simlar training,
know edge, skills or abilities, within that geographica
area, fromwhich the individual is also disqualified
because of the inpairnment (broad range of jobs in
various cl asses).

Id. s 1630.2(j)(3)(ii) (enphasis added).

The question that we face is whether the "evidence and al
reasonabl e i nferences that can be drawn therefromare so
one-sided that reasonable nen and wonen could not dis-
agree," Swanks, 179 F.3d at 933 (internal quotation marks
omtted), that M. Duncan was not significantly restricted in
his ability to performeither a class of jobs or a broad range
of jobs. The majority essentially holds that, because M.

Duncan provi ded no quantitative evidence detailing the rele-
vant job market, no reasonable juror could conclude that he

was significantly restricted in his ability to performeither a
class or a broad range of jobs. In ny view, the majority asks
too much of an ADA plaintiff, for neither the statute, regul a-
tions, nor case |law require quantitative evidence of the sort
that the majority here demands.

C. The Case Law From Qur Sister Crcuits

No rel evant cases fromwithin this circuit apply to the
guestion before this panel: Wat quantum of evidence is
required sinply to reach the jury on the question of whether
a plaintiff is substantially limted in the magjor life activity of
wor ki ng? The relevant |law fromour sister circuits, however,
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conpel s the conclusion that the majority has answered this
guestion incorrectly.

It is beyond peradventure that a plaintiff cannot establish
that he is substantially Iimted in his ability to work sinply by
showi ng that he is disqualified fromone particular job. See
Sutton v. United Airlines, Inc., 119 S. . 2139, 2151 (1999).

At the same tinme, however, courts do not require ADA

plaintiffs to prove that alnost all jobs are outside their reach
in order to avoid summary judgnment or a judgnent as a

matter of law. See DePaoli v. Abbott Labs., 140 F. 3d 668, 672
(7th Cr. 1998) ("[Aln enmployer cannot avoid liability by
showi ng that the enployee is still generally capable of doing
some econom cally valuable work in the national econony.").

Rat her, courts require "at |east sone evidence from which

one mght infer that [the plaintiff] faced 'significant restric-
tions' in her ability to neet the requirenments of other jobs."
Davi dson v. Mdelfort dinic, Ltd., 133 F.3d 499, 507 (7th Gr.
1998) (describing what plaintiff nust do to defeat a notion for
summary judgnment); see also Swain v. Hillsborough County

Sch. Bd., 146 F.3d 855, 858 (11lth Cr. 1998) ("Al though a
plaintiff seeking recovery under the ADAis not required to
provi de a conprehensive |ist of jobs which she cannot per-

form the person nust provide sone evidence beyond the

nmere exi stence and inpact of a physical inpairnent to sur-

vive summary judgnent.").
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In determ ning what "class of jobs" is relevant for deciding
whet her the plaintiff is substantially limted in his ability to
wor k, the anal ysis nmust focus on the personal characteristics
of the particular plaintiff. Thus, a court must reasonably | ook
to a plaintiff's "expertise, background, and job expectations."
Webb v. Garelick Mg. Co., 94 F.3d 484, 487 (8th Cr. 1996).

I ndeed, as one court has commented, "it is not easy to

envi si on how any ot her approach could be taken."” Mbondze-

| ewski v. Pathmark Stores, Inc., 162 F.3d 778, 784 (3d Cr.

1998) (adopting approach "under which an individual's train-

ing, skills, and abilities are taken into account in determ ning
whet her the individual is substantially limted in the nmajor
life activity of working").

I can find no decision in which an appellate court has held
that an ADA plaintiff nust present evidence simlar to that
required by the magjority in the instant case. The contrast
between the majority's stance and that taken by nost ot her
courts is best denonstrated by considering the justifications
cited by courts that have granted sunmary judgnent or a
judgrment as a matter of |aw for defendants in disability
di scrim nation cases.

An obvious situation in which courts have granted sunmary
judgnment or a judgnent as a matter of law in favor of a
defendant arises where the plaintiff fails to all ege excl usion
froma sufficiently broad class of jobs. See Muller v. Costello,
187 F.3d 298, 313 (2d Gr. 1999) (stating that the category of
"correctional officer" was not a "class of jobs" under the
ADA); Zenor v. El Paso Healthcare Sys., Ltd., 176 F.3d 847,
861 (5th Gr. 1999) (finding position of pharmacist not to be a
class of jobs); Patterson v. Chicago Ass'n for Retarded
Citizens, 150 F.3d 719, 725-26 (7th Cr. 1998) (finding insuffi-
cient evidence of a substantial limtation where plaintiff was
only disqualified fromone sort of teaching position); Bridges
v. City of Bossier, 92 F.3d 329, 334-36 (5th Cr. 1996) (finding
that the category of firefighting jobs is not a "class of jobs");
Dal ey v. Koch, 892 F.2d 212, 215 (2d Cr. 1989) ("Being
decl ared unsuitable for the particular position of police officer
is not a substantial limtation of a mpjor life activity."). This
is not the situation here. M. Duncan denonstrated, with no
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serious dispute, that he was precluded from performng jobs
requi ri ng nedi um heavy, and very heavy lifting; this is a
sufficiently broad class of jobs to satisfy the requirenents of
the statute. Cf. Cine v. Wal-Mart Stores, Inc., 144 F. 3d 294,
303-04 (4th Cr. 1998) (finding maintenance supervisory work
to be a class of jobs); DePaoli, 140 F.3d at 673 (considering
"any assenbly line job that required repetitive novenment” to
be a class of jobs).

Anot her obvi ous situation in which courts have found evi-
dence insufficient to go to the jury arises where the plaintiff
was able to secure enploynent simlar to that fromwhich he
was al |l egedly disabled. See Gutridge v. Clure, 153 F.3d 898,
901 (8th G r. 1998) (enphasizing fact that plaintiff found other
simlar enploynent in finding no evidence of a substantial
l[imtation in the major life activity of working), cert. denied,
119 S. . 1758 (1999); Patterson, 150 F.3d at 726 (finding
i nsufficient evidence of a substantial limtation where plaintiff,
upon term nation, becane enployed with the Chicago schoo
system; Halperin v. Abacus Tech. Corp., 128 F.3d 191, 200
(4th Cr. 1997) (finding insufficient evidence to defeat a
nmotion for summary judgnent where "there is absolutely no
indication that Halperin's lifting restriction significantly limts
his ability to performa w de range of jobs" especially where
the record showed that Hal perin could, and did, "find conpa-
rabl e enploynent with a different enployer"); Zrpel v.

Toshi ba Anerica Info. Sys., Inc., 111 F. 3d 80, 81 (8th Gir.
1997) (finding no substantial limtation where plaintiff "has
had three jobs since her discharge, and she currently holds a
quality control position nearly identical to the one she held at
Toshi ba"); @upton v. Virginia, 14 F.3d 203, 205 (4th Cr.
1994) (finding no substantial limtation where plaintiff "pre-
sented no evidence that her allergy [to tobacco snoke] fore-
cl osed her generally fromobtaining jobs in her field" and
wher e defendant offered her a position in her field in a
nearby office); see also Heilweil v. Munt Sinai Hosp., 32
F.3d 718, 724 (2d Cir. 1994) (affirmng grant of summary
judgnment for defendant where plaintiff had a nmaster's degree
and had been gainfully enployed since receiving her degree).
In this case, M. Duncan and his physicians testified that he
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was unable to performjobs simlar to that from which he was
fired. After noving out of his apartnent because of his
inability to pay rent, M. Duncan eventually took a part-tine
light-duty job with a rental car conpany in which he earns
approxi mately one-third of his previous salary.

The majority focuses attention, however, on a few decisions
that nmention a |lack of quantitative evidence with respect to
the relevant job market in holding that a plaintiff failed to
of fer sufficient proof for a jury to conclude that he or she was
di sabl ed. None of these cases can be stretched to support
the majority's apparent per se requirenment that an ADA
plaintiff provide quantitative evidence detailing the job mar-
ket. Rather, they establish the rel evance, not the necessity,
of such evidence

For exanple, the instant case is easily distinguishable from
Thonpson v. Holy Family Hospital, 121 F.3d 537 (9th Gir.
1997) (per curiam. The Thonpson court did not treat
detailed statistical evidence as a sine qua non of an ADA
claim but focused on the plaintiff's failure to provide job
mar ket evidence in the face of the defendant's proffer of an
affidavit froma vocational counselor stating that the plaintiff,
a nurse, remained qualified for a nunber of registered nurse
positions. See id. at 540 (noting, in addition, that plaintiff
remai ned enployed in the health care industry). The defen-
dant made no such show ng here

Simlarly, in Bolton v. Scrivner, 36 F.3d 939 (10th Cr.
1994), the court noted the lack of quantitative evidence as well
as the lack of any evidence regarding the plaintiff's vocationa
trai ning and the geographi cal area to which he had access.

See id. at 944. The Bolton court nowhere suggested that
detail ed quantitative evidence on the rel evant job nmarket was
essential to the plaintiff's case. Here, apparently contrary to
the plaintiff in Bolton, M. Duncan did provide testinony
regardi ng his work experience, education, and vocationa
traini ng.

The Mull er decision is also distinguishable onits facts. 1In
Mul I er, the defendant had identified several jobs for which
the plaintiff remained qualified, and the plaintiff stubbornly
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insisted that "correction officer” was a class of jobs. Because
the plaintiff presented no evidence that he was precl uded
fromjobs other than correction officer, the court had no rea
choice but to issue a judgnment as a matter of law for the
defendant. See 187 F.3d at 313.

Finally, the | anguage taken by the majority from Col wel | v.
Suffol k County Police Department, 158 F.3d 635, 645 (2d Cir.
1998), cert. denied, 119 S. C. 1253 (1999), is not inconsistent
with a jury verdict in favor of M. Duncan. Unlike the
plaintiff in Colwell, whose "only evidence concerned the gen-
eral restrictions inposed by his doctor,” id., M. Duncan al so
provi ded evidence as to his education and vocational history.
That the plaintiff in Colwell was faulted for not providing
evi dence of the "kinds of jobs,"” id. (internal quotation marks
omtted), fromwhich he was disqualified does not nmean that
the Colwell court expected detail ed quantitative evidence of
the relevant job market. There is no indication that the
Second Circuit would have been dissatisfied if the plaintiff
had sinply provided nore and better qualitative evidence
fromwhich a jury could have inferred a substantial limtation
in his ability to work.

Most of the decisions fromour sister circuits have found a
triable issue of fact regarding a plaintiff's disability w thout
even mentioning quantitative evidence detailing the rel evant
job market. See Mustafa v. dark County Sch. Dist., 157
F.3d 1169, 1175 (9th Cr. 1998) (per curiam (finding that
plaintiff was substantially limted in his ability to work be-
cause of depression, post-traumatic stress disorder, and panic
attacks, while referring to no quantitative vocational evi-
dence); Cehrs v. Northeast GChio Al zheinmer's Research Cir.,

155 F.3d 775, 781 (6th Cir. 1998) (finding genuine issue of
material fact regarding whether plaintiff's psoriasis substan-
tially limted her ability to work with no reference to evidence
regarding job availability); Baert v. Euclid Beverage, Ltd.

149 F.3d 626, 630 (7th Cr. 1998) (finding plaintiff's evidence
sufficient to overcome summary judgnent where he testified

to potential hospitalization due to insulin-dependent diabetes);
Criado v. I BM Corp., 145 F.3d 437, 442 (1st Cr. 1998)

(finding, in affirmng district court's denial of enployer's
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motion for a judgment as a matter of law, that the jury could
have reasonably concluded that plaintiff's depression, testified
to by plaintiff and physician, "substantially inpaired the

major life activity of working," while referring to no evidence
regardi ng cl asses of jobs for which she was disqualified);

Cine, 144 F.3d at 303-04 (finding a jury verdict of intentiona
di scrimnation under the ADA supportable where plaintiff

showed that he was disqualified from nmai nt enance supervi so-

ry work, and where the court made no mention of vocationa
evidence); Glday v. Mecosta County, 124 F.3d 760, 765 (6th
Cr. 1997) (finding sufficient evidence to create a question of
fact as to whether plaintiff's diabetes is a disability under the
ADA because plaintiff's condition nmade himirritable and

unabl e to cooperate with co-workers, an ability "necessary for
all but the nost solitary of occupations,”™ w thout reference to
gquantitative vocational evidence); Best v. Shell G1I Co., 107
F.3d 544, 548 (7th Cr. 1997) (finding that summary judgment

for defendant was inproper even though the record did not

show how many jobs plaintiff was disqualified from because of
the inmpairnment); Roush v. Wastec, Inc., 96 F.3d 840, 844

(6th Cr. 1996) (finding a genuine issue of material fact as to
whet her bl adder infection resulted in a substantial limtation
of working with no reference to testinony about job market);
Pritchard v. Southern Co. Svcs., 92 F.3d 1130, 1134 (11th Cr.
1996) (finding sufficient evidence for the case to go to the jury
where an engi neer suffered synptons of "marked fatigue,

| ack of energy, lack of interest, poor concentration, nenory
probl ems, suicidal thoughts, depressed affect, and irritability"
that limted her ability to work in nuclear engineering, even

t hough she was able to work as a non-nucl ear engi neer).

It is notable that nost of the reported district court
decisions in the foregoing cases al so nade no nention of
guantitative vocational evidence. See Glday v. Mecosta
County, 920 F. Supp. 792 (WD. Mch. 1996); Baert v. Euclid

Beverage, Ltd., 954 F. Supp. 170 (N.D. Ill. 1997); Cehrs v.
Nort heast Chio Al zhei mer Research Cr., 959 F. Supp. 441
(N.D. Cnio 1997). Indeed, anobng the foregoing cases, the

only reported district court decision that did refer to quanti -
tative vocational evidence considered the evidence to di sfavor
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the plaintiff. See Pritchard v. Southern Co. Svcs., 1995 W
338662, at *8-9 (N.D. Ala. Mar. 31, 1995) (finding that plain-
tiff did not allege sufficient evidence to support her disability
clain). Nonetheless, follow ng review, the decision of the

court of appeals never even nentions the quantitative evi-

dence in reversing the district court's holding that the plain-
tiff had not alleged sufficient evidence to reach a jury. See
Pritchard, 92 F.3d at 1134.

Research indicates that nost courts that have considered
facts simlar to those before this court have concluded t hat
there was sufficient evidence for resolution of the issue by a
jury, even where there was no quantitative evidence detailing
the relevant job market. |In the instant case, M. Duncan
adduced conpetent evidence that he was forecl osed from
medi um and heavy lifting jobs, that he had worked in jobs
requiring heavy lifting in the past, that he never graduated
from high school, and that he did not have conputer training,
clerical experience, or office skills. Gven this testinony,
there was sufficient evidence for the jury to conclude that M.
Duncan was foreclosed froma class of jobs "utilizing simlar
trai ning, know edge, skills or abilities,” 29 C F.R
s 1630.2(j)(3)(ii)(B), to the job at WWMATA, for which he was
otherwi se qualified. See Wellington v. Lyon County Sch
Dist., 187 F.3d 1150, 1155 (9th Cr. 1999) (question of fact as
to whether plaintiff is disabled exists where plaintiff had a
hi gh school degree, his work experience was limted to manu-
facturing, construction, heavy mai ntenance and plunbi ng, and
no evidence was presented to suggest that jobs were avail able
for which a person with plaintiff's skills, training, and abilities
was qualified); Quint v. A E Staley Mg. Co., 172 F.3d 1, 11-
12 (1st Cr. 1999) (finding sufficient evidence for a jury to find
di sability because the "inability to lift heavy objects and
performrepetitive manual tasks can translate across a broad
spectrum of physically demandi ng jobs,"” where plaintiff testi-
fied as to his limted job experience, education, and skills, and
physician testified that plaintiff was precluded froma "lot" of
jobs); Cochrumv. Ad Ben Coal Co., 102 F.3d 908, 911 (7th
Cr. 1996) (finding a genuine dispute of material fact as to
whet her plaintiff who worked in coal nmine was substantially
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l[imted in working where plaintiff provided evidence that he
could perform"no overhead work, heavy lifting, or pulling
and pushing out from his body," because these restrictions
"mght apply to a broad range of jobs, and are nore than job
specific").

In short, the weight of the case law fromour sister circuits
i ndi cates that the existence of M. Duncan's disability should
be eval uated based upon his individual characteristics, that he
must show that he is disqualified fromnore than one particu-
[ ar job, and that relevant proof to determ ne whether he is
di sabl ed may i nclude his education, work history, and evi-
dence of the job market. Oher courts have been nore |ikely
to focus on the inadequacy of quantitative vocational evidence
where the defendant has made a showi ng regardi ng the
plaintiff's eligibility for enploynment. The defendant made no
such showing in this case. M. Duncan offered nore than
enough to have his case heard and decided by a jury. And
this court acts beyond its authority in taking the case from
the jury.

D. Rel evant Suprene Court Case Law

The Suprene Court's recent pronouncenments on the ADA
do not give cause for this court to second-guess the jury in
this case. In Mirphy v. United Parcel Service, Inc., 119
S. . 2133 (1999), the Court reviewed a grant of summary
j udgrment agai nst an enpl oyee who was di sm ssed fromhis
job as a UPS nechani c because of his high bl ood pressure.
The enpl oyee argued in part that UPS regarded him as
di sabl ed because of his high blood pressure, alleging that the
conpany regarded hypertension as substantially linmting him
inthe myjjor life activity of working when, in fact, his hyper-
tension did not limt his ability to work. See id. at 2137. The
enpl oyee was fired fromhis job because Departnent of
Transportation regul ations require that drivers of conmerci al
nmot or vehicl es not have hypertension. See id. at 2136. The
Court found that, at nost, the enployee was regarded as
unable to performonly one particular job, which is insuffi-
cient to show that he is regarded as substantially [imted in
the mpjor life activity of working. See id. at 2138-39. The
Court noted that the enployee "put forward no evidence that
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he is regarded as unable to perform any mechanic job that
does not call for driving a conmrercial notor vehicle and thus

does not require DOT certification.” Id. at 2139. It was
undi sputed, according to the Court, that in fact petitioner was
"general ly enpl oyable as a nechanic.”™ 1d. This lack of

evi dence put forward by petitioner conbined with the uncon-
troverted evidence put forth by respondent that he could
"performjobs such as diesel mechanic, autonotive mechanic,
gas-engi ne repairer, and gas-wel di ng equi pnent mnechani c"
convinced the Court that petitioner was not regarded as
substantially inmpaired in the major life activity of working.
Id. The Court's decision nowhere suggests that an ADA
plaintiff nust present quantitative evidence within the rigid
formul a devised by the majority here in order to denonstrate
a substantial limtation in the major life activity.

In Sutton, two nmyopic sisters were rejected froma pil ot
position because they did not neet United s m nimum vi sion
requirenent. Their suit was dismssed for failure to state a
cl ai mupon which relief could be granted. See Sutton, 119
S. . at 2144. The petitioners alleged, inter alia, that
United m stakenly regarded their physical inpairments as
substantially Iimting themin the major life activity of work-
ing. See id. at 2150. The Court rejected this argunent,
again finding that petitioners had only alleged preclusion
fromone job, that of global airline pilot. See id. at 2151
According to the Court,

[t]o be substantially limted in the major life activity of
wor ki ng, then, one must be precluded fromnore than

one type of job, a specialized job, or a particular job of
choice. If jobs utilizing an individual's skills (but per-
haps not his or her unique talents) are available, one is
not precluded froma substantial class of jobs. Simlarly,

Page 23 of 26

if a host of different types of jobs are avail able, one is not

precluded froma broad range of jobs.

Id. After noting that petitioners had only alleged that Unit-
ed regarded them as being ineligible for one particular job

the Court observed that "there are a nunber of other posi-
tions utilizing petitioners' skills, such as regional pilot and
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pilot instructor to name a few, that are available to them"”

Id. In Sutton, then, as opposed to the instant case, the
plaintiffs could only allege exclusion fromone particular job
whi ch has | ong been insufficient to support a claimof disabili-
ty under the ADA

The majority attenpts to evade the weight of authority
fromour sister circuits by drawing a |ine between pre-Sutton
and post-Sutton cases. See Maj. Op. at 7 n.3. This attenpt-
ed distinction is unconvincing absent sonme explanation as to
why quantitative evidence regarding the avail able job market
woul d be nore relevant in a post-Sutton inquiry. The majori-
ty cites Sutton, 119 S. C. at 2151, to say that there are
several factors courts "should consider” in assessing clains
under the ADA, as if to suggest that a plaintiff nust produce
quantitative evidence detailing the relevant job market. See
Maj. Op. at 6. This is not what Sutton says. Rather, in the
section of the Sutton opinion cited by the magjority, the
Supreme Court merely notes that

[t]he EEOC further identifies several factors that courts
shoul d consi der when determ ni ng whet her an indi vi dua

is substantially limted in the major life activity of work-
i ng, including the geographical area to which the individ-
ual has reasonabl e access, and "the nunber and types of

jobs utilizing simlar training, know edge, skills or abili-
ties, within the geographical area, fromwhich the indi-
vidual is also disqualified." ss 1630.2(j)(3)(ii)(A), (B)

Sutton, 119 S. C. at 2151. Nothing in the EEQCC regul a-

tions, however, says that a plaintiff must in every case proffer
gquantitative evidence detailing the relevant job market. In-
deed, the relevant regul ati ons both pre-Sutton and post -

Sutton suggest that courts may | ook to the available job

mar ket as one anong several relevant factors in evaluating

whet her or not an individual is disabled. Sutton does nothing
to change this.

The majority's treatment of post-Sutton cases is al so un-
convincing. See Maj. Op. 7 n.3. The npjority attenpts to
dimnish the decision in Wllington by citing a | ater decision
fromthe Ninth Crcuit, Broussard v. University of Califor-
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nia, at Berkeley, 192 F.3d 1252 (9th Cr. 1999). The court in
Broussard, however, found the expert's vocational report to

be unreliable for two reasons ignored by the mgjority: the
expert assumed, based on no docunented evidence, that the
plaintiff had a lifting restriction; and the expert incorrectly
assuned that the plaintiff could only type for 15 mnute

i nterval s when testing had established she could type for 50
mnute intervals. See Broussard, 192 F.3d at 1258. (Qovi ous-

ly, in such circunmstances, an expert's testinony should be
rejected as unreliable. Mre inportantly, Broussard cites
Bolton v. Scrivner approvingly, indicating the rel evance of
three separate types of evidence for the purposes of establish-
ing a disability: a plaintiff's vocational training, the geograph-
ical area to which he has access, or the nunber and types of
jobs fromwhich a plaintiff is disqualified. See Broussard,

192 F.3d at 1258 (citing Bolton, 36 F.3d at 944).

Significantly, Broussard nakes it clear that a plaintiff's
burden under the ADA is nothing like the test enunciated by
the majority in this case. Rather, as the Ninth Crcuit notes:

To defeat the University's notion for sunmary judg-
ment, Broussard needed to "identify what requirenments
posed by the class of [animal care] jobs ... were proble-
matic in light of the limtations that [CTS] inposed on
her. This is not an onerous requirenent, but it does
require at |east sonme evidence from which one m ght
infer that [plaintiff] faced 'significant restrictions' in her
ability to meet the requirenents of other jobs." David-
son v. Mdelfort Cinic, Ltd., 133 F. 3d 499, 507 (7th
Cir.1998). Broussard has failed to neet this require-
nment .

Broussard, 192 F.3d at 1259. The court's references to "not
an onerous requirement," "at |east sone evidence,"” and "one
mght infer" are a far cry fromwhat the majority seeks here

Finally, and nost tellingly, Broussard cites Sutton nerely
to say that the plaintiff's "inability to performthe specialized
job of animal technician for the transgenic nice does not
constitute a substantial limtation.” 1d. The court drew
not hi ng nore from Sutton
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As one of our sister circuits has observed, in the context of
proving a substantial limtation of the major life activity of
wor ki ng, Sutton and Murphy principally stand for the propo-
sition that an ADA plaintiff nust "do nore than allege that he
is regarded as having an inpairnent which prevents him
fromworking at a particular job." Shipley v. Gty of Univer-
sity Gty, 195 F.3d 1020, 1023 (8th Cr. 1999). This is not an
eart h-shaking notion, nor is it one that shatters the founda-
tion of the ADA. However, that a plaintiff is not "disabled"
nmerely because he or she cannot performa preferred job is a
far cry fromsaying that, in order to prevail under the ADA a
plaintiff nust in every case proffer expert testinony froma
vocati onal specialist and statistical evidence regarding the
nunbers of jobs from which he was disqualified. In adopting
this rule, the majority essentially holds that, in order to
prevail under the statute, ADA plaintiffs nmust prove, with
quantitative certainty, that alnost all jobs are outside their
reach. The statute does not require this, nor do the opinions
fromthe Suprene Court. This rigid formulation sinply
rewites the statute--sonething we have no authority to do--
and virtually ensures that very fewplaintiffs will ever prevai
under the ADA in this circuit.

I'l. Conclusion

The jury's verdict in this case should stand. Under the
very narrow standard of review that controls this court in this
case, there is no basis upon which to take the case fromthe
jury. The judgnent of the District Court should be affirned.
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