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Sentelle, Crcuit Judge: Appellee Virginia Flemm ngs
filed suit against Howard University, her forner enployer,
for violating the Anericans with Disabilities Act of 1990, 42
US. C s 12101 et seq. (the "ADA"). Flemm ngs suffers from
vertigo and Meniere's disease, which in 1996 and 1997 first
substantially limted her ability to drive, then precluded her
fromworking at all. Although Fl emmi ngs was on nedi ca
| eave for nost of the period in question, she clains that
Howard failed to reasonably accommodate her disability by
refusing her request for a revised schedule so that she could
car pool with her husband and son. Howard counters that,
for the time period at issue, Flemm ngs was not an ot herw se
qualified individual with a disability as defined by the ADA,
and that even if she was, Howard did not fail to offer her a
reasonabl e acconmodati on.

The district court granted summary judgnent for Flem
m ngs and agai nst Howard, finding that Flenm ngs was a
qualified individual as defined by the ADA and that the
revi sed schedul e woul d not have presented an undue hardship
for Howard. Howard appeals that judgnent. Because we
find that there was no date for which Flemm ngs has of fered
evi dence substantiati ng both an accommodat abl e di sability
and a denial of accommpdation, we vacate the district court's
grant of summary judgnment for Fl enm ngs, and order the
district court to issue an order granting summary judgnent
for Howard

Appel | ee was an adm nistrative assistant to Dr. Janette
Dat es, Dean of Howard's School of Conmunications. Her
responsi bilities included maki ng and screeni ng phone calls,
witing and typing letters, handling the mail, filing, keeping
t he Dean's appoi nt ment book, attending staff neetings, and
so forth. The Dean considered Fl emmi ngs a good enpl oyee,
al t hough their relationship was strained after an incident in
Sept enber, 1996, when a visitor to the office accused Fl em
m ngs of rude behavi or.
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In early Novenber, 1996, Flemm ngs orally inforned the
Dean that she was suffering fromvertigo, that the condition
left her unable to drive to work, and that she needed to
change her schedule--from9:00 a.m to 5:30 p.m, with a one-
hour l[unch break, to 8:30 a.m to 4:00 p.m, wthout a |lunch
break--so that she could car pool with her son and husband.
In a nenorandum dat ed Decenber 1, 1996, Flemmings reit-
erated in witing her need for this revised schedule, and
i ndi cated that the acconmodati on would be tenporary. The
Dean permtted Fl enmings to work the revi sed schedul e
t hrough Novenber and Decenber, although sonetinmes she
gave appel |l ee assignnents at or near 4:00 p.m which re-
quired her to work | ate.

On January 7, 1997, the Dean initiated a neeting with
appel | ee and Donal d Rai ney, Howard's Director of Enployee
and Labor Rel ations, to discuss appellee's revised work
schedule. Rainey clains to have told appellee that she could
not unilaterally change her hours and that Howard was not
obligated to acconmodate her w thout nedi cal docunentation
substantiating her need to | eave work at 4:00 p.m Appellee
mai ntai ns that Rainey told her only that she had to work a
regular 8:30 a.m to 5:00 p.m schedule, and that Howard did
not request nedical documentation at that tinme. Regardl ess,
the day after the neeting with the Dean and Rai ney, appellee
provided Rainey with a letter fromDr. Richard Lewi s dated
Decenber 20, 1996. In the letter, Dr. Lewi s described
appel | ee as experienci ng headaches, vertigo, and a sense of
i nbal ance; diagnosed her as suffering potentially from Meni -
ere's syndrone; and suggested a course of treatnent includ-
i ng medi cation, dietary changes, and physical therapy. The

letter did not discuss any limtations on appellee's ability to

work or her need, if any, for an accommodati on from Howard.

Friday, January 17, 1997, was the last day that Fl enm ngs
physically worked at Howard. She took vacation | eave from
January 20 through February 3, 1997. On January 27, 1997,
she forwarded to the Dean a letter fromDr. Jerelle Copel and
di agnosi ng her with vertigo and m grai ne headaches exacer -
bated by work rel ated stress and recomrendi ng a ni nety-day
| eave of absence. Howard granted appellee's request for

Page 3 of 9



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #99-7046  Document #483442 Filed: 12/14/1999 Page 4 of 9

medi cal leave. In April, 1997, Flemm ngs forwarded letters
fromDrs. Lewis and Copel and docunenti ng her conti nued
illness and recommendi ng further nedical |eave through Au-
gust, 1997. Again, Howard granted appellee's request.

Thr oughout this period, until August 16, 1997, Howard conti n-
ued to pay Flemm ngs her full salary, deducting from her
avail abl e sick leave until it was exhausted.

On May 30, 1997, the Dean sent Flemmings a letter
requesting further docunentation of her disability and sug-
gestions for a reasonabl e acconmpdation. On June 9, 1997,
Fl emmi ngs provi ded Howard with another letter fromDr.

Copel and indicating that Flenm ngs was "not nedically sta-
ble to return to work," and that Dr. Copel and coul d not
determ ne how | ong she woul d be so disabled. Flenm ngs
concedes that, as of June 9, her health had deteriorated to
such a degree that she was conpletely unable to work even
with an acconmodati on.

Despite appellee's inability to work, in a letter dated July 8,
1997, her attorney requested the nodified 8:30 a.m to 4:00
p.m schedule or disability retirement. On July 24, 1997,
appel | ee sent a nmenorandumto Dates requesti ng advance
sick | eave through August 31, 1997. 1In a letter dated August
11, 1997, Howard offered Fl emm ngs a schedule of 8:30 a.m
to 5:00 p.m and indicated that this schedul e was the only
acconmodati on Howard woul d provide. On Septenber 29,

1997, Howard's attorney wote a letter to Flemrings reit-
erating the previous offers of retirement or the 8:30 a.m to
5:00 p.m schedule, but stating that her enpl oynment had been
term nated because she had not returned to work. 1In a
subsequent |etter dated Cctober 15, 1997, the Dean al so

i nfornmed Fl emmi ngs that her enpl oynment had been term -

nated effective Septenmber 29, 1997. 1In the only claimrele-
vant to this appeal, Flenm ngs sued Howard University

under the ADA for failing to reasonably acconmodate her

di sability--Meniere' s disease and verti go.

On cross notions for summary judgnent, the district court
granted summary judgnent in favor of the plaintiff. The
court found that Flenm ngs was a qualified individual: Her
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job was not highly specialized, her job description did not
require arigid 8:30 am to 5:00 p.m schedule, and she could
performthe essential functions of her job as an adm nistra-
tive assistant with a nodified work schedule. The court then
found that providing Flemmngs with an 8:30 a.m to 4:00 p.m
wor k schedul e woul d not have presented an undue hardship

for Howard: G anting Flemm ngs' request would not have

requi red additional financial resources or inpacted the overal
operation of the Dean's office, and the Dean coul d have
assigned |l ate day work to another of her adm nistrative

assi stants.

In a second order, the district court recogni zed appellee's

claimthat she woul d have worked from January 27 through
June 9, 1997, if Howard had given her the requested revised
wor k schedul e, and that she would have taken sick | eave from
June 9 through Cctober 15, 1997. On that basis, the court
entered judgnent for the plaintiff in the anount of

$16, 524. 73, representing the aggregation of the salary Flem
m ngs woul d have earned had she worked from January 27

t hrough June 9, offset by the anmount Howard actually paid
her from January 27 through August 16, plus pre-judgnent

and post-judgment interest. The court also ordered Howard
to reinstate Flemm ngs so that she might retire and to take
the necessary steps to provide Flemrings with retirenent
benefits due her. Howard appeals the district court's judg-
nment .

An appel late court reviews a grant of sunmmary judgnent
de novo, applying the sanme standard as governed the district
court's decision. See, e.g., Geene v. Dalton, 164 F. 3d 671
674 (D.C. Cr. 1999). Sunmary judgnent is appropriate
when "t he pl eadi ngs, depositions, answers to interrogatories,
and admi ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact
and that the noving party is entitled to a judgnment as a
matter of law" Fed. R Gv. P. 56(c). In deciding whether
there is a genuine issue of material fact, the court nust view
all evidence presented by the nonnovant as presunptively
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valid and draw all reasonable inferences in its favor. See,
e.g., Smith-Haynie v. District of Colunbia, 155 F.3d 575, 579
(D.C. CGr. 1998) (citing Anderson v. Liberty Lobby, Inc., 477
U S. 242, 255 (1986)).

The ADA does not cover every individual with an inpair-
ment who suffers an adverse enpl oynent action. See, e.g.
Sutton v. United Air Lines, Inc., 119 S. C. 2139 (1999).
Instead, the ADA nore specifically prohibits discrimnation
by an enpl oyer "against a qualified individual with a disabili-
ty because of" that disability. 42 U S C s 12112(a). The
ADA explicitly defines "discrimnation" as

not maki ng reasonabl e acconmodati ons to the known

physical or nental limtations of an otherwi se qualified
individual with a disability who is an applicant or enploy-
ee, unless such covered entity can denonstrate that the
acconmodati on woul d i npose an undue hardship on the
operation of the business of such covered entity.

42 U . S.C. s 12112(b)(5)(A). Mst pertinent for this case, the
ADA defines "disability" as "a physical or mental inpairnent
that substantially limts one or nore of the major life activi-
ties of" an individual, 42 U S.C. s 12102(2)(A); and "reason-
abl e acconmmmodation” as including "job restructuring, part-

time or nodified work schedul es, reassignment to a vacant

position, ... and other sinmilar acconmodations for individuals
with disabilities.” 42 U S. C s 12111(9). Far from protecting
all inmpaired individuals fromany sort of adverse enpl oynent

action, the ADA protects a nuch nore narrow y defined cl ass

of persons fromparticular types of discrimnatory acts by
enpl oyers. Endeavoring to fit her circunstances with the
various statutory requirenments, appellee maintains that she
was di sabl ed because she could not drive, and that by refus-
ing to give her a revised work schedul e so that she coul d car
pool wi th her husband and son, Howard denied her a reason-
abl e accommodati on whi ch woul d have all owed her to contin-

ue working. Howard's position is that, for the tinme period at
i ssue, appellee was not an otherw se qualified individual wth
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a disability as defined by the ADA, and that even if she was,
Howard did not fail to offer her a reasonabl e accompdati on

Just last year, in Aka v. Washington Hospital Center, 156
F.3d 1284 (D.C. Cir. 1998) (en banc), this court addressed the
protocol for evaluating reasonabl e accommodati on cl ai ns un-
der the ADA. In that case, we held that a reasonable
acconmodation claimis not subject to the famliar three-part
anal ysis of MDonnel | - Dougl as Corporation v. Geen, 411
US. 792 (1973), "but has its own specialized | egal standards.
Id. at 1288 (citing Barth v. Gelb, 2 F.3d 1180, 1186 (D.C. Cir.
1993). Aka adopted for ADA clains Barth's thorough analy-
sis of the applicability of MDonnell-Douglas to such clains
in the Rehabilitation Act context. See Aka, 156 F.3d at 1288,
1300-03; Barth, 2 F.3d at 1185-87. Barth, in turn, recog-
ni zed three types of handicap discrimnation clains, with
speci al standards of evaluation for each: (1) where the em
pl oyer clainms non-discrimnatory reasons for its adverse em
pl oyment action; (2) where the enployer maintains that the
enpl oyee is not an otherwi se qualified individual with a
disability, or that no reasonabl e acconmodati on is avail abl e,
so that the plaintiff falls outside the scope of ADA protection
and (3) where the enployer offers the affirmative undue
hardshi p defense for its actions. See id. at 1186.

The present case resenbles both the second and third
Barth scenarios, in that Howard chal | enges appellee's claim
that she is protected by the ADA as a qualified individua
with a disability, and maintains that the revised schedul e she
requested woul d have i nposed an undue hardship. Applying
traditional burden of proof standards to the ADA's statutory
el ements, as advocated by Aka and Barth for such cases,
appel l ee carries the burden of proving by a preponderance of
t he evidence that she has a disability, but with a reasonabl e
acconmodati on (which she nust describe), she can perform
the essential functions of her job. See Aka, 156 F.3d at 1300-
01; Barth, 2 F.3d at 1186. Since Howard has invoked the
affirmati ve defense of undue hardshi p, Howard bears the
burden of establishing hardship based on several factors,

i ncluding the nature and cost of the proposed accommopdati on
and the resources and circunstances of the enployer in
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guestion. See 42 U.S.C. s 12111(10)(B) (listing the rel evant
factors to be considered in eval uating undue hardship). Thus,
for appellee to prevail, she nust prove her case, and Howard
must fail in its defense

Appel |l ee's case relies on a conbination of two argunents of
| aw whi ch gi ve us pause. First, she clains that she was
di sabl ed because vertigo and Meniere's di sease prevented her
fromdriving, which she suggests is a major life activity.
Second, she contends that an enpl oyer's ADA accommpbdati on
obligation extends to hel ping a qualified disabled enpl oyee
get to work in the first place. Driving was not one of her job
duties. Indeed, she does not dispute, and in fact adanmantly
mai ntai ns, that she was fully capable of perform ng the duties
of her job once she got to work, despite her condition
I nstead, she only requested the revised schedule so that she
could car pool with her son and husband at tinmes conveni ent
to them rather than find some other neans of getting to
work or prevail upon her famly to nmake the change in
conmut i ng schedul e necessary to acconmodat e her

VWi | e appel l ee's reading of the ADA is questionable, we
need not resolve these issues her case has raised, as her claim
| acks an even nore fundanmental element. An underlying
assunption of any reasonabl e acconmodati on claimis that
the plaintiff-enployee has requested an accommopdati on which
t he def endant - enpl oyer has denied. See Mdle v. Buckhorn
Rubber Products, Inc., 165 F.3d 1212, 1217-18 (8th Cr. 1999);
Tayl or v. Principal Financial Goup, Inc., 93 F.3d 155, 164-
65 (5th CGr. 1996). |In the case before us, the parties have
agreed that the relevant tinme period is January 27 through
June 9, 1997; that is beginning with the date Fl enm ngs
provi ded Howard with Dr. Copeland's letter, which she clains
substanti ated her need for an accomodati on, and endi ng
with the date at which Fl enm ngs concedes that she was
whol Iy unable to work either with or w thout an acconmpbda-
tion, and thus fell beyond the scope of the ADA's protection
During that period of time, the only accomopdation Fl em
m ngs requested was a nedi cal | eave of absence, which
acconmodati on Howard readily granted. Fl enmm ngs main-
tains that she only requested nedi cal | eave because Howard
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deni ed her a revised work schedule, but nothing in the record
supports that allegation. The January 27 letter fromDr.
Copel and, as well as the April letters fromDrs. Copel and and
Lewis, are explicit in recommendi ng a nedical |eave of ab-
sence so that Flenmm ngs could pursue treatnment for her
condition, and say nothing about a revised work schedul e.

Fl emmi ngs' requests for a revised work schedul e were nade
prior to January 27, when she had not substantiated her need
for any accommodation, and after June 9, when she concedes
she coul d not have worked anyway. Thus, even reading al

subm tted evidence in the light nost favorable for Flem

m ngs, no reasonable jury could find that Howard deni ed her

a reasonabl e acconmodati on after she provi ded docunent a-

tion substantiating her need for one.

Concl usi on
The decision of the district court is reversed, and the case

remanded for the entry of sunmary judgnent in favor of
Howar d.
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