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United States Court of Appeals
FOR THE DI STRICT OF COLUMBI A CIRCUI T
Argued Cctober 5, 1999 Deci ded Cctober 29, 1999
No. 99-7002

Public Ofice Corporation, et al.,
Appel | ant's

V.

Cinton for President Commttee, et al.,
Appel | ees

Appeal fromthe United States District Court
for the District of Colunbia
(No. 95cv01264)

M chael E. Geltner argued the cause and filed the briefs
for appellants.

John C. Keeney, Jr., argued the cause for appellees. Wth
himon the brief was Kelleen MG nnis Scott.

Bef ore: Edwards, Chief Judge, Wald and WIIi ans,
Circuit Judges.

pinion for the Court filed by Crcuit Judge Wald.

VWald, Circuit Judge: Appellants, the Public Ofice Corpo-
ration ("POC') and its directors, provided conputer systens
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services to appellees, the Cinton for President Committee
and its auxiliaries ("Committee"). As part of a routine audit
mandat ed by federal election canpaign law, auditors for the
Federal El ection Comm ssion ("FEC' or "the Comm ssion")

issued an interimreport in which they identified possible

di screpancies in the Committee's accounts. In response to
this audit report, the Committee attributed these disparities
in part to the actions of an unnamed conputer vendor

Al leging that the Committee had made |ibel ous statenents

about themin its response to the report, appellants filed suit.
Appel | ees noved to dismiss the libel suit under 2 U S. C

s 437d(c), which provides statutory immunity against civil
liability for disclosing information "at the request of the
Commission." 2 U S . C s 437d(c). This is an appeal from

the district court's order disnmssing the suit. Appellants
argue that the allegedly |ibelous statements made by the
Conmittee were not inmune because they were not nmade "at

the request of the Comrission." 1d. W hold in conformty
with the district court that the Commission's audit report did
constitute a request for information. Thus, the Conmttee's
statenments in response to that report were imunized under

s 437d(c).

| . Background

Appel l ants, POC and its directors, WIlliamand Patricia
Ander son, provided data processing services and assistance in
complying with federal election laws to political canpaigns.
Appel l ees, the dinton for President Conmttee and the Cdin-
ton/ Gore ' 92 Ceneral Election Conpliance Fund, retained
PCC to provi de conmputer systens support during the pri-
mary and general election canpaigns. As is customary under
federal election canpaign |law, the FEC conducted an audit of
the Conmittee's accounts; in their report the auditors found
di screpancies. |In response to an interimreport issued by the
FEC s auditors, the Cormittee attributed sone of these
disparities to errors made by one of its vendors. Alleging
that their professional reputation had been damaged by three
statenments, POC and its directors sued to recover damages
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for libel against the Conmttee and its attorney.1 This
appeal arises froman order issued by the district court

granting the appellees' notion to dismss appellants' |ibel suit
under 2 U . S.C. s 437d(c), which provides statutory inmunity
against civil liability for disclosing information "at the request

of the Conmission.” 2 U S C s 437d(c).

The Conmittee received federal election canpaign funds
under the Presidential Primary Matching Paynment Account
Act ("PPMPAA'), 26 U S.C. s 9031 et seq. As a condition of
recei ving such funds, a canpaign commttee is required to
"agree to an audit and exam nation by the Comm ssion." 26
U S.C s 9033(a)(3). The PPMPAA and i nplenmenting regu-
| ati ons set out a nmandatory procedural framework for con-
ducting an audit. See 2 U . S.C. s 9038(a); 11 C.F. R s 9038.1.
The auditing process involves four steps.2 First, the Comit-
tee nmust submit docunmentation to the FEC s auditors to be
utilized in conducting the audit. Second, the audit staff
rel eases an interimaudit report detailing its prelimnary
findi ngs and recommendations. See 11 CF. R s 9038.1(c)(1).
These recommendati ons may include tentative repaynent
amounts, if the Conmittee is found to have received federa
funds in excess of actual eligibility. Third, the Conmttee

"will have an opportunity to submit, in witing ... legal and
factual materials disputing or commrenting on the contents of
the interimreport.” 11 CF.R s 9038.1(c)(2). Fourth, after

consi deration of the Committee's responses, the Conm ssion

1 The dinton/CGore '92 CGeneral Election Conpliance Fund was
fornmed by the Conmittee to ensure conpliance with | egal and
accounting functions for the 1992 dinton/ CGore el ecti on canpai gn
For all purposes relevant to this case, the General Election Conpli-
ance Fund operated in conjunction with the Committee. Sinmlarly,
Carolyn ("Lyn") Urecht was an attorney enpl oyed by the Commit-
tee with responsibility for FEC audit matters. Thus, the term
"Committee" when used in this opinion is inclusive of the Genera
El ecti on Conmpliance Fund and Utrecht.

2 This description of the auditing process is based on the 1994
version of section 9038.1. In 1995, section 9038.1 was revised to
replace the interimaudit report with an exit conference nenoran-
dum Al parties agree, however, that the 1994 version is applicable
to the instant case.

publicly releases its final audit report, which may differ from
its interimaudit report. The Comr ssion may publish a
conmittee's responses in its own final report.

In this case, the interimaudit report discussed severa
al | eged di screpancies in the Commttee's accounts, including
excessi ve redesignations. Contributions nade to a primary
canpaign may, in certain limted circunstances, be trans-
ferred to the general election canmpaign by witten redesig-
nation. See 11 CF.R ss 103.3, 110.1, 110.2, and 9003.3. The
audit staff found that in many instances, the "redesignations
pursued by the Committee were not permssible.” Joint
Appendi x ("J. A ") at 250.

Mor eover, according to the report, the excessive redesig-
nati on effort caused the Commttee to receive matching funds
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in excess of entitlenent. By redesignating funds fromthe
primary el ection canpaign to the general election canpaign

it appeared that the Conmittee did not have sufficient private
funds in its primary canpaign to nmeet its financial obli-
gations. J.A at 248-50. Therefore, the primary canpaign
remai ned eligible for matching funds. However, the Conmi s-
sion staff contended that nost of the funds were inproperly
redesi gnat ed and shoul d have been considered available to

the primary canpaign to discharge its financial obligations.
Thus, it concluded that "the Candi date had recei ved matching
funds in excess of his entitlenent.” J.A at 249. Gven this
finding, the report reconended that "the Committee pro-

vi de evidence to denponstrate that it did not receive matching
funds in excess of entitlenent.” J.A at 251

The issue in this case is whether three statenents about
PCC that the Conmittee nade in its response to the interim
audit report fall within the statutory grant of inmunity for
i nformati on given "at the request of the Commission." 2
US. C s 437d(c). The first alleged defamatory statenent
i nvol ves the Conmittee's response to the report's finding that
the Conmittee had received excessive public funds, primarily
due to the volunme of inproper redesignations. Since the
propriety of this finding depended on whether the Conmittee
had i nproperly conducted redesignations, the Committee
sought to explain its redesignation efforts. Agreeing that

Page 4 of 11
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many redesignations were "superfluous,” J.A at 101, the
Conmmittee referred to an unnaned vendor whose "contract

i ncluded an incentive for the vendor to treat contributions
as though additional docunentation or affidavit was neces-
sary." J.A at 100. This statenent was |ater published by
the FEC in its final audit report. Contending that this
statenment was |ibel ous, POC asserted that the clear inplica-
tion was that it had conducted inproper redesignations to
augnent its profits. POC further argued that although the
vendor was not named, it could easily be identified since a
vendor list was published with the final report.

In the second and third "defamatory" statenents, appel -
lants al so alleged that the Comrittee essentially tried to shift
blame for its accounting discrepancies to POC. The second
statenment concerned the Committee's assertion that discrep-
ancies in its account bal ances were "essentially due to errors
by one of the Committee's conputer vendors who failed to
reconcile her records.” J.A at 63. POC asserted that while
she was not naned, the "her" was an obvious reference to its
director, Patricia Anderson, who performed these functions
and was w dely known to have done so. 1In the third state-
ment, the Committee expl ained recordkeeping errors by stat-
ing that "[d]uring this period, the Committee experienced
significant difficulties with the vendor preparing the Primary
Conmittee's reports.” 1d.

In response to the lawsuit, appellees filed a notion arguing
that 2 U.S.C. s 437d(c), the provision that provides statutory
imunity for information disclosed at the FEC s request,
mandat ed dism ssal. The district court granted the defen-
dant's notion to disnmss, finding that the statenents nmade by
the Conmttee to the FEC were in fact "privil eged agai nst

civil liability under s 437d(c)." Menorandum Opinion at 13
(reprinted in J.A at 18). The court determ ned that
s 437d(c) set forth a "two-fold test” for immunity: "the

statenments nust be (1) at the request (2) of the Conm ssion."
Menor andum Qpinion at 7 (reprinted in J.A at 12). The

court determned that the report "contain[ed] unequivoca
requests for information.” Menorandum Opinion at 9 (re-
printed in J.A at 14). The court also held that the second
prong of s 437d(c) was satisfied, rejecting the argunent that
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the audit staff was a separate entity fromthe Conm ssion
However, the court declined to accept appellees’ amnbitious
contention that all audit subm ssions necessarily constitute
responses to Conmi ssion requests that fall within s 437d(c)'s
scope.

On appeal, appellants assert that the statenents do not
meet s 437d(c)'s bifurcated test. Noting that s 437d(c)'s
grant of immunity is contingent on the issuance of a "re-
quest," appellants first contend that the statements in the
Conmmission's interimreport were not "requests.” Appellants
al so assert that because the report was not issued by the
Conmi ssion, but by its audit staff, which is an entity distinct
fromthe Commi ssion, the statenents fail to neet the second
prong of s 437d(c)'s test.

Il. Discussion

The viability of appellants' libel suit turns on whether the
al l egedly defamatory statenments fall within the inmmunity
provision's scope. See 2 U S.C. s 437d(c). Recalling the
Supreme Court's holding that "in any case of statutory con-
struction, our analysis begins with the | anguage of the stat-
ute," we turn to the text of s 437d(c). Hughes Aircraft Co. v.
Jacobson, -- U S --, 119 S.C. 755, 760 (1999) (interna
quotation marks om tted).

That text is straightforward. Section 437d(c) provides that
"n[o] person shall be subject to civil liability to any person
(other than the Conm ssion or the United States) for disclos-
ing informati on at the request of the [Federal Election]
Commission.” 2 U S.C s 437d(c). Thus, the contested state-
ments nmust be nmade in response to a request by the Comm s-
si on.

A "At the Request" O

W first determ ne whether the statenents in this case
were made "at the request” of the FEC and in that pursuit,
we begin with a careful reading of the FEC s interim audit
report. If we find there are such requests we w |l decide
whet her the Committee's statenents were responsive to
them The first disputed statenment is as foll ows:

The auditors focused here on whether these contri bu-
tions were properly redesignated to the Conpliance

Fund, but, in fact, in order to have been consi dered
primary contributions in the first instance, the regul a-
tions required that they be designated in witing for the
primary. Very few of themwere so designated. The
Committee's vendor who processed these contributions
treated them as "redesignations" even though they were
not. That vendor's contract had been negotiated early in
t he canpaign by the Conmttee's original counsel and

i ncl uded an incentive for the vendor to treat contri bu-
tions as though additional docunentation or affidavit was
necessary. Under the contract, the vendor received an
addi ti onal anount per contribution for which additiona
docunentation or an affidavit was obtained. The Com
mttee staff did not see these contributions until well
after the election, but relied solely on the vendor's exper-
tise to handle the contributions appropriately.



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #99-7002  Document #473376 Filed: 10/29/1999 Page 7 of 11

J. A at 100 (enphasis in original).

That statenment directly responds to that portion of the
interimreport in which the audit staff contended that the
Conmittee was conducting inperm ssible redesignations. In
a section entitled "Recei pt of Matching Funds in Excess of
Entitlenent,” the interimaudit report finds that the Commit-
tee received funds in excess of its actual eligibility, primarily
due to the volune of inproper redesignations. J.A at 247-

51.3 Inits conclusion to that section, the audit staff issued
the foll owi ng recommendati on

3 The auditors found that:
[d]uring the period when the redesignations were bei ng sought

for the contributions deposited into the Suspense Account, the
Committee continued to request and receive matching fund

paynments based on ... statenments that apparently did not
recogni ze contributions deposited into the suspense ac-
count.... Therefore, as of Septenber 2, 1992, the Candi date

had received matching funds in excess of his entitlenent.

J. A at 248-49.
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The Audit staff recommends that within 30 cal endar days
of service of this report, the Conmttee provide evidence
to denonstrate that it did not receive matching funds in
excess of entitlenment. Absent such a denonstration, the
Audit staff will recommend ... that the Committee

repay $3,674,353 to the U. S. Treasury.

J. A at 251 ("Recommendation Ten") (enphasis added).

Appel l ants' contention that this recommendation is not a
request is hardly credible. Surely a recommendation that the
conmittee "provide evidence" to denonstrate that it was not
violating the law is a genuine request for nore information in
ordi nary parlance and especially in the context of a govern-
ment audit.

Moreover, even if this | anguage were not sufficiently clear,
the transmttal |letter acconpanying the audit report renoves
all doubts that Reconmendation Ten was in fact a "request."
Prom nently featured in the letter acconpanying the report is
the follow ng instruction:

This report is to formally advise you of the findings and
recommendati ons of the Audit staff resulting fromthe
audit of the Ainton for President Cormittee. You are
requested to conply with the reconmendati ons by My 4,
1994.

J.A. at 205 (enphasis added). Recommendation Ten, read in
conjunction with the transmttal letter, clearly confirnms that
the report did in fact contain a specific request to which the
Committee was responding in its first disputed statement. 4

Appel | ants accurately point out that the other two disputed
statenments were responsive to sections of the report in which
the audit staff recommended that no further action be taken
See J. A at 211, 212. Fromthat fact, appellants argue that

4 Appellants also argue that even if Recommendati on Ten does
constitute a request, the Conmttee's response is not material to
the request. We may easily dismiss this contention. To the extent
that the audit staff asserted that the excessive paynments were due
to unnecessary redesi gnations, appellees quite reasonably chose to
address the necessity of such redesignations.

there is no need for any response and no reason to construe
the audit report as calling for one. The second statenment in
which the Committee attributed m sstatenents in its account-
ing to errors by an unnamed conputer vendor, was nade in
response to a section of the report entitled "M sstatenent of
Financial Activity." J.A at 210-11. This section delineated
di screpancies in the Committee's accounts and charged the
Conmittee with failure to maintain supporting docunentation
that m ght have expl ai ned away these di screpancies. Wile
this section of the audit report does not so clearly cry out for
a response as Recommendation Ten, it confirns a clear

i nplication of past wongdoing by the Comm ttee.

For exanple, the audit report notes that although the
Conmittee clained to have identified all disbursenents inits
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pre-audit inventory, further research by the auditors reveal ed
"significantly different" disbursenments. J.A at 210-11

Mor eover, the report states that although the Committee

|ater corrected these misstatenents, it failed to maintain the
supporting docunmentation that woul d have all owed the audit
staff to "identify the reasons for the misstatenments.” J.A at
211. The Conmittee could quite reasonably construe such a
suggesti on of accounting di screpancies and shoddy record-
keepi ng as a request for explanatory information, in the
absence of which the auditors' tentative concl usion of wong-
doing would remain on the record, even if no renmedi es were
sought. The Committee's issuance of an explanatory state-

ment in an effort to account for the discrepancies falls within
the scope of a "request."

The third statenment in which the Conmittee referred to
difficulties with an unnaned vendor who prepared its reports,
was made in response to a section entitled "Item zation of
Recei pts." J.A at 211-12. Although this section of the audit
report was adnmittedly nore neutral so far as any inplication
of w ongdoi ng was concerned than the section just described,
it essentially highlighted the Conmttee's failure to itenize
its records. For exanple, the report noted that a significant
percentage of the contributions which required item zation
were not correctly itemzed. J.A at 211. Gven the inevita-
bly tense atnosphere of an audit, especially one of a Comit-
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tee which does ongoi ng busi ness with the agency and whose
menbers can be expected to be repeat supplicants for federa
nmoney, the auditee will understandably feel it inperative to
provi de answers to questions raised by the audit report.
Additionally, it bears noting that the report was an interirm
one. Even the reconmendation for no further action would
not become final until the Comm ssion acted upon it--hence
the felt need of the subject to provide any excul patory

i nformation.

Importantly, in this case, there can be little question that
the Conmttee's statenents were rel evant and responsive to
the Conmi ssion's concerns. There is then no need to even
consi der appell ees' contention that any information submtted
within the context of an audit is imunized irrespective of
whether it is germane to the Conmi ssion's report. The
district court reasonably rejected appell ees' assertion of an
imunity so broad that it would include even gratuitous
i nformati on that was not responsive to the concerns in the
report.

In sum we hold that the Commission's report did indeed
constitute a request for information in the three areas dis-
cussed and thus, the Committee's statenents in response to
t hese requests are immuni zed under s 437d(c). Having
found that the statements nmeet s 437d(c)'s first request
prong, we discuss briefly whether these requests were issued
at the request "of the Conm ssion."

B. "OF the Conm ssion"

Appel l ants allege that even if the statements were respon-
sive to requests contained in the audit report, this report was
not issued by the Conmi ssion itself but by its audit staff,
whi ch under the statute constitutes a distinct entity.5 Thus,

5 Appel l ants assert that there is a clear distinction between the
Conmmi ssion and its staff on the face of the statute. They enphasize
that the statutory provision establishing the FEC states that it
consists of "the Secretary of the Senate and the Clerk of the House
of Representatives or their designees, ex officio and w thout the
right to vote, and six nenbers appointed by the President, by and
with the advice and consent of the Senate.” 2 U S.C. s 437c(a)(1).

On appel l ants' readi ng, any person who is not included within this

appel l ants assert that even if the report did contain requests,
the audit staff had no power to confer inmunity under

s 437d(c), since any inmmunity-conferring requests nust be

i ssued by the Commission itself. Appellants' strained distinc-
tion between the FEC and the staff working under its

direction sinply does not cut the nmustard. W agree with

the district court that "it was the Conm ssion, acting pursu-
ant to its statutory authority, that conducted the interim
audit." Menorandum Opinion at 11 (reprinted in J.A at 16).6

[11. Conclusion
For the foregoing reasons, we hold that the Committee's

statenments are i mmuni zed under s 437d(c). The decision of
the district court is
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Af firned.

definition may not act on behalf of the Conm ssion, so far as

s 437d(c) is concerned. The district court dism ssed appellants
argunent noting that "this definition describes the nmenbership of

the Conmttee and not its duties. By contrast the focus of this case
is the functions of the Conmi ssion." Menorandum Opi nion at 10
(reprinted in J. A at 15).

6 See, e.g., 2 US.C s 438(b) ("The Comm ssi on nay conduct
audits and field investigations ... [p]rior to conducting any audit
... the Comnission shall performan internal review of reports
filed by selected committees."); 26 U S.C. s 9038(a) ("After each
mat chi ng paynment period, the Conm ssion shall conduct a thorough
exam nation and audit."); 26 U S.C. s 9040(b) ("The Commi ssion is
authorized ... to institute actions ... to seek recovery of any
anmounts determned to be payable to the Secretary as a result of an
exam nation and audit made pursuant to section 9038."); 11 CF. R
s 9038.1 (c¢)(1) (1994) ("The Commission will issue an interimaudit
report to the candidate and his or her authorized conmittee."); 11
C.F.R s 9038.1(c)(3) ("The Conm ssion will consider any witten
| egal and factual materials subnmtted by the candidate or his or her
aut horized commttee.") (enphasis added in all citations).
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