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Sout hwest Center for Biological Diversity, et al.,
Appel | ees
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Bruce Babbitt and
Jam e Rappaport dark, Director,
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Andrew C. Mergen, Attorney, United States Departnent of
Justice, argued the cause for appellants. Wth himon the
briefs were Lois J. Schiffer, Assistant Attorney General, and
James C. Kil bourne, Attorney. Lisa E. Jones and Elizabeth
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Kat herine A. Meyer argued the cause for appellees. Wth
her on the brief was Eric R Gitzenstein.

Bef ore: Edwards, Chief Judge, Randol ph and Rogers,
Circuit Judges.

pinion for the Court filed by Chief Judge Edwards.

Edwar ds, Chief Judge: The only issue raised on appeal in
this case is whether the Endangered Species Act ("Act")
requires the Fish and Wldlife Service to conduct an on-site
popul ati on count of birds when the currently avail abl e data
are sparse and cal cul ations of a bird speci es popul ati on mnust
of necessity be based on estimates. The Act provides that
the Secretary of the Interior nmust nake deci sions whether to
list a species as endangered or threatened "solely on the basis
of the best scientific and comercial data available to
him..." 16 U S.C s 1533(b)(1)(A) (1994). Appellees, the
Sout hwest Center for Biological Diversity, et al., ("Center"),
argued bel ow that the best avail abl e evi dence denonstrates
that the Fish and WIldlife Service should list the Queen
Charl otte goshawk as a threatened or endangered species
under 16 U.S.C. s 1533. Appellants, Bruce Babbitt, et al.
("Government") countered that the data did not conpel such
alisting. The principal dispute between the parties before
the District Court was over what to make of the best avail -
abl e data, not whether such data existed. The District Court,
however, sidestepped the parties' real dispute and concl uded
i nstead that the best available data sinply was not good
enough.

I ndeed, instead of resolving the parties' dispute on the
basis of the best available data in the record, the District
Court issued an order remandi ng the case back to the Fish
and Wldlife Service with instructions to count the goshawk
popul ati on. See Southwest Cr. for Biological Dversity v.
Babbitt, Cv. No. 98-934, Oder (D.D.C. July 20, 1999) ("Or-
der"), reprinted in Joint Appendix ("J.A ") 1973. Appellants
now chal l enge this order, claimng that the District Court's
decision is conpletely at odds with the statute. W agree.
The statute provides that the Secretary's decision nmust be
made "solely on the basis of the best scientific and commrer-
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cial data available to him" Therefore, on the record at hand,
the District Court was w thout authority to order the Secre-
tary to conduct an independent popul ati on count of the birds.
Accordingly, we reverse the District Court's order, and we
remand the case to the District Court for proper consider-
ation of the parties' positions in light of the Act and an
assessnent of the avail abl e evi dence.

I. FACTS

On May 9, 1994, the Sout hwest Center for Biological Dver-
sity filed a petition requesting that the Queen Charlotte
goshawks, which are a "large, but rarely-seen" subspecies of
hawks, be listed as threatened or endangered under the Act.
Sout hwest Ctr. for Biological Dversity v. Babbitt, 939
F. Supp. 49, 50 (D.D.C. 1996); see 16 U S.C. s 1533(b)(3)(A)
(1994). On May 19, 1995, the Fish and Wldlife Service found
that, based on the best available scientific and commerci al
evidence, no listing was warranted. See Babbitt, 939 F. Supp
at 51. This initial decision was based on the Fish and
Wldlife Service's conclusion that the Forest Service would
address | and managenent options to ensure goshawk habit at
conservation. The Center challenged this decision, and, on
Sept ember 25, 1996, the District Court granted a sunmary
judgrment in favor of the Center, finding that the Secretary
could not rely on the Forest Service's possible future actions
"as an excuse for not naking a determ nation based on the
existing record.” Id. at 52.

On remand, the Fish and Wldlife Service once again
declined to list the Queen Charlotte goshawk as a threatened
or endangered species, and the Center once again chall enged
the agency's determnation. In a July 9, 1999 hearing before
the District Court, the Governnent argued that its sole
obligation under the Endangered Species Act is to consider
and act on the best avail able data, which the Governnment
clained it had done. The District Court persisted, however,
i n suggesting that a popul ati on count was necessary. See,
e.g., Trial Tr. at 2-3, reprinted in J. A 1913-14. The trial
j udge could not be noved fromthis position, not even by
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plaintiffs' acknow edgnment that the District Court was re-
quired to assess the parties' positions in light of the best
avai | abl e evi dence, not a popul ation count. Foll ow ng argu-
ment by the parties, the District Court issued an opinion on
July 20, 1999, remanding the case to the Fish and Wldlife
Service "for a nore reliable determ nation of the Queen
Charl otte goshawk population...." Oder at 3, reprinted in
J. A 1975. This appeal foll owed.

I1. ANALYSI S

On the record before us, it is clear that the District Court
exceeded its authority in ordering the Government to conduct
a popul ati on count of the goshawk species. 16 U S. C
s 1533(a)(1) instructs the Secretary to

det erm ne whet her any species is an endangered species
or a threatened species because of any of the foll ow ng
factors:

(A) the present or threatened destruction, nodifica-
tion, or curtailnent of its habitat or range;

(B) overutilization for conmercial, recreational, scien-
tific or educational purposes;

(C) disease or predation;

(D) the inadequacy of existing regulatory mechani sms;
or

(E) other natural or manmade factors affecting its
conti nued exi stence.

16 U.S.C. s 1533(a)(1) (1994). The Secretary is to make such

a determ nation "solely on the basis of the best scientific and
comercial data available to him..." 16 U S. C

s 1533(b) (1) (A). Read together, the two statutory provisions
require the Secretary to list a species as endangered or
threatened if, based solely on the best avail able data, any of
s 1533(a)(1)'s five factors are sufficiently inplicated. The
"best avail abl e data" requirenment nmakes it clear that the
Secretary has no obligation to conduct independent studies.

As we noted in Gty of Las Vegas v. Lujan, 891 F.2d 927, 933
(D.C. Cr. 1989), in the context of emergency listings under 16

US C s 1533(b)(7), 16 U.S.C. s 1533(b)(1)(A) "nerely pro-
hibits the Secretary from di sregardi ng avail able scientific
evidence that is in sone way better than the evidence he

relies on. Even if the available scientific and comercial data
were quite inconclusive, he may--indeed nmust--still rely on it

at that stage."

Appel | ees do not claim-for good reason, we think-that the
statute's reference to "best scientific data avail able"” requires
the Secretary to find and consider any information that is
arguably susceptible to discovery. 1In other words, appellees
never have contended in this case that the Government is
obliged to conduct an on-site popul ation count of the goshawk.
And appel | ees never have contended that the Secretary acted
on the basis of no data. Rather, appellees have argued that
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the best available scientific data in this record denonstrate
that the goshawk is already on the verge of extinction due to

| ow popul ati on estinmates and "sone 'natural or manmade

factors affecting its continued existence.' " Appellees Br. at
20 (quoting 16 U S.C. s 1533(a)(1)(E)). This is the issue that
properly was before the District Court, and this is the issue

t hat shoul d have been deci ded bel ow

The trial judge, however, ignored the statute, disregarded
the parties' argunents, and determ ned instead that, because
he found the avail abl e evi dence i nconcl usive, the Secretary
was obligated to find better data. The Governnent forth-
rightly concedes that "the district court's view has a superfi-
cial appeal--certainly the [Fish and WIldlife Service] would
like to know how many [ Queen Charlotte] goshawks there
are...." Reply Br. at 3. But, as the Governnent contends
(with no real contest from appellees), this superficial appea
cannot circunvent the statute's clear wording: The Secretary
must nmake his decision as to whether to |list a species as
t hreatened or endangered "solely on the basis of the best
scientific and commercial data available to him..." 16
US. C s 1533(b)(1)(A); Reply Br. at 3 ("[T]he court's viewis
at odds with both the practical realities of endangered species
work and the governing legal regine."). The Secretary
argued bel ow that the best avail abl e evi dence supports the
Governnent's decision not to list the goshawk, while the
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Center argued that the avail abl e evi dence supports the oppo-
site view The District Court's responsibility was to assess
t he evidence and resolve the parties' dispute. The court's
decision to sidestep this responsibility by inposing an obli -
gation upon the Secretary to find better data was error.

[11. CONCLUSI ON

For the foregoing reasons, we reverse the District Court's
decision to renmand the case to the Fish and Wldlife Service,
and we rermand the case to the District Court for consider-
ation of the parties' positions in |light of the Endangered
Speci es Act and an assessnent of the avail abl e evi dence.
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