<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #99-5311  Document #515224 Filed: 05/05/2000 Page 1 of 5

United States Court of Appeals
FOR THE DI STRICT OF COLUMBI A CIRCUI T
Argued April 21, 2000 Deci ded May 5, 2000
No. 99-5311

Roy W Kri eger,
Appel | ant

V.

Kat hl ynn G Fadely, et al.,
Appel | ees

Appeal fromthe United States District Court
for the District of Colunbia
(98cv01703)

Roy W Krieger, appearing pro se, argued the cause and
filed the briefs for appellant.

Mark B. Stern, Attorney, U S. Departnent of Justice,
argued the cause for appellees. Wth himon the brief were
David W Ogden, Acting Assistant Attorney General, and
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Bef ore: Edwards, Chief Judge, G nsburg and Randol ph
Circuit Judges.

pinion for the Court filed by Crcuit Judge Randol ph

Randol ph, Circuit Judge: After working for four years as a
trial attorney in the Cvil Division of the Departnent of
Justice, Roy W Krieger returned to private practice. The
first law firm he joined went bankrupt. Six nonths |ater
Krieger found work at a second firmand remained there for
a year before leaving to join a third. The third firmfired him
after he had been there a little nore than a year. Krieger
bel i eves Kat hl ynn Fadely, his inmedi ate supervi sor at Justice
and his co-counsel in a lengthy trial still ongoing when he
resigned, instigated his firing. H s conplaint named Fadely,
the Justice Departnment and the United States as defendants.

The Attorney Ceneral certified that Fadely was acting
within the scope of her enploynment with respect to |ocal |aw
counts 1 through 6 and noved to substitute the United States
for Fadely as a defendant under 28 U S.C. s 2679(d)(1). Two
days later, the district court issued an order directing the
substi tution.

Krieger objects that the district court acted too precipitous-
ly, that the local rule entitled himto el even days to respond,
and that he was therefore inproperly denied an "opportunity
to be heard.” Brief for Appellant at 10. He has a point.

Kri eger should have been heard, particularly since the effect
of the substitution was to render the defendant--now the
United States--conpletely i mune on three counts (for defa-
mati on--count 1--and interference with contract--counts 5 &
6). See Cutierrez de Martinez v. Lamagno, 515 U. S. 417,
427-29 (1995); WIlliams v. United States, 71 F.3d 502, 505-06
(5th Cr. 1995). The trouble for Krieger is that in the el even
nont hs between the substitution and the dismissal of his

conpl aint, he voiced not a word of protest to the district
court. H s objection to the substitution order appeared for
the first time on appeal. Had he made his objection known to
the district court, the problemcould easily have been cured.
The court could have vacated its order and treated the matter
de novo, in light of whatever evidence and arguments Krieger
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then nmustered. That Krieger had not objected i mediately

to the certification would not have been held agai nst him

Rul e 46 of the Federal Rules of Civil Procedure provides that
"if a party has no opportunity to object to a ruling or order at
the tine it is made, the absence of an objection does not

thereafter prejudice the party." See Insurance Servs. of
Beaufort, Inc. v. Aetna Cas. & Sur. Co., 966 F.2d 847, 852
(4th Cr. 1992). 1In any event, Krieger had a duty to speak

out and make his objection known--if, in fact, he had an
objection. W add the qualification because Krieger's silence
may have been for tactical reasons: although the United

States had inmunity on sone of the counts, it had a deeper

pocket than Fadely on others. See Cutierrez de Martinez,

515 U. S. at 427. Krieger's failure to object, for whatever
reason, cannot be excused. To use the term nology of United
States v. Odano, 507 U. S 725, 732 (1993), his neglect in the
district court at least "forfeited" his right to raise the issue in
this court. 1Id. at 732; see also, e.g., Singleton v. Wi ff, 428
U S. 106, 120 (1976); Doe v. Di Genova, 779 F.2d 74, 89 (D.C

Cr. 1985). W may go further and say, again in the d ano
phrasing, that he "waived" the issue. 507 U S. at 733. Wen

t he governnment noved to dism ss counts 1, 5 and 6 on the

basis of its imunity, Krieger--rather than opposing on the
ground that the United States was inproperly substituted for

Fadel y--stated to the district court that he could "not in good
faith oppose"” the notion. Plaintiff's Response in Qpposition

to Defendants' Modtion to Dismiss at 2.

One of Krieger's other contentions relates to the district
court's dismssal, for failure to state a cause of action, of
count 8, which alleged that "[t] hrough the acts and om ssions
of Defendant Fadely within the scope of her enploynent,

Def endant DQJ wongfully disclosed to unauthorized persons
records concerning Plaintiff subject to protection under the
Privacy Act, 5 U S.C. s 552a(b)." Earlier paragraphs, incor-
porated by reference, alleged that Fadely had precipitated
Krieger's firing by "secretly" calling the senior partner in
Krieger's firmand telling himthat Krieger's perfornmance at
the Justice Departnent "had been deficient." The district
court dism ssed count 8 on the basis that Krieger failed to
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"identify any 'records' or arguably confidential information
that has been wongly disclosed.” Krieger v. Fadely, Cv.
No. 98-1703, nmem op. at 15 (D.D.C. Aug. 9, 1999) ("nmem

op.").

Among the elenents of a civil action for damages under the
Privacy Act are that the agency disclosed "any record which
is contained in a systemof records by any nmeans of conmuni -
cation to any person, or to another agency, except pursuant to
a witten request by, or with the prior witten consent of, the
i ndi vidual to whomthe record pertains...." 5 US.C
s 552a(b); see Pilon v. United States Dep't of Justice, 73
F.3d 1111 (D.C. Cir. 1996); Tonmsello v. Rubin, 167 F.3d 612
(D.C. CGr. 1999). If his lawsuit went forward, there would
conme a tine when Krieger would have to identify the particu-
| ar records Fadely unlawfully disclosed. But that point sure-
ly was not as early as the pleading stage. Rule 8(a)(2) of the
Federal Rules of G vil Procedure requires only a "short and
pl ai n* statenent of the claimfor relief. Factual detail is
unnecessary. See Leatherman v. Tarrant County Narcotics
Intelligence & Coordination Unit, 507 U S. 163, 168 (1993);
Conley v. G bson, 355 U S. 41, 47 (1957). The district court
observed that it did not have to take as true |egal concl usions
cast as factual allegations when deciding a Rule 12(b)(6)
motion. Mem op. at 15 (citing Kowal v. M Conmuni ca-
tions Corp., 16 F.3d 1271, 1276 (D.C. Cr. 1994)). \What |ega
conclusions the court had in mnd is uncertain. The district
court agreed with the |egal proposition that if Fadely's state-
ments reveal ed the contents of protected records this would
be actionable, despite the fact that Fadely's statenents were
not thenselves records. See Bartel v. FAA, 725 F.2d 1403,
1408 (D.C. Cir. 1984). But according to the court, Krieger
had not "alleged that Fadely's statenents reveal ed any”
information in a protected record. This is not accurate. The
conpl aint clained that "records"” concerning Krieger were
wrongful ly di scl osed, which necessarily nmeans that infornma-
tion in records had been revealed. True, this does not give
much detail, but conplaints "need not plead | aw or match
facts to every elenment of a legal theory,” Bennett v. Schm dt
153 F.3d 516, 518 (7th Cr. 1998). W agree wth Judge
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Easterbrook, witing for the court in Bennett, that using Rule
12(b) (6) rather than sunmary judgnent under Rule 56 to

weed out what appear to be factually-deficient cases may be

i nconpatible with Rule 8. See 153 F.3d at 518-19.

In short, Krieger's Privacy Act count alleged the essenti al
el ements of his claimand put the governnent on notice.
Not hi ng nore was required to survive a nmotion to dismss for
failure to state a claim Count 8 therefore should be reinstat-
ed.

We have considered Krieger's other argunents and reject
them substantially for the reasons given in the district court's
menor andum opi ni on and order dism ssing the conplaint
under Rule 12(b)(1) and (6) of the Federal Rules of Cvil
Pr ocedure.

* * *

For the foregoing reasons, the decision of the district court
di smissing Krieger's conplaint is
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Affirnmed in part and reversed in

part.
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